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Romanian politics in 19t century: the attitude of the liberals
and the conservatives towards the two-party system

Abstract: Across this paper, I will examine the way in which the significant aspects of the Roma-
nian two-party system were analysed by the political actors, both liberals and conservatives, during
the reign of Charles I (1866-1914).

Politicians from both political currents, that dominated the Romanian political life in that time, de-
bated a series of topics concerning the evolution and the operation of the Romanian two-party system:
the liberal political regime, the government alternation between the liberals and the conservatives, the
role of the constitutional monarchy in the consolidation of the Romanian political regime etc.

The conservative and liberal political leaders together with Charles I (who was first the prince
and then, after 1881, the king of Romania) supported the operation and the consolidation of the
government alternation, according to the British model, between the two political forces that in-
variably dominated the Romanian political regime: the National Liberal Party — NLP (founded in

1875) and the Conservative Party (created in 1880).
Keywords: political regime, Charles I, government alternation, political leaders, Romanian two-

party system.

Introduction

The government alternation of the two forces
represented a major concern of the political leaders,
who considered this mechanism as very useful for the
good operation and organisation of the Romanian
state. The coalition governments became indesirable
on the political platform since they tended towards
political instability — noticed between 1866-1871
[S, 100], followed by a stable political climate (1871~
1876) and then long governments period — the lib-
eral one (1876-1888) and the Junimea conservative
one (1888-1895). In time, the power alternation of
the two parties was the only viable political mecha-
nism known until then that offered the long-wanted
political stability, especially after the stabilisation of the
two-party system in 1895-1914.

For this type of research, that is still relevant for
the nowadays Romanian political realm, I will use

comprehensive methodology related to critical text
analysis and comparison of relevant historical data
to be found both in official sources such as political
and parliamentary discourses and in personal docu-
ments such as memories.

The government alternation of the liberals
and the conservatives

During that time, the politician Vasile Boerescu
exposed the alternation mechanism as a natural fac-
tor in the Romanian political regime: “we also man-
age to learn — step by step — that the opposition should
not be seen as the enemy. This is the law of progress and I
think that our parliamentary system made serious prog-
ress. I remember how much we have progressed at least
since 1859 onwards” [2,248]. We can remark that the
political stability represented the normal unfolding
of the state and, implicitly, the progress. Invariably,
in time, the alternation of power of the two politi-
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cal forces ensured political stability and generated a
consolidation of the liberal political regime.

Vasile Lascir, an important leader of the National
Liberal Party, expressed his conviction in a Chamber
meeting, on March 25, 1901, when referring to the ad-
versary, the Conservative Party (obliged to step down
from government due to its well-known inner strife):
“we wish it from all our hearts to reunite and become a
strong government party, which could lead the state af-
fairs when we are not able to go on and could continue
the work that the liberals had started” [ 14, 401 ]. Vasile
Lascir’s belief was that both political parties had to
be sufficiently strong from an organisational point
of view and not only in order to create some balance
within the Romanian political regime.

Furthermore, the liberal Vintili I. C. Bratianu,
an important political leader of that period, speci-
fied the relationship between the opposition and the
ruling party. According to him, a political party in
opposition turn out to be “a control agent for the ex-
ecutive power”, therefore “capable to examine the solu-
tions offered by the adversaries, to go against them when
they do not believe them suitable and even to propose
other solutions” [3,374].

From the other part of the political spectrum, the
conservative Take Ionescu asserted without doubt
that “a constitutional and parliamentary government
cannot exist otherwise than in those cases in which the
differences between the parties are such that the one
can continue the work of the other” [10, 107]. From
this point of view, one can find common ground be-
tween the liberal Vasile Lascar and the conservative
Take Ionescu, both pleading for the necessity of bal-
ance between the two government parties — each
of them being capable to continue “the work of the
other” towards the good operation of the Romanian
state. In this respect, the relationship between the
government and the opposition had to be based on
a series of well-established parametres of the politi-
cal game in order to come up with the reforms that
were necessary for the country: “the other is the true
political conception of the two parties concurring to the
achievement of great deeds [for instance, the sanction-
ing of the Constitution]” [11, 66].

Both had to concur to the big projects that were
connected to the national objectives or to the good
operation of the state. Also Take Ionescu, in a dis-

course delivered on the 14th of November 1896,
in Jasi, was offering an interesting analysis of the al-
ternation mechanism in Romania: “by party alterna-
tion I do not understand a mechanical operation, which
could, for instance, decide that each government should
stay in power for five years and then step down; no, by
party alternation,  understand the replacement of a par-
ty, when its work power decreased, with the other party,
which was full of life and power” [10, 32-33]. When
one of the two parties diminished its political force,
the other was supposed to continue the reform pro-
cess that was necessary for the young Romanian state.

A year later, in the political dispute, Take Ionescu
was criticising the National Liberal Party because
“they thought that the government of the country be-
longed to them through divine right, that the govern-
ment was only theirs and that any raise to power of the
conservatives was considered a kind of usurpation” [ 10,
106].

The formation of the Conservative
Democratic Party (1908) — A challenge to the
operation of the Romanian two-party system

Thus, Take Ionescu, a capable and pragmatic
politician, militated for the government alterna-
tion of the two parties asserting that: “for both par-
ties there must be a place under the sun; they should
alternate in government, but from their alternation, the
permanent interests of the state should not suffer; on the
contrary, with all their alternation, some things must
remain beyond their passions and reciprocal revenge”
[6,57-58]. At that moment, this political leader thus
supported an organised alternation of the National
Liberal Party and the Conservative Party, which
should lead to the consolidation of the political
mechanism and, implicitly, of the state. With the
formation of the Conservative Democratic Party by
Take Ionescu in 1908, his vision changed for another
political direction, which had sensible immediate re-
sults in the Romanian party system.

Within the Romanian political regime, the
creation of the Conservative Democratic Party
produced an internal hemorrhage within the Con-
servative Party and weakened the force of the con-
servatives in front of their adversaries, the liberals,
who managed to maintain the unity of their party
even after the death of Charles I, in 1914. During
that time, the liberals knew to play the political game
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better, having a firmer party discipline than their po-
litical adversaries [7, 127] and managing to adjust
with more ease than the conservatives to the chang-
es that appeared in the Romanian state and in the
Romanian society, especially after the First World
War (WWI), when the two reforms that were nec-
essary for the development of the Romanian state:
the agrarian reform and the electoral one were in-
troduced.

The government alternation between NLP
and the Conservative Party — A mechanism fa-
vored by the majority of the political leaders

Another vocal leader of that age was the con-
servative Nicolae Filipescu, who also in a discourse
delivered on 29 January 1897, referred to the system
of government alternation between the two political
forces: “the liberal party came to power not due to its
merit, but due to a constitutional necessity, through the
effect of our political mechanism, which imposed the
party alternation” [8, 234]. Also, an experienced
politician, Filipescu understood and supported the
power alternation of the liberals and the conserva-
tives because: “when one stepped down from power, the
other was ready to take over its inheritance” [9, 13]; he
disliked the implication of other important political
forces in the political arena: “the multiplicity of the
parties can only multiply the occasions of favoritism for
the king and the causes of discontent for the parties”
[9,13].

In the political game, after winning the elec-
tions, the government parties used to appoint the
members of the administrative mechanism, as a fea-
sible practice. Titu Maiorescu, a sensible politician
who was loyal to the political game of the age, was
convinced that: “it is natural to address first one’s well
known party members, who thus receive administrative
positions. If this can be called clientelle, then no gov-
ernment can do without it. If there is nevertheless a ‘de
facto’ difference between clientelle and party members,
then this difference consists of that line of demarcation
between the idea of general interest and the tendencies of
some particular interests. If there is a plus on the side of
the general interest, this plus is for the cause and distin-
guishes the party members from any clients” [15,195].

At the same time, the power game was well con-
stituted with specific features. When a cabinet had
to step down, the ministers that represented the

government party “had to back off, to be questioned
eventually on their former deeds, maybe as an extreme
consequence; in any case, new ministers were supposed
to replace them and to represent a different majority —
that is a different party” 15, 410].

Among the important political leaders at the end
of the 19th century and the beginning of the 20th,
Titu Maiorescu was firmly convinced that in the po-
litical arena, “it is in the essence of the constitutional sys-
tem to have at least two parties/ ... /If these do not exist,
there is only a democratic, Caesarism’, not a parliamen-
tary system” [16, 72]. A useful mechanism was thus
regulated within the political game for the operation
of only two government parties, the National Liberal
Party and the Conservative Party, which could thus
ensure the political stability of the country.

In 189S, when the liberals came back to power
after seven years of opposition, the conservative
Titu Maiorescu considered that the liberal govern-
ment, lead by D. A. Sturdza, could not be considered
henceforth a ‘personal government’, but “on the con-
trary, a government that was constitutionally correct”
[16, 65]. The accusation of personal government rep-
resented an instrument of atack used by both politi-
cal forces alongside other forms of attack that were
well known: the press, the public meetings, the street
riots etc. This was an important moment for the Ro-
manian political regime, because at this moment one
could note the stabilisation of the government alter-
nation between the National Liberal Party and the
Conservative Party, embodying the last stage of the
reign of Charles I (1895-1914); in that period, the
government alternation had become a political cus-
tom that was well anchored in the mentalities of the
politicians and led ineluctable to the consolidation
of the Romanian two-party system.

In his analysis of the Romanian political life of
the period, the conservative Constantin Argetoianu
supported Charles I regarding the wish of the mon-
arch to use the two parties — the liberal and the con-
servative — alternatively for government in order to
strengthen the political regime.

The influence of Charles I in the political re-
gime

The king sometimes got directly involved in the
political life of the country and endorsed one of the
two government parties; the reasons were multiple:

6



Romanian politics in 19th century: the attitude of the liberals and the conservatives towards the two-party system

when the party (the National Liberal Party or the
Conservative Party) was weakened by intrigues or
personal interests or by a leader without political
force. In this regard, Charles I considered that both
parties were necessary and that they should have equal
forces in the operation of the government alternation.

The conservative Alexandru Lahovari stated the
role of Charles I, in the political regime, as a consti-
tutional monarch during a meeting of the Senate, on
1S November 1888: “the king can interfere without
neglecting a word of the fundamental pact/ ... /Then,
the king stops just registering the ministerial decrees
and becomes a high mediator concerning the strug-
gling parties” [13, 9]. The moment of the fall of the
Britianu government (March 1888) represented a
milestone in the Romanian political life, the king
thus proving that he was a constitutional monarch,
who dilligently exercised his function as a media-
tor of the Romanian political regime. He supported
firmly the competition between them as a factor of
balance in the operation of the government alterna-
tion. At the end of his reign, in 1913, the Conserva-
tive Party was in a similar situation and, as the king
“was convinced that the Balkan campaign would be a
great success for Romania, he wanted the Conservative
Party to own this success, without any contribution from
the National Liberal Party” [1, 34].

Regarding the functioning of the government
alternation of the National Liberal Party and the
Conservative Party, Argetoianu considered that “the
elections [the future ones, of 1914 ] would be very diffi-
cult for our party. That happens first because the liberals
are supposed to win them (so were the requirements of
the “rotation” [alternation] mechanism and the plans of
Charles 1) and are intent on doing anything to win them”
[1, 52]. Since January 1914, the liberals acceded to
power and Charles I continued to militate for the
alternation of the two parties (the National Liberal
Party and the Conservative Party); more than that,
the monarch intensely supported the unification of
the two conservative parties (the Conservative Party
and the Conservative Democratic Party) in order to
counterbalance the National Liberal Party.

Common discontents concerning the govern-
ment alternation

At the other end of the political spectrum,
C.L Istrati, a conservative politician, was present-
ing a discussion he had with one of his colleagues on
the power alternation mechanism during the reign
of Charles I: “a spirited colleague was telling me that
he could see no difference between the two important
parties except for the fact that: <one is in opposition
and the other is governing!>" 12, 89-90].

The politician M. Theodorian Carada found, in
that period, without question various disfunction-
alities in the operation of the government alternation
mechanism: “egoism and personal ambition are so im-
portant for them that they cannot use the real qualities
they possess/ ... /they are not a real government party, but
only some ephemeral coalitions with ministerial portfolios
while the adversary party takes its time to rest and recov-
er the forces needed for government” [4, S]. Not all the
politicians supported intensely or openly the alterna-
tion mechanism of the liberals and the conservatives,
but in that period the great majority of the political
elite did endorse the monarch’s project.

Conclusion

The construction process of the modern Roma-
nian state was accomplished only in the second half
of the nineteenth century and went through several
stages both in the domestic realm and in the foreign
one. Alongside the adoption of the 1866 Constitu-
tion, the local cultural and political elite together
with prince Charles I established the constitutional
and institutional framework of the new political re-
gime.

Consequently, the young Romanian state, con-
solidated in 1866, started a new era, culminating
with the achievement of the state independence and
with its recognition (1877,1878). Prince Charles I,
later to become the king (after Romania became
a proclaimed Kingdom in 1881), together with
the liberal and the conservative politicians of the
age, initiated a political project meant to examine
the modernisation of the Romanian state as it was
done in tune with the European template.
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“Frozen conflicts” as the instrument of foreign policy

Abstract: This article observes the instruments of realization of the foreign policy tasks through

encouraging and “freezing” of the internal conflicts inside participants of the system of international
relations. To achieve this goal it will be reviewed the historical background of the development of
this mechanism of the foreign policy. The article is also intended to identify the basic patterns of the

“frozen conflicts”,

Keywords: Concepts: system of international relations, public international law, unrecognized

entities, internal conflicts, ethno-national conflicts, “frozen conflicts”.

Introduction

The modern system of international relations is
characterized by the presence of “frozen” conflicts
among and inside its participants. In order to under-
stand the nature of the “frozen conflicts” it should be
considered historical background of this phenom-
enon.

The modern system of international relations be-
gan its formation after the Second World War. It was
the bipolar system of international relations which
was characterized by establishing of the modern sys-
tem of international law. The loss by Western Euro-
pean states of there international political power in
post-war period led to a deprivation of there control
over there traditional “zones of influence.” [1] The
process of decolonization in the framework of the in-
ternational legal principle of self-determination [2;
3] meant the liberation of these “zones of influence”
from their old colonial metropolises. This situation
was used by the members of the system of interna-
tional relations that had sufficient power and the
desire and the ability to expand there influence on
these areas.

Internal conflicts of the subjects of the system
of international relations

The new system of international law provided
principles and norms of interaction of the subjects

of international relations. International legal princi-
ple of non-use or threat of force blocked historically
traditional method of aggressive war for expansion
ofinfluence. Moreover the nuclear parity of the USA
and the USSR made impossible direct military con-
frontation between these two states because of the
threat of mutual destruction. And the United States
and the Soviet Union began to use the internal con-
flicts to spread there influence on the newly formed
state in the result of process of decolonization. This
allowed them to bypass the international legal prin-
ciple of non-use or threat of force [26] and the prin-
ciple of territorial integrity [S].

In some states internal conflicts had political
and ideological character, when supported by the US
and the USSR political forces struggled in military
confrontation to achieve the power over the states
[6].This often led to protracted armed conflicts
and changes of power in the newly formed states.
However, when definite social groups came to state
power, they were forced to seek support from their
patrons to keep this power in there hands. This is
the description of he political-ideological internal
conflicts.

In addition to the political and ideological con-
frontation a special place was occupied by internal
conflicts of ethno-national character. Internal eth-
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no-national conflict within the principle of self-de-
termination of peoples was necessary to separate the
“zone of influence” from its patron or the colonies
from metropolises. Passing ethno-national stage,
former colonies separated from their European me-
tropolises and entered in the phase of internal po-
litical and ideological struggle. In the case of impos-
sibility to spread political and ideological conflict it
was repeated ethno-national conflict already in the
former colony. Such political-ideological or ethno-
national internal conflicts were supported by in
the interested states to spread there influence over
them. The period of decolonization was used by the
USSR and the USA to develop and to apply instru-
ment of internal conflicts to spread their influence
over the newly formed states.

However, the situation changed with the fall of
the USSR. The collapse of the Soviet Union meant
that the bipolar system of international relations
remained without one central force. This led to the
transformation of the international system and the
redistribution of the balance of power among the
participants [7]. The loss of power of the USSR
meant liberation of its “zones of influence” from so-
viet custody. States and territories, that were under
the influence of the Soviet Union left unattended.
In turn, this automatically raised the question of the
spread of influence on these areas by the strongest at
that time members of the system of international re-
lations. In practice, this meant that after the collapse
of the Soviet Union out of influence were former
Warsaw Pact countries, states in Africa, the Middle
East and Asia.

Besides, the collapse of the Soviet Union was
accompanied by a declaration of independence by
the states that were the direct administrative and
territorial units of the USSR [8]. In turn, this also
meant that these areas were also considered as po-
tential areas for the spread of influence. While the
Soviet Union after its collapse was in the process of
the transformation, it was unable to exercise author-
ity over its former zones of influence. The Russian
Federation, as a military and political heir of the So-
viet Union, was focused on restructuring its internal
political and economic system. Internal policy of the
Russian Federation was aimed on the transformation
of the ideological, political and economic aspects of

the state. Such cardinal internal changes could not
coexist with an effective foreign policy during this
period. Foreign policy is interconnected with inter-
nal policy, so the process of the internal transforma-
tion was reflected in the external aspect.

After the collapse of the Soviet Union ideologi-
cal confrontation has lost its meaning. However the
areas, which were under the ideological and politi-
cal influence of the Soviet Union left without there
patron. As we mentioned, there arose the neces-
sity of reallocation of free “zones of influence” by
capable participants of the system of international
relations. And to expand such influence it was nec-
essary special instrument of foreign policy. Internal
ethno-national conflict became such instrument of
foreign policy. Application of this instrument was
favored by several factors. Transformation of the
system of international relations allowed suggesting
that these conflicts were the natural consequences
of such changes. Secondly the lack of codification
of the international law in questions concerning
the definition of the nation, of the international le-
gal recognition of the states, of the right of nations
on self-determination [9] allowed legitimization of
such actions.

By stimulating internal ethno-national conflicts
centers of powers have the opportunity to encour-
age secessionist movements and thereby extend
there influence on the states. Moreover, internal eth-
nic conflict is closely related to secessionist move-
ment. In the framework of such conflict, there is one
ethnic group that exercises public authority and de
jure controls the territory of the state, and there are
the other ethnic groups who seek to secede from an
existing state and gain power over a certain territory.

It should be noted that ethno-national conflicts
are most prevalent in the international system. So
from 1955 to 1996 there were 239 wars and regime
changes caused by inter-ethnic conflicts [ 10]. It can
be concluded that despite of the existence of the
principle of non-use or threat of force, despite the
existence of the UN Security Council, the military
conflict remains the most effective way to change
the political power and to redistribute “zones of in-
fluence”. By the end of the 90s, there were about
275 ethnic groups in 116 states around the world
that were in conflict condition [11] Consequently,
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inciting of internal ethno-national conflict is the
most convenient and efficient method of indirect in-
terference in the internal affairs of the states.

Internal ethno-national conflict as an instrument
of foreign policy makes possible to influence in two
directions. On the one hand, it gives the opportunity
to spread its influence over the group, which carries
power by the providing of the help for suppression
of the secessionist movement. On the other hand,
it gives the opportunity to help secessionist move-
ment to get the necessary amount of power over a
certain territory and put it in dependence from the
economic, military and political assistance of the
patron.

Modern system of international relations is char-
acterized by a complex balance of powers among the
participants. These participants are not interested in
strengthening and spreading of the influence of the
other participants. Therefore, the majority of ethnic
contflicts are influenced by multiple centers of pow-
er. If in the bipolar system of international relations
confrontation was bilateral in nature, in the present
conditions system of international relations is much
more complicated.

In the internal ethno-national conflicts can
be identified explicit (direct parties of the conflict)
and implicit participants (indirect or interested or
third parties). Explicit participants are directly in-
volved in the conflict, they could be designated as
the “center” and “periphery”. “Center’, is intended to
keep its power within the existing territorial bound-
aries and “periphery” tries to separate or increase its
power. Implicit or interested third parties are those
members of the system of international relations that
provide aid or to the “center” or to “periphery”. This
assistance is provided in exchange for certain politi-
cal, economic and military benefits.

Therefore, most of the internal ethno-national
contflicts in the states could be considered not only
as a confrontation between direct participants, but
also as a confrontation between the interested states.
The interested states could exercise their influence
on the conflicts in different ways. Moreover it would
be quite difficult to identify such intervention. In-
tervention may be in legal level, such as the interna-
tional legal recognition of the secessionists as bel-
ligerent or as subject of international law. This can be

also economic assistance, by providing the necessary
resources for the separatists. This could be military
assistance, by providing military help to “center” or
training and arming of the separatists. Political in-
fluence is also important, and is closely related to
legal intervention.

“Frozen conflicts”: theoretical provisions

The definition of “frozen conflict” has no unified
determination in scientific literature. The term “fro-
zen conflict” seems to have entered into a scientific
use after it was applied as definition by the OSCE
[12]. The OSCE is a regional security organization.
Therefore it is likely that under the “frozen conflicts”
are referred the conflicts in settlement of which is in-
volved the OSCE. This is the Nagorno-Karabakh
conflict, the Transnistrian conflict, Abkhazia and
South Ossetia [13]. Some scientists also refer to
“frozen conflicts” only conflicts in the states of the
former Soviet Union: Nagorno-Karabakh, Transnis-
tria, Abkhazia and South Ossetia [14; 15]. Other
scholars see as “frozen conflicts” situation in West-
ern Sahara [16], Palestine and Cyprus [17]. Some
scientists refer to such conflicts case of Kosovo [18].
There is also a scientific approach that considers a
“frozen conflicts” all not completely settled armed
conflicts and include the conflict between North and
South Korea [ 19], India and Pakistan [20], between
Tibet and China, Tamil conflict in Sri Lanka [21]
and others.

From my point of view, we should distinguish in-
ternal and external “frozen conflicts”. In the first
case, it is a military conflict between the two recog-
nized states of the system of international relations,
which entered in to the “frozen” phase. In the second
case, it is an internal armed conflict inside the state,
which entered into the “frozen” phase.

Considering the “frozen conflict” it could be
made certain inferences. Contflict, before entering into
a phase of “frozen conflict” should pass the phase of
military conflict. Military conflict corresponds to the
directed violence, which is characterized by expres-
sion of physical and military force for satisfaction of
definite interests. In the result of the military conflict
there occur certain changes in the relations between
the parties of the conflict. On the one hand it could be
full satisfaction or partial satisfaction of the interests
of one party of the conflict. Or it could be the condi-
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tion of equivalent confrontation. Mutual satisfaction
of the interests of the parties is not possible. In this
case, the composition of the conflict disappears. But
the satisfaction or partial satisfaction of the interests
of one party leads to the opposite condition of other
party. On this basis, unsatisfied party has to continue
military actions or agree with this situation. Agree-
ment with the situation, which is contrary to the inter-
ests of the parties, may be caused by objective, subjec-
tive or objective-subjective reasons.

Inability to conduct military operations and the
divergence of the interests according to the existing
state of affairs leads to a transition from armed con-
flict into non-military confrontation. This stage is
characterized by confrontation between parties by all
available means, except of full-scale military-violent
methods. So, this stage of the confrontation, which
came after the military conflict, is “frozen conflict”.
This condition of confrontation tends to the military
conflict, but certain factors do not allow this to hap-
pen, and this characterizes “frozen” mode of conflict.

It could be asserted that the most correct will be
to attribute to the “frozen conflicts” all the conflicts
that have not been sufficiently settled and retain the
risk of renewal. However, despite of the existing risk
of recurrence of such conflicts it is maintained status
quo caused by factors that do not allow them to re-
sume. These factors are the reasons for the conflicts
to be “frozen”. In other words, parties of the conflict
may have necessary objective resources or desire to
resume these conflicts, but are unable to do so.

It should be noted that the “frozen conflicts”
should have certain common characteristics. There-
fore, we can identify certain characteristics of “fro-
zen conflict”:

1. The presence of a military conflict between the
parties.

2. Change the objective mode of the parties in
the result of the military conflict (formation of un-
recognized territorial units or unrecognized territo-
rial changes).

3. The divergence of the interests of the parties
of the conflict.

4. The presence of implicit participants in these
conflicts.

5. Ethno-national and political-ideological char-
acter of these conflicts

6. Tendency to renew the military mode of con-
flict, but impossibility to resume it for definite rea-
sons.

Some signs of “frozen conflicts” can not be the
same for all cases. But there are basic features that
uniquely characterize these situations. Firstly, it is
the presence of military conflict preceded the so-
called “freezing”. Secondly, divergence of interests
and increase of confrontation between parties of the
conflict because of the results of military actions, and
the inability to renew military actions for definite
reasons. And, thirdly, an implicit influence of third
parties or implicit participants who contribute to
“freeze” the conflict.

As we can see, “freezing” of the military conflict
has its specific reasons and grounds. Therefore it is
necessary to consider these factors. Probably, these
factors can be divided into subjective and objective
and objective-subjective.

Objective reason of “frozen conflict” is a situ-
ation when continuation of military confrontation
threatens the normal functioning and existence of
the conflicting parties. In this case, the parties of
the conflict are compelled to cease hostilities and
to come to certain agreements. It is also could be
caused by unsuflicience of material resources neces-
sary to continue the military conflict. But at the same
time, a conflict of interest is not solved.

In addition, there is a subjective factor. Under
the subjective factor should be considered the rea-
sons caused by the actions and interests of the gov-
ernments of the conflicting parties. In some cases,
foreign policy depends on the subjective perception
of the situation and of the objective reality by the in-
dividuals who govern political-territorial units [22].
And, they may choose the path of the development
of the conflict on the basis of their personal interests.
Individuals and groups of individuals who are at the
head of government of the conflicting parties have
the opportunity to perform on behalf of the parties
of the conflict. And the actions of such groups of
people may have international legal character, as well
as to influence the development of internal conflicts.

It should be noted that in the “frozen” conflicts
could be involved third parties, or in other words im-
plicit participants of military conflicts. This fact can
be described as objective-subjective factor, because
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the existence of certain political forces in the system
of international relations is an objective reality, but
the direction of their activities are determined by the
subjective bases. Global and regional leaders have
the opportunity to influence the less powerful par-
ticipants in international relations. And so, in many
cases, an internal military conflict of one participant
of the system of international relations turns into a
confrontation of other participants of the system.

Of particular interest is the possible mechanism
of “frozen conflict” as an instrument of foreign pol-
icy. Let us suppose that the global participant of the
system of the international relations have the desire to
spread there influence on more “zones of influence”.
To achieve this strategic goals are elected. These goals
are the most desirable for expansion “zones of influ-
ence” which are selected on the basis of objective ne-
cessities and subjective interests. These zones consti-
tute the strategic goals of participants of the system
of international relations. And the most convenient
to influence on are members of international relations
system, which have a small force.

After the analysis of internal political and social
relations in the states, which are potential targets for
foreign influence, features of their social stratifica-
tion are defined. After this, stimulation of certain
groups of the population begins. It is necessary in
order to create conflict between this group of soci-
ety and the existing government. Moreover, there
are possible different variants. If the state is a multi-
national, the ethno-national groups are stimulated.
Stimulation of these ethno-national groups of the
population has a number of advantages. First of all,
ethnic groups and nations are inherently striving for
their own state, just as the individual has the pursuit
of private property. And secondly, the principle of
self-determination makes it possible to rely on in-
ternational law in the case of actions.

In another case, when the state is mono-ethnic
or use of ethno-national groups is not possible, it is
used stimulation of certain political entities within
the state to create a conflict situation.

And when necessary groups of society are stimu-
lated, escalation of the conflict begins. The conflict,
which begins as a normal opposition in the form of
public actions is brought to a violent conflict be-
tween the parties. State trying to restore public and

legal order is compelled to use physical force against
conflict group of the population, which is receiving
an active economic, military, ideological support
from interested third parties.

Asaresult public opposition grows into a military
conflict, which automatically leads to the humani-
tarian consequences. The system of international
law in its core has humanitarian and anthropocen-
tric character. So such situation creates moral and
legal grounds for further interference by the third
parties in the internal affairs of the state. As a result,
in order to prevent a humanitarian tragedy or after
such, third parties receive the necessary interna-
tional legal basis for intervention. By the means of
political pressure or peacekeeping intervention par-
ties of the conflict are obliged to establish a ceasefire.
Correspondingly the conflict is “frozen” from this
moment.

But by the time of “freezing” the secessionist
movement has already received certain benefits
through the distribution of factual power over the
definite territory. This state of affairs is actively pro-
moted by the third parties who are interested that
their protégé received definite territorial or political
advantages. This is necessary to ensure that these
factually breakaway territories constituted reasons
and composition of the “frozen conflict” It should
be noted that international legal mechanisms have
an important role in the process of “freezing”.

After the conflict has been “frozen” state-initiator
of internal conflict receives tangible benefits. Firstly,
it gains control over the secessionist de facto entity
which is under the direct influence of a third party.
The viability of the politically-territorial entity de-
pends entirely on the interested third participants of
the system of international relations. And secondly,
the third party receives effective leverage of influ-
ence over the state on territory of which de facto
political-territorial entity was formed. The foreign
policy of the affected state is focused on the return
of authority over separatist areas, which ultimately
leads to the necessity of interaction with third par-
ties who implicitly support such territories. Thirdly,
secessionist politically-territorial entity is outside
the bounds of international law until it receives in-
ternational legal recognition. However, this situa-
tion is favorable for interested third parties who can
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use this international legal status of secessionist de
facto entity for possible foreign policy maneuvers.
In case of necessity it is possible to provoke a new
military confrontation that would eventually lead to
the legitimization of another military intervention.

Participation of third parties is often decisive in
the “freezing” of the conflicts. The modern system
of international relations is globalized. No conflict,
both internal and external could be left without at-
tention of the most influential participants and su-
pranational structures. Therefore, the most influen-
tial members of the system of international relations
can interfere in the internal conflicts of other partici-
pants of the system to implement there foreign poli-
cy goals. Even more, the most powerful members of
the system of international relations can incite the
conflicts, and then “freeze” such conflicts. There-
fore, we can consider some of the “frozen conflicts”
as an instrument of foreign policy in the hands of the
most influential participants of the system of inter-
national relations.

“Frozen conflicts”: practical provisions

If the incitement of the conflict is historically
known instrument of foreign policy, but “freezing”
of the conflicts is the trend of the modern interna-
tional relations. The principle of divide and rule, the
authorship of which is attributed to various sources,
has been used successfully for a long time. Incite-
ment of the conflict within the political rival led
to his inevitable weakening, which in turn made it
easier his capture and subjugation. As the history
of the statehood was the history of wars and mili-
tary conquest of the territories, this principle had
been successfully applied. However, the formation
of the new system of international relations has set
an aggressive war as a method of foreign policy out
of international law.

The strongest participants of the system of inter-
national relations were compelled to look for ways of
spreading there influence and legitimizing possible
military action. Therefore, the internal conflict
becomes the most optimal tool. Centers of power
by the way of incitement of the conflicts within the
weaker participant of the system of international re-
lations have the opportunity to influence in various
ways. However, one of the most effective methods
was the peacekeeping way that allowed the military

troops to stay on the territory of another state on
the legitimate basis depending on humanistic ap-
proach. And such peacekeeping presence is aimed
not on settlement of the conflict but on “freezing’,
which gives the opportunity to stay in the territory
for indefinite time.

Especially effectively incentive and “freezing”
mechanism of internal ethno-national conflicts, as
an instrument of foreign policy has been implement-
ed in practice after the collapse of the USSR. After
the Soviet Union collapsed and began its transfor-
mation in Russian Federation, the bipolar interna-
tional system has lost one of its centers of power.
Loss of power of the Soviet Union meant liberation
of the “zones of influence” of the USSR. This situa-
tion was used by other participants of the system.
Eastern Europe states automatically came under
the influence of Western Europe states, which by the
method of internal ethno-national conflict divided
Yugoslavia. As a result, the peacekeeping troops en-
tered in the former Yugoslavia. This meant creation
of the internal “frozen conflict”. However, this con-
flict remained not very long in the internal “frozen”
form. Western members of the international system
constituted political and territorial entity of Koso-
vo, which proclaimed its legal independence [23],
but in the fact remained under the control of the
Western states. The military presence is also stored
for an indefinite period. It should be said that this is
of the possible way of development of “frozen con-
flicts” to implement foreign policy interests.

Russia as a successor of the USSR, suffered nu-
merous losses of their “zones of influence” in Eastern
Europe, Africa and Asia. However, the newly-formed
states that were the part of the USSR as the Soviet
Union republics were perceived as strategically im-
portant territories. Therefore, to preserve the influ-
ence on these territories in the process of transforma-
tion of the Soviet Union in Russian Federation there
were launched internal ethno-national conflicts.

Taking advantage of the instability of govern-
mental processes in the newly independent states
and having direct access to the ethno-national elites,
the Russian Federation provided them with assis-
tance. And by this way secessionist movement were
stimulated. As a result, this led to military clashes
between the central power and the secessionists
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who received active military support of the Russian
Federation. In the result of the military and political
manipulation of Russian Federation newly indepen-
dent states were forced to sign certain agreements.

As aresult the unrecognized political-territorial
units of Nagorno-Karabakh, Transnistria, Abkhazia
and South Ossetia were created within the newly
formed states. These de facto entities are controlled
and influenced by the Russian Federation, which en-
sures their economic existence and performs as the
guarantor of their security. But Nagorno-Karabakh is
under control of Armenia, which in turn is depen-
dent from Russia, especially in military dimension.
From the other side the states on territories of which
were created such entities, are compelled to accept
the definite views of the Russian Federation. Solu-
tion of these territorial issues is directly depend on
the position of the Russian Federation and with-
out its consent settlement of these conflicts is im-
possible. In case of necessity, the Russian Federa-
tion can aggravate the already existing situation,
provoking military action, which will allow direct
military intervention.

The actuality of this foreign policy instrument
clearly demonstrated on the example of Ukraine. In-
ternal ethno-national conflict in Ukraine received its
escalation with the support of Russia, which in this
case acted as a third force. Russian Federation stimu-
lated Russian ethnic groups in the Crimea and this
led to the secession of the territory. Implicit ideo-
logical and military assistance that was provided by
the Russian Federation, was crucial for the imple-
mentation of separation. However, depending on
ethno-national groups of the Crimea, the Russian
Federation was able to circumvent international le-
gal principles of non-use or threat of force and the
principle of territorial integrity. On the basis of in-
ternational legal principle of self-determination of
peoples and referring on the Kosovo precedent,
through internal ethno-national conflict, the Rus-
sian Federation has successfully implemented its
foreign policy objectives. As a result, this has led to
the “freezing” of the conflict. However, this situation
should be viewed as an interstate “frozen conflict”.

The situation in the Crimea is nonstandard.
Crimea in the process of international legal manipu-
lations by the proclamation of independence [24]

under the international legal principle of self-deter-
mination of peoples and the institute of recognition
of the states factually became the territory of the
Russian Federation. State interests of Ukraine do not
coincide with this situation. This causes the “frozen”
conflict between Russia and Ukraine over the Crimea.
It should be noted that this “frozen conflict” did not
have the military phase of the conflict, but the use of
unidentified military forces was clearly seen.

The classical model of internal ethno-national
conflict has been demonstrated on the example
of the Donetsk and Lugansk regions of Ukraine.
Ethno-national groups (Russian speakers) of these
regions received the implicit ideological, military
and economic aid from the Russian Federation and
entered into a military conflict with the Ukrainian
troops. As a result of hostilities, these ethno-national
groups, depending on military support of Russia,
were able to consolidate and extend there author-
ity over certain areas. As a result, there were formed
unrecognized political and territorial entities on the
territory of Ukraine. The process of “freezing” of the
conflict was marked by the signing of certain inter-
national legal agreements [25].

Conclusion

In the result of the research of the phenomenon
of “frozen conflicts” in this article, we may come to
certain conclusions:

1. “Frozen conflict” is the effective instrument of
foreign policy.

2. The foreign policy tool of the “frozen conflicts”
is interconnected with foreign policy tool of incite-
ment of internal conflicts. This is caused by the lim-
ited ability to use direct aggression in the modern
system of international relations. As a result, centers
of power are actively using mechanisms of incite-
ment of internal conflicts to spread their influence
and implement their foreign policy objectives. Sub-
sequently, these internal conflicts may be “frozen”
to meet the interests of interested participants of
system of international relations.

3. The process of “freezing” is held with the in-
volvement of third parties who are interested in this.
Such participation may be explicit and implicit

4. The ambiguity and lack of codification of cer-
tain institutes of international law makes it possible
to use these mechanisms.
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Abstract: This article will examine the geopolitical environment in Central Asia and provide
an overview of the interests and objectives of the most significant actors present in the region: the
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The demise of the USSR in 1991 led to dra- these regions is Central Asia, which comprises five
matic changes in the global strategic environment newly independent states: Kazakhstan, Kyrgyzstan,
and had a major impact on the formation of a new  Tajikistan, Turkmenistan and Uzbekistan. Region is
system of international relations in the world as a  geostrategically important for its location at the in-
whole and in different regions particularly. One of  tersection of communication lines and large depos-
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its of natural resources. Post-Soviet space of Central
Asia became an arena of struggle of such influential
states in world politics as the United States, Russia
and China.

In a 1990 document for National Security Strat-
egy, the first Bush administration noted that for most
of the century, the United States has deemed it a vi-
tal interest to prevent any power or group of powers
from dominating the Eurasian landmass’ [1]. This
statement is closely aligned to the geopolitical para-
digm of Halford Mackinder’s ‘Heartland Theory,
which states that the power that controls Central
Asia — the great pivot — would eventually emerge as
the most powerful state in international politics. The
basic premise of the theory is as follows: “‘Who rules
East Europe commands the Heartland; Who rules the
Heartland commands the World-Island; Who rules
the World-Island commands the World’ [2].

The U.S. was one of the first states to realize
the importance of Central Asia and establish diplo-
matic relations with the new states. The main U.S.
concern in the region in the early 1990s was nuclear
weapons on the territory of Kazakhstan, capable to
become the ‘Islamic nuclear bomb! In this regard,
the primary objective was to get rid of the Soviet
nuclear legacy in Kazakhstan through its joining the
Treaty on the Non-Proliferation of Nuclear Weap-
ons, which was successfully achieved in 1993 [3].
Another key aspect of U.S. policy in that time was
to find ways to strengthen the statehood and inde-
pendence of the Central Asian countries.

But by the mid-1990s the Clinton administra-
tion, recognizing the ‘oil importance’ of the Caspian
Sea basin, began to actively promote the penetration
of American companies in the post-Soviet republics
and tried to break up Russia’s monopoly over the
pipelines and transit routes for Central Asian oil and
gas [4]. Washington quickly turned into a powerful
geopolitical player in the region. Though, the U.S.
has always stated that it is seeking not for domi-
nance in the region, but for the establishment of the
regime of free access to energy resources. In other
words, the ideal situation for the United States is a
kind of a ‘free trade federation’ or ‘common market’
in Central Asia and the Caspian region, dominated
by multinational oil and gas corporations and with
the Americans setting the rules of the game.

At the same time, the main component of the
Clinton administration’s strategy was an active op-
position to possible integration of CIS countries
around Russia. The United States pursued its tradi-
tional main geopolitical goal — to avoid recreating
of a superpower or a strong union of states that could
compete with the U.S. on the world stage.

However, by the end of the last century, Central
Asian problems were not of a high priority for the
United States. The turning point came after Septem-
ber 11,2001, when U.S. announced Global War on
Terrorism and launched the Operation Enduring
Freedom on 7 October 2001 [5]. U.S. opened mili-
tary bases in Central Asia: ‘Khanabad’in Uzbekistan
and ‘Manas’ — in Kyrgyzstan. The U.S. Air Force
also received the right to use the airports for transit
purposes in Tajikistan (Dushanbe, Kurgan-Tyube)
and Kazakhstan (Meadow) [6]. The U.S. military
presence appeared in the region associated with the
deployment of U. S. troops in Afghanistan and Paki-
stan.

Anewlookattherole of Central Asia was assigned
to the U. S. National Security Strategy 2002: Eurasia
and the Middle East have been announced in its pri-
ority regions in terms of the national interests of the
United States. That means that military and security
considerations became more important factors in
U.S. engagement in Central Asia. The document
stated that there are ‘challenges and opportunities’
in Central Asia for America in the new century. The
former include transnational terrorism, radicaliza-
tion of Islam and drug trafficking. The second —
the presence of large hydrocarbon reserves and the
ability to limit Chinese influence [7]. At the turn of
2001-2002 American experts talked about the fact
that for the first time in the history America has be-
come a ‘Eurasian power’ [8].

In the current decade there are three important
objectives in Central Asia for the U.S.: strengthen-
ing partnerships to advance mutual security, forging
closer economic ties, and advancing and advocating
for improved governance and human rights.

In 2011 U.S. Secretary of State Hillary Clinton
presented the new plan, called the New Silk Road Ini-
tiative [9]. The initiative is designed to maintain re-
gional security by linking Central and South Asian
countries through trade and economic integration
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after the withdrawal of troops from Afghanistan.
There are ambitious projects within the framework
of the New Silk Road, such as electricity transmition
and trade project CASA-1000, which stands as one
of America’s foremost efforts at regional integration,
and the TAPI gas pipeline. They are expected to be
operational by 2018 and 2019 respectively [ 10; 11].
U.S. has achieved progress in the spheres of trade
and transport, customs and border operations, but
still there’s a long way to go.

China has been increasingly active in Central
Asia since the collapse of the Soviet Union. Like the
U.S. China has both commercial and strategic inter-
ests in Central Asia.

Beijing sees the region as fragile, with significant
potential for instability, and fears that instability in
Central Asia could destabilize China’s west. The
threat to China’s security lies in the Uighur ethnic
group, living in the Chinese largest administrative
region Xinjiang and bordering Central Asian states.
Since the 1990s acts of protest and violence by Ui-
ghur militants have raised the most serious specter of
ethnic dissent and terrorism for Beijing [ 12]. Fight-
ing the instability coming from the Uighur Diaspora
and Islamic radicalism has been the main focus for
China in the first decade of 2000s.

In addition, as U.S. troops prepare to withdraw
from Afghanistan, Washington is looking for stable
governments in the region to share the burden of
trying to contain terrorist groups. If China wants to
play that role to advance its regional ambitions, the
United States would welcome these efforts. “We wel-
come China’s engagement in Afghanistan and Paki-
stan, which we see not as competitive but comple-
mentary to our own efforts’, Dan Feldman, the U.S.
special representative for Afghanistan and Pakistan,
told an audience in Washington in 2015 [13]. In this
regard, U.S. and China are aligned in the desire to
limit the spread of militant Islam.

Chinese security activities are channeled
through the Shanghai Cooperation Organization
(SCO), which includes 4 Central Asian states, Chi-
na and Russia as members, and was established in
2001 on the basis of the ‘Shanghai Five’ Though it’s
not a military or security alliance, it’s main objec-
tive is to combat terrorism and ethnic separatism.
Chinese understand that they can’t rely fully on Rus-

sia to maintain security in the region. In this view,
it’s likely that they would militarly intervene in the
region to secure their investments or work together
with the U. S.

Nevertheless, the major interests of China in the
region are economic and predominantly to ensur-
ing access to oil and gas supplies. China explored
the region as a crucial source of energy. Beijing has
skillfully used economic instruments — a foreign
aid, investments and loans — with each of its Cen-
tral Asian neighbors. In 2009, it signed loans-for-
energy packages with energy-rich Kazakhstan and
Turkmenistan [ 14 ]. These loans secured supplies of
oil and gas or equity in local producers. Beijing has
also undertaken major new oil and gas pipelines to
take the Central Asian energy eastward.

Central Asia is projected to supply 20 percent of
China’s gas consumption, and this share is expected
to grow as China continues to expand its pipeline
network in the region [15].

In the first decade of the 21st century, bilateral
trade — primarily in the form of Chinese imports
of energy and exports of consumer goods and fin-
ished products — witnessed extraordinary growth,
totalling over $40 billion in 2014 [16]. China over-
took Russia to become Central Asia’s leading trade
partner.

It should be noted, that the Chinese leader Xi
Jinping during his visit to Central Asia and South-
east Asia in September and October 2013, unveiled
the initiative of jointly building the Silk Road Eco-
nomic Belt — a nearly $46-billion infrastructure
project — and the 21st-Century Maritime Silk
Road, called together as One Belt, One Road [17].
This is an ambitious Chinese initiative that proposes
to enhance interconnectivity and economic coop-
eration across the Eurasian continent by building
an extensive infrastructure network. This initiative
promises much investment in the region, unlike the
U.S. project, which is not ready to give much finan-
cial support in the region. In the poor countries of
Kyrgyzstan and Tajikistan, Beijing has become a ma-
jor investor and development assistance provider,
focusing on power generation, transmission, and
transport, including roads and railways.

Neighboring powers such as India and Russia are
alarmed at Beijing’s growing presence in the region.
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At the same time for U. S. officials, China’s Silk Road
ambitions can contribute to those of the U.S. and
help improving cross-border links by developing in-
frastucture. The Chinese leaders remain in some way
conspicuous about such Washington’s statements, as
for the last two decades they had the impression that
the U.S. is seeking to contain China from the influ-
ence in the region.

However, since the beginning of the century Chi-
na’s economic, diplomatic and military influence in
the Central Asia has increased dramatically. Over
the last decade, China has emerged as the leading
economic power in Central Asia. China has become
a key actor in the region and an important partner
for regional states. At present China appears the
most powerful geopolitical player in Central Asia,
mainly in the economic and energy fields. Although
Russia remains an important player, its monopoly on
trade and access to markets were affected by Beijing,
as well as Russia’s ability to set the rules in Central
Asia was broken.

After the Soviet Union dissolved, Russia took
little interest in Central Asia and concentrated
on its internal issues, while the leaders of the 5 Cen-
tral Asian states had to look for their own ways to
overcome the inner crisis and build their sovereign
states. Russia started to reevaluate the significance of
the region in the mid-1990’. As Vladimir Putin took
office in 2000, he has placed significant emphasis on
‘Russia’s Near Abroad’ which includes Eastern and
Southern Europe as well as Central Asia, and started
to regain influence in the region. The Kremlin sees
the post-2001 role of the U. S. in Tajikistan and Kyr-
gyzstan especially, as inimical to Russian interests.

Russia is trying to reintegrate the former Soviet
states, find new trading partners in the face of EU
and U. S. sanctions and get a foothold in Central Asia
through economic and geopolitical association —
the Eurasian Economic Union (EEU), established in
2014 on the basis of the Customs Union. The EEU
now includes Russia, Armenia, Belarus, Kazakh-
stan and Kyrgyzstan [18]. The other Central Asian
states showed little interest in joining the EEU. Since
the Union Member States still don’t feel any ben-
efits of membership, there’s a fear that EEU doesn’t
perform its functions as well as the Customs Union
didn’t. It is noted that the volume of trade between

the Member States and Russia even declined in
2015.

Central Asian states understand that Russian fi-
nancial of military assistance comes at a high price:
increased dependance on Russia and the inadmissi-
bility of having close ties with other regional players.
Moscow has tried to prevent the Central Asian gov-
ernments from signing pipeline deals that moved gas
or oil without going through Russia. Also the Krem-
plin has pressed on the regional leaders to align with
Russian position even if it’s unacceptable for them.
Russia has closed its borders and introduced more
stringent visa regulations for migrants, creating an
economic problem for Central Asian countries that
are remittance-dependent [19]. Russia hopes that
such pressure will compel the Central Asian states to
join the EEU, as the citizens of any member state are
allowed to work in any country in the union without
a work permit.

The Central Asian states have demonstrated
a greater willingness to reject demands of Russia.
Thus, in 2012 Uzbekistan withdrew from the Rus-
sian-led Collective Security Treaty Organization
[20], giving Russia no longer access to the air base.

It should be noted that U. S.-Russian relations got
worse during Obama administration, mainly in view
of the Russian military invervention in Ukraine and
Syria. As the West has imposed sanctions on Rus-
sian individuals and businesses [21], it has affected
the economic situation in Russia together with the
collapse of the Russian ruble, which has fallen nearly
100 percent against the dollar in the past year. Given
the inner economic problems, Russia probably will
not continue to be able to financially support many
Central Asian states. The weak Russian economy
forces Central Asian states to look for a more stable
partner — in particular, China. Though the grow-
ing Chinese influence in the region represents a
great geopolitical concern to Russia, in view of the
Western sanctions, Russia itself is looking for closer
ties with China, which could affect it’s ability to dic-
tate its rules in Central Asia.

However, Russia has always been a significant
partner for Central Asia in security. Russia’s largest
external military presence is still in Tajikistan. The
key driver for the Russian military presence in the re-
gion is the threat of Islamist terrorism, instability and
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drugs traffic spreading from Afghanistan. Though it’s
clear that the true goal of Russia is to assert its in-
fluence over the region. But even in the security
sphere, prospects for Russia to keep its leadership in
the region do not look optimistic. Undoubtedly, the
conflicts in the Eastern Ukraine and Syria is a heavy
burden for Russia, leaving Moscow fewer resources
to address security issues in Central Asia.

From a political point of view, even if the crisis in
Ukraine is solved, Russia is unlikely to be an attrac-
tive partner for Central Asian neighbors that fear
Russia’s territorial claims, military nationalism and
oppressive approaches to weaker states. Even Rus-
sia’s allies and members of the EEU are concerned
that friendship with Russia may be dangerous and
try to show more independance in their decisions.
Therefore, it is likely that the Central Asian coun-
tries will look elsewhere to help balance its northern
neighbor.

In addition, there may be several states in the re-
gion that want to see the U.S. as a balancer against
Russian and Chinese influence. Since the volume
of Central Asian-Chinese trade has unprecedent-
edly grown and the regional markets were invaded

by Chinese goods, regional states fear the ‘Chinese
expansionism’ as it can damage the national produc-
tion.

At the same time, less powerful states — India,
Turkey, Pakistan and Iran — have some ambitions in
Central Asia and are eager to increase their influ-
ence in the region. They see an opportunity for this
after the U. S. and NATO withdrawal from Afghani-
stan. According to the Stratfor’s article ‘Central Asia:
A Different Kind of Threat, Turkey is likely to be-
come an important actor in the region in the next
25 years together with China [22].

It’s not clear what role would the U.S. play after
the withdrawal of troops, but probably in the secu-
rity sphere Washington would stay focused on coun-
tering Islamic militant groups. It would be mutual-
ly interesting for U. S. and China to work together in
spheres where they have common interests. With
American expertise and China’s investments it could
turn into an effective partnership within the New
Silk Road initiatives and developments in security
sphere. It’s likely that the U. S. would try to restrain
Russia’s influence in Central Asia and focus on closer
ties with China in the region.
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MHCTUTYUMOHaANBbHOE CTPOUTENIBCTBO B MOCTCOBETCKUX
rocypapcrBax B MJIOCKOCTU UCcneanoBaHUS
MHBEPCUOHHBbIX MOJIUTUYECKUX TPpaHCcHOopMaLnm

AnnoTtanus: B cTaTbe paccMaTpUBAIOTCS IIPOOAEMBI AECIIOCOOHOCTH FOCYAAPCTBEHHbIX HHCTHU-
TYTOB B IIOCTCOBETCKOM perroHe. OmpeaeAsIoTcsl IPUIMHBI HHBEPCHUI TPaeKTOPHI FOCYAAPCTBEH-
HOTO CTPOUTEABCTBA IIPH ITOIBITKE AEMOKPATHYECKOTO IMEPEX0AA.

KAroueBbIe CAOBa: A€eCIIOCOOHOCTD FOCYAQPCTBA, TOCYAAPCTBEHHBIE HHCTUTYThI, KOPPYIILHS,
AEMOKpaTH3aL¥sl, HEOTIATPUMOHHAAM3M, IIOCTCOBETCKOE IOCYAAPCTBO.

Opamxesas pesoatonusa 2004 r. u PeBoArolivss ~ YKpaHHCKOTO T'OCYAQPCTBAa OCTAaeTCs TAABHOM 30-
paocromHcTBa 2013-2014 IT. 3aCBHAETEABCTBO-  HOM PHICKA OOI[eCTBEHHO-IIOAUTHIECKOTO PA3BUTHS
BaAM, YTO HHCTUTYIJMOHAABHOE CTPOUTEAbCTBO  CTPaHBL 25 AeT TOCYAAPCTBEHHOI'O CTPOUTEAbCTBA
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IIPOAEMOHCTPHPOBAAU HECIIOCOOHOCTD IPABSIIIETO
KAacca OCYIIeCTBAATD TOCYAQPCTBEHHUYECKHE CTpa-
TETHH MOCTPOEHHUSI AeMOKPAaTUYeCKOro obmjecTsa.
OrtcyTcTBHE 3peAbIX M AETMTUMHBIX MHCTUTYTOB
LIUPKYASIIUH 9AUT, UHCTUTYLIMOHAAbHbIE AUCOAAQHCDI
B CHCTeMe rOCYyAAPCTBEHHOM BAACTH, aBTOHOMHOCTD
<«CHAOBBIX aKTOPOB> U OTCYTCTBHE Pa3BUTOM IIap-
TUMHOM CHUCTEMbI IPUBOAAT K CTPYKTYPHBIM Aedek-
TaM B CUCTEME ITOAUTUYECKOTO YIIPAaBACHUS CTPAHOM
1 00yCAQBAMBAIOT HHBEPCHUU €€ IIOAUTHIECKOM TPaHC-
$opmarn. Aedpopmariyia MPUHITUIIA BEPXOBEHCTBA
IIpaBa IPUBEAA K OAUTOIIOAMU HA «PBbIHKE AEMOKpa-
THH>, a 00IjeCTBEHHOE Pa3sBUTHE, AKe mocae Pe-
BOAIOIIMHM AOCTOMHCTBA, IIOAYMHAETCS HHTepecam
OAMTapXHWYeCKMX rpymil. B koneuyHoMm cyere crpanHa
AMIIAETCS LIAHCA eBPOIIEHCKOTO OYAYILEro, BeAb AO-
CTIDKEHHE BBICOKHMX CTAHAAPTOB IIOAUTHIECKOTO Pa3-
BUTHS SIBASIETCSI HeBO3MOXKHBIM 03 MHCTHTYIIIOHAAD-
HO Pa3BUTOM FOCYAAPCTBEHHOM apXUTEKTYPBI.

I'AaBHbIMM TPENMATCTBUSAMH Ha IyTH Pa3BUTUS
3¢ PeKTUBHON HHCTUTYIIMOHAABHON HHPPACTPYKTY-
PBI YKpauHBI ABASETCS BAMSHKE U aBTOHOMHOE pas-
BUTHE KAIOYEBBIX, Ha HAlll B3TASIA, HA OT€YECTBEHHOM
IOAUTHYECKOM PhIHKE He(OPMAABHBIX HHCTUTYTOB:
IATPOHAT U KAMEHTEeAQ, IApTHHHbIe CyOCTHTYTBI
u koppynuust. [IpeacTaButeabcTBO HHTEpecoB (To-
AMTHYeCKUX, 9KOHOMHUYECKHX, COLIUAABHBIX U T. A.),
KOTOPO€ PEaAM3YeTCs IIOCPEACTBOM IIPEACTaBUTEAD-
CKOM MOAEAU BAACTH B 3alTAAHOM IIOAUTUKO-IIPaBO-
BOM TPAAMIIUH, HE COBIIAAAET C MOAEABIO PEAAN3ALIH
HUHTEPECOB, KOTOPasi AOCTUIAETCS IIPH IIOMOIIY UH-
CTUTYTOB IPOTEXUPOBAHMS B HE3aIIAAHOM, IIOCTCO-
BETCKOM IMOAUTHYECKOM Tpapunuu. IlocrcoBerckue
IIOAMTHYECKHE IIPUMEPBI, KOTAQ YaCTHOE IIOAUTHYE-
CKOe IIPOTEe)XUPOBAHKE UCIIOAb3YeTCs «OH3HeC-KAHU-
eHTaMH > AASI YKAOHEHHS OT HAAOTOOOAOXKEHHS, AAS
nepepacrnpepeAeHuss PUHAHCOBBIX IOTOKOB M Hel-
TPaAU3aIMU QUCKAABHON IIOAMTUKU IPABUTEABCTBA,
A€MOHCTPHUPYIOT BTOPOCTENEHHOCTb IPEACTaBH-
TEAbCKUX MEXAaHM3MOB BAACTU U UCKAIOUYUTEAbHYIO
JKU3HECIIOCOOHOCTh HePOPMAABHBIX UHCTHTYTOB
¥l PaKTHK BAacTH [ 1].

HecMoTps Ha TO, 4TO CyljecTBYeT HMIMPOKHUMI
CIEKTP THUIIOAOTHU3ALMN ITOCTCOBETCKUX ITOAMTH-
9YECKMX PEXHMMOB, BCE OHHU ITOAIIAAAIOT IIOA OAHY
001IIyI0 KaTeropuio — HeOIATPUMOHUAABHBIE pe-
>KUMbIL. BaskHOM XapakTepHCTHUKOM UX SIBASETCS TO,

4TO OHM He Pa3BHBAIOTCS, a APePYIOT B Heompe-
AEACHHOM HAIIpaBAGHUU — BCA€A 32 MHTepecaMu
oaurapxara. IloanTuyeckre AMAEpPDI, KaK IIPABUAO,
He BbICTPAMBAIOT ONPEACACHHYIO CXeMY Pa3BUTHUS
Ha Oyaylee, He HAYMHAIOT CEPbe3HbIX KOPEHHbIX
pedopm, a rpaskpaHe, B CBOIO OUEPEAD, HE XKAYT AAS
ce6sl HUKAKMX TO3UTUBHBIX U3MeHe MU (3a ucKalo-
JeHHeM OYPHBIX BCIIAECKOB OOIIeCTBEHHBIX OXKHU-
AQHUI B IIEPHOABI LIBETHBIX PEBOAIOIUI, KOTOPbIE
YTHXAIOT B O4eHb KOPOTKUE CPOKH).

IIpepsaraem cPpoKycHpOBaThCs He HA U3MEHEHHU-
X B 9KOHOMHKe, O0IIleCTBe HAU ITIOAUTHYECKUX pe-
JKHMMaX, a Ha FOCYAQPCTBEHHOM MHCTUTYIMOHAABHOM
CHCTeMe CTPaH II0CTCOBETCKOro mpocTpancTsa. Kak
TIOAMTHYECKAs CUCTeMa IOCTCOBETCKOE FOCYAAPCTBO
IpeACTaBAsieT cO0Oil OmpeaeAeHHbI Habop $op-
MAAbHBIX 1 HeQOPMAABHBIX HHCTUTYTOB, KOTOPHI-
MU O4eHb ACTKO MAHHITyAMPOBATh OAMIAPXUYEeCKUM
crpykrypam. B 90-e roapr mpomaoro croseTus atu
MHCTHUTYTHI OBIAM IIOCTPOEHBI HAU CKOPPEKTHPOBA-
HbI TIOCAEAHUMH C I1eAbI0 KOHTPOAMPOBAHUS TIPU-
BaTH3aIlMM, a IOTOM U BCel >KM3HU TOCYAAPCTBa.
OTH UHCTUTYTHI MOXXHO YCAOBHO IOACAUTD HA TPU
TPYIIIIBI ITO MX ITPOUCXOKAEHHUIO:

1) COBETCKOe MHCTHTYLMOHAABHOE HACACACTBO:

— ¢dopMaAbHbIE MHCTUTYTBI: CHCTEMA TPYAO-
BBIX OTHOIIEHMI, TIEHCHOHHAs CHCTeMa, CUCTeMa
3APaBOOXpaHEeHHsI, 00pa3oBaTeAbHAs CHCTEMA;

— HepOpMaAbHbIe HHCTUTYThI: IIATEPHAAUCT-
CKHe OpHeHTallUH [0 OTHONIEHHIO K TOCYAAPCTBY, ee
PYKOBOAUTEASM U OTAEAbHBIM YUPEXKACHUAM, TeHe-
Basi 9KOHOMHUKA;

2) HOBble PHIHOYHbIE HHCTHTYTHI, B OCHOBHOM
popMaAbHbIe: YaCTHASI COOCTBEHHOCTD, ACHEXKHBbIE
Y TOBapHbIe PHIHKH, PUHAHCOBAS CUCTEMA;

3) HOBble KBasHpPBIHOYHbIE HHCTHTYTHI, B OC-
HOBHOM HedOpMaAbHbIE, KOTOpPbIe OTpPaXKaIOT
IPOIIECCHl AAANTALMM 3KOHOMUYECKHX areHTOB
K HeYAOOHBIM HHCTUTYIIMOHAABHBIM U3MEHEHHSIM:
bapTep, yKAOHEHHEe OT YIIAAThI HAAOTOB, ABOFHAs
OyXraATepus U T. A.

Takum 06pa3oM, B HHCTUTYIJHOHAABHOM PaKyp-
ce IOCTCOBETCKOE FOCYAAPCTBO IIPEACTABASIET COOOI
crenjudpuueckoe COeAMHeHHe ABYX CHCTEM — COBeT-
CKO1 U AnOepaabHO-3amapHO. KoMMmyHuCTHYeCKH-
aBTOPUTApHOE HaCA€AMe KOMaHAHO-aAMUHHCTpa-
THUBHOM CHCTEMbI FOCYAQPCTBEHHOIO KOHTPOAS TaK
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U OCTaAOCH IIOAYPa3PyIIEHHBIM, & HOBbIE MOAEAU
CBOOOAHOM 9KOHOMUKH M TOCYAQPCTBEHHOIO aA-
MUHHUCTPUPOBAHUS HAAOXKHUAUCH CETMEHTHPOBAHO
U CO3AAM AEMOKPATHIO UIMHUTAIJIOHHOT'O THIIA.

X. Aunn crienupHKoN IOCTCOBETCKUX FOCYAap-
CTBEHHBIX TPAaHCPOPMALMIL CIUTAET TO, YTO, B OT-
AWYHE OT AATHHOAMEPHUKAHCKUX TPAHCPOPMALIHIL,
B 9TOM PervoHe BO3HUKAA IPobAeMa He CTOABKO
FOCYAQPCTBEHHOTO CTPOUTEABCTBA, CKOABKO Pasro-
CYAQPCTBAEHUS, CHSTUS HATPY3KHU IIePerpy’KeHHOTO
FOCYAQPCTBEHHOIO aIllapaTa M Ype3MePHO peraa-
MEHTHPOBAHHbIX 06IeCTBAa U 9KOHOMHUKH |2 ].

B ocHOBe IMOCTCOBETCKOTO FOCYAAPCTBA AEXKUT
€ro HeOIIATPUMOHHUAABHASI CYIHOCTH, KOTOPAsI 3a-
KAIOYaeTCsl B pOPMHUPOBAHHUHU KAACCA PEHTOOPUEH-
THPOBAHHbIX [IPEAIPHHIMATEAEH, B CAFSTHUH BAACTH
1 cOOCTBEHHOCTH, B MUCIIOAb30BAaHHUHU B YACTHBIX UH-
Tepecax QYHKI[HI TOCYAQPCTBA U AOMHHHIPOBAHUN
[IATPOHAXKHO-KAUEHTAPHbIX CeTell B CTPYKTYPUPO-
BaHHH [IOAMTHYECKOTO PhIHKA [3].

ITocTcoBeTCKO€ MPOCTPAHCTBO SBASIETCS IIPUMe-
POM Tak Ha3bBaeMoro “riaoxoro ympasaenus” (bad
governance), HO B TO ke BpeMsl OTACAbHBIE TOCYAAp-
CTBa 9TOM I'PYIIIB ACMOHCTPHUPYIOT Pa3HOOOpa3HbIe
BAapUALIMU 9TOTO SIBAEHHS B OIIPEACACHHBIE MOMEH-
ThI HOBEHIIeH HCTOPUH U B OLIPEACACHHBIX cdepax
yrpaBaeHus. B rieaoM sxe “xopouree yrpabaeHue”
(good governance), coraacuo c moaxopom Beemup-
Horo Banka (Worldwide Governance Indicators,
2016), AOAKHO COOTBETCTBOBATb CACAYIOIIUM Tpe-
OOBaHUAM:

— HU30MPATEABHOCTD U IOAOTYETHOCTD BAACTH;

— IIOAUTHYECKAs CTAOMABHOCTD U HEI[PHMEHe-
HUE HaCUAUS;

— 93¢ $eKTUBHOCTD IPaBACHHUS;

— Ka4eCTBO PeryAUpPOBAHIS;

— BEPXOBEHCTBO IIPaBa;

— KOHTPOAb KOPPYIILIHHL

CoOTBeTCTBEHHO, IPU3HAKAMU « [TAOXOTO YIIPaB-
A€HUSI> SIBASIIOTCSI IIPOTHBOIIOAOXKHbIE SIBAEHMUS: OT-
CYTCTBHE BEPXOBEHCTBA IIPaBa MAM HCKAXKEHUE ero
[IPUHIIUIIOB, BHICOKUI YPOBEHb KOPPYIILUM, HH3-
KO€ Ka4eCTBO PeryAUpPOBAHUS 1 HedPEeKTUBHOCTD
[IPaBUTEABCTBA. JTO MPU3HAKU HedIPPEKTUBHOTO
rocyaapcTBeHHOro yrpasaeHus. K Hum po06aBas-
IOTCSL IPU3HAKH HEAEMOKPATUYECKUX IIOAUTHYE-
CKUX PEXHMOB — OTCYTCTBHE H30HpaTeAbHOCTH

U MIOAOTYETHOCTH BAACTH, A TAKKE TIOAUTHIECKAs
HECTAOMABHOCTD M HACHAUE.

ITpu3HAKOM IIOCTCOBETCKUX IOCYAQPCTBEHHBIX
HUHCTUTYTOB SIBASIETCSI UX OPHEHTHPOBAHHOCTD
Ha U3BA€YEHME PEHTHI KaK Ha TAABHYIO [jeAb YIIPaB-
AEHVSI TOCYAQPCTBOM Ha Beex ypoBHsix. Kpome Toro,
MEXAHU3M BAACTH U YIPABAEHHsS TATOTEET K He-
PapxuM C eAUHBIM LIEHTPOM IIPHUHSTUS PeIleHui
U CTpeMAEHHEeM K IIOAHON MOHOIOAM3alUH. ABTO-
HOMUS 9KOHOMUYECKHUX U IIOAUTHIECKUX aKTOPOB
BHYTPH CTPaHbl OTHOCHTEABHO LIEHTPA SIBASETCS
YCAOBHOI H MOXKET OBITh M3MEHEHA MAM OTPaHHYeH
B AI060IT MOMEHT U B AI060M nopsiake. DopmaabHbre
HHCTUTYTBI, KOTOPBIE 3aAQI0T PAMKH OCYIL|eCTBAE-
HUS BAACTHU U YIIPABAEHHS, II0 CBOEM CYTH SIBASIFOT-
Csl AMIIIb ITOOOYHBIM IIPOAYKTOM PACIIPEACACHUS
PecypcoB BHYTpHU BAACTHOM BepTuKasu. OHU SBASI-
FOTCSI [IPABHAAMH UT'PBI AHIIb HACTOABKO, HACKOABKO
CIIOCOOCTBYIOT HAU He MEIIAIOT U3BACIEHUIO PEHTHL
CaM >ke ammapar yIpaBA€HUsS B PaMKaX BAACTHOM
BEPTHKAAU Pa3A€ACH HAa KOHKYPHPYIOLIYe 32 AOCTYII
K peHTe OpTraHH30BaHHbIE CTPYKTYPbI i HepOPMAAb-
Hble TPyTmsl [4].

Koraa ceropHs aTy rpyrmiry rocyaapCTB Ha3bIBarOT
IIOCTCOBETCKUMEH, Pedb HAET YKe He 00 OIpeAeAH-
HOM IIePEXOAHOM COCTOSIHHH, & 00 OTHOCHTEABHO
YCTOMYUBOM MHCTUTYLIUOHAABHOM CHCTEME, KOTO-
past cCGOPMUPOBAAACH 32 IOCAEAHHE ABAALIATH AeT.
B HEKOTOPBIX CAYYasIX CYIECTBYIOT A€CTAOHAUSHPY-
IOII[VIe TEHACHI[IN — CeIlapaTHU3M, CAabast 3aKOHOAQ-
TeAbHasi 6a3a, 0OBUHEHMS B aBTOPUTAPH3Me CO CTO-
POHBI MEPOBOTO COOOIIIECTBA, ¥ BOOOI]e HEKOTOPbIE
rocypapcrsa 6ausku K crarycy “failed states” (ecan
aro eme He “failed states”, To, 1o kparineil Mepe, yxe
“failing states”), HO MPUIIAO BpeMs PU3HATD, 4TO
3TO y’Ke He IIePeXOAHBIN 9TAIl — TOCYAAPCTBA yKe
COCTOSIAUCH, FIX 9AUTHI COPMHUPOBAAKUCH.

DeHOMEH OCTCOBETCKOTO IOCYAAPCTBA IIPEA-
CTaBAsieT COOOI YCTOMYMBOE, XOTb U He 9P PeKTHB-
HOe pPaBHOBECHE, KOTOPOe HAPYIIAETCS AOBOABHO
peaxo. ITocTcoBeTcKue CTPaHBI C HX IIUKAAMU CMEH
PeXUMOB, BKAIOYasl peBoAoLun B Ykpaute u Kup-
TU3CTaHe, AMOHCTPHPYIOT YCTONYMBOCTD IIAOXOTO
yIIpaBA€HMsI, KOTOpOe CO BpeMeHeM HAYHHAeT Ca-
MOBOCIIPOM3BOAUTHCSL. UTO KacaeTcs ammapara ro-
CYAQPCTBEHHOTO YIIPABAEHMs, OH CTAHOBUTCS IIPAK-
THYeCKH HECIIOCOOHBIM K PEAAU3ALIUH CTPYKTYPHBIX
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pedopM, KOTOpbIe OBIAM OBI HAITPABAEHBI HA IIOBbI-
meHne 9QPEKTUBHOCTH IPABUTEAbCTBA [4; 9].

TeopeTHKH rocyAQpCTBa CKAOHHBI K HTHOPUPO-
BAHUIO APAMATHYECKUX IIPe0Opa30BaHMUIl, KOTOpbIE
IIePEXUBAET IOCTKOMMYHHUCTHIECKOE FOCYAAPCTBO,
U Ha TO, KaKue BBI30BBI 9TU IIPe0Opa3oBaHUs CTa-
BAT IEePeA CYIIECTBYIOLIeN TeEOPHUEN rOCyAapCTBa.
Ho cyuecTByeT MHOXKECTBO IIPSIMBIX CBSI3€H MEXKAY
IPOLIeCCAMH  TOCYAAPCTBEHHOTO CTPOUTEABCTBA
U U3MEHEHUSAMHU B TIOAUTHYECKOM, SKOHOMHYECKOM
¥ IPOXKAQHCKOM TOCKOCTsX [ S |. BoApmmHCTBO Hccae-
AOBaTeAel COIIAUCH Ha TOM, YTO BCe TOCTCOBETCKHE
FOCYAQpPCTBA OIYIAIOT OCTPYIO0 HEAOCTATOYHOCTb
rOCyAQpPCTBEHHON MomHoCTH. [Ipousomea papu-
KAABHBII [IEPECMOTP KAKOUEBBIX TOCYAAPCTBEHHbIX
areHTOB, CBEPHYAOCH BAMSHIE AAMUHUCTPATUBHOMN
CHCTeMBI, HHCTUTYLIMOHAABHASI HHPPACTPYKTypa
rOCYAQpPCTBa KAPAMHAABHO yXyammrAack. Ho po cux
nop He CGOPMYAUPOBAH EAUHBIN IIOAXOA OTHOCH-
TEABHO IIOHHUMAHUS BCEN COBOKYITHOCTH IIPOLIECCOB
TOCYAQPCTBEHHOI'O CTPOMTEABCTBA IIOCAE PACIIap
CCCP.

X. Aunn u A. Crenal CUMTAIOT, 4TO HPO6AeMbI
C YCTAaHOBAEHHEM AEMOKPATHYECKOTO PEXHMA CBSI-
3aHbI ¢ peHOMEeHOM cAabocTu rocyaapcrBa: «Her
rOCYAAPCTBR, HeT AeMoKpaTun> [2]. B caabpixrocy-
AQPCTBAX CYILIeCTBEHHBIM 00Pa30M OrpaHIYeHbI BO3-
MOXHOCTH T'OCYAQPCTBa II0 IPUMEHEHUI0 CHAOBBIX
MeToAOB TipunykaAeHus (administrative capacity),
[IOTOMY YTO KOHKYPEHTbI FOCYAQPCTBA HAPYILIAIOT
rOCYAQPCTBEHHYIO MOHOIIOAMIO Ha IIPUMEHEHHUE Ae-
ruruMHOro Hacuaust Kpome Toro, caabsie rocypap-
cTBa He obecreunBaroT BepxoBeHcTBo npasa (Rule
of Law). BMecTo 3TOT0 B HeOnaTpuMOHHAABHOM 06-
I[eCTBE [IPABO CAYKHUT MHCTPYMEHTOM HU3BA€YEHIs
PEHTBI U yCTpaHeHHs KOHKypeHTOB. Bmecro ynpas-
A€HUSI Ha OCHOBe IIPaBa OCYIIECTBASIETCS yIIpaBAe-
uue npu nomomu ripasa (Rule by Law) [3].

B mocTcoBeTCKHX rocyAapcTBax Ha IPOTSDKe-
HHU HOBeHIIIel ICTOPUH, TOCAe OOpeTeHNUs He3aBH-
CHMOCTH TIPOUCXOAMT “3axBar rocyaapcrsa’ (state
capture) cO CTOPOHBI HCKaTeAeil PeHTBHI BHYTpPH
FOCYAAPCTBEHHOTO aIlapaTa H CO CTOPOHbI CBsI3a-
HbIX C HUM BAUSITEABHBIX [IPEACTAaBUTEAEH KPYIIHO-
ro Kamuraaa. B mporecce ynpaBaeHust cTpaHoi oHU
CTPEMSITCS K IIPUBATH3ALIUY IIPUOBIAEIH U K IIePeKAa-
ABIBAaHHIO U3AEpIKeK Ha o6OimecTBo. TakuM obpasom,

PEHTOOPHEHTUPOBAHHBIE AKTOPHI LIEACHAIIPABACHHO
CO3AQIOT M TIOAAEPXKUBAIOT COLJUAABHO HEd P PeKTHB-
HbIe IIPaBUAA UTPbL. [TOCKOABKY CPOK KX IIOAHOMO-
YHIT OrPaHUYEH YCAOBUSIMU JKECTKON KOHKYPEHIIUH
C APYTHMH IIpeTeHACHTAMH Ha 3aXBaT FOCYAAPCTBa,
a TaKOKe MHCTUTYIIMOHAABHBIMU PaMKaMi GOPMaAb-
HOP U30MPaTeAbHON MOAEAH, OHU BBIOHPAIOT CTpPa-
TErnI0 “KOYeBBIX , a He ‘CTAIJHOHAPHBIX OAHAUTOB”
(B Tepmunax Mankypa Oacona). B pesyabrare me-
XaHU3MBI ‘TIAOXOTO YIIPaBACHHUS BOCIIPOU3BOASITCS
BO BpeMeHa Pa3HbIX PYKOBOAUTEAEH, U ITOIIBITKH eT0
IIPEOAOAEHHSI HATAAKUBAIOTCSI HA CHABHOE COIIPO-
THUBACHHE.

PeaAbHOI 11€ABIO IOAUTHYECKHX PEXUMOB U UX
9AUT HA MOCTCOBETCKOM IPOCTPAHCTBE SIBASIETCSI
obecreyeHe KOHCEPBALIUK PE3yABTATOB HHAYCTPH-
aAbHO-MHPpACTPYKTypHOM npuBaTusanuu 1990-x
TOAOB U pacIpepeAeHre COOCTBEHHOCTH, YCTaHOB-
AeHHOTO eil. TaioKe IIOCTCOBETCKYE PEXUMBI IIPU-
3BaHHBI O0eCIeYnTh OCHOBHBIM OeHedurmapam
BO3MOXKHOCTb IIPOAATh AKTUBBI 32 PEAABHYIO PBI-
HOYHYI0 CTOMMOCTD MEXXAYHAPOAHBIM KOPIIOPALIHSIM
M AeTAAM30BaTh [TOAyYeHHBIE CPEACTBA 32 TPAHHULIeH,
B CTpaHax 3amaaa.

HeopHokpaTHO 3By4aAu OOBUHEHHS B CTOPOHY
3aIaAHBIX KOHCYABTAHTOB IIOCTCOBETCKUX PedopM,
KOTOPBIM B BHHY CTaBUAM TPeOOBAHIS PAAKAABHO-
r0 OTKa3a OT TOCYAAPCTBEHHOIO PeryAMpOBAHMSL
Ho curyanus 6piaa IPOTHBOIIOAOXKHOM — OHHU
TpeboBaau 6oree pyHAAMEHTAABHON MHCTUTYLINO-
HAABHOI 6a3bl, 4eM Ta, Ha OCHOBE KOTOPOII OCyIIeCT-
BASIAUCH pePOPMBI, TO eCTb 0becreyeHre HOPMAAbD-
HOM paboThl TAKUX S9KOHOMHYECKUX MHCTUTYTOB,
Kak 6aHKHU, GUP>KH, HAAOTOBBIE CAY>KOBI, IeHOBbIE,
KPEAUTHBIE, BEKCEABHOE MEXAHU3MBI H T. A., & TAKOKe
obecrieveHns YETKON paboOThI MPaBOBOK 6a3bl [6].
OTH ycAOBHUS OBIAM HEOOXOAUMBI IMEHHO AASI 3aLI{H-
THI OOL[ECTBA OT ONMIIOPTYHUCTHIECKOTO IOBEAEHHS
HOBBIX PYKOBOAUTEAEN F 9KOHOMUYECKOM JAUTHL.

Bb1A0 651 HEBEPHO OOBSICHATH BCe M3MEHEHUS
HCKAIOYUTEABHO BOAEH ITOAUTHYECKUX IAUT. [Ipu-
HSITO CYUTATh, YTO HOBAS SAUTA OIIMPAAACH HA AU-
OepaAbHbIE OCHOBAHISI U CTPEMUAACH BOIIAOTHTb
UX B IIOAMUTHYECKYIO peaabHOCT. HO KOppekTHEe
U IjeAecooOpa3Hee OBIAO OBl OXapaKTePU30BATD IAH-
ThI IIOCTCOBETCKUX TOCYAQPCTB He C MO3ULIUH HAEO-
AOTHYECKUX YOEXKAEHHI, a IT0 OL}eHKe UX PEAABHBIX
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VHTEpeCOB, MAM, TO4YHee, ux mpedepeHuui [7].
ITOAHOCTBIO O4EBUAHO, YTO OHU CTPEMHAHCH K COO-
CTBEHHOMY O0OOTallleHHI0 1 MAaKCUMHU3AIUU CBOeM
IPUOBIALL

TocyaapcTBeHHbIE CTPYKTYPHI SIBASIFOTCSL HICTO-
PHUYECKH CAYYAFHBIMU HHCTUTYLOHAABHBIMU KOH-
crpykuusiMu.  MIHCTUTYIIMOHAABHASL CTPYKTypa
KOMMYHUCTHYECKOTO TOCYAAPCTBa OblAa HAOOpPOM
KPYIIHBIX MOLIHBIX AAMUHUCTPATUBHBIX CTPYKTY],
HO OHU He MOTYT OBITb A€TKO IepeHaIpaBA€HbBI
Ha HOBBIe 3aAa4u. I pOMO3AKasi COBeTCKasl IMOAM-
neiickas MamuHa (MUAHMIMS, TIPOKYPATYpPa, CYAB,
BOEHM3MPOBaHHas GUCKAAbHAS CAYK6a), U3-3a CBO-
el ”HePLIMOHHOCTH, He MOXXeT AeTKO, IIOCAe TIepe-
CTPOJIKH, IPEBPATUTHCS B MHCTUTYT 3ALIUTHI IIPAB
COOCTBEHHOCTH U KOHTPOASI Hap COOAIOAEHHEM
IPaBUA KOHKyPeHIIU Ha CBOOOAHOM phiHKe. F3me-
HeHHe OOLIeCTBEHHOIO CTPOsI He MOXKeT rapaHTH-
POBaTh, YTO COBETCKAsI CIIOCOOHOCTD IPEAOCTABUTD
OIIpeAeAEHHDbII YPOBEHb HAAr0COCTOSHHUS KAXKAOMY
COBETCKOMY I'PaXKAQHHHY OBICTPO U A€TKO IIpeBpa-
THTCS B CIIOCOOHOCTh HOBOCO3AAHHBIX TOCYAAPCTB
OTBeYaTh Ha BbI30BBI [IOCTKOMMYHHUCTHUYECKOM 9KO-
HOMUKH H 00I1[eCTBEHHOTO Pa3BUTHL.

AASL aAeKBaTHOTO UCCAEAOBAHHSI IIPOLIECCOB I'O-
CYAQpPCTBEHHOT'O CTPOUTEAbCTBA HA TIOCTCOBETCKOM
IPOCTPAHCTBE HEOOXOAMM IOAXOA, KOTOPBII MAKCH-
MAABHO YYHMTHIBAET KOHTEKCT, 0COOEHHOCTHU CPEADL
OH AOAXKEH Y4ETKO 0O03HAYUTH cenuQpuKy IOCT-
KOMMYHH3Ma H OAHOBPEMEHHO BITHCATbh ITH IIpe-
BpaIlleH!Us B ITHPOKYIO UCTOPUKO-CPABHUTEABHYIO
nepcnektusy [7]. Bmecro atoro mocrcoBeTckuit
AUCKYPC MMOAUTHYECKUX TPaHCPOpManuit copMmu-
POBAACS Ha ABYyX OCHOBHBIX IIPUHIIUIIAX — OTKa3
OT MApPKCU3Ma-AeHUHU3MA U KyPC Ha CTPOUTEABCTBO
HOBOI OCHOBOIIOAATaIoOIel TEOPUH Ha OCHOBE IIep-
BOY IOMABIINFICS TEOPUH U3 KPYTa 3aIIaAHOM [TOAH-
TH4YeCKOM Hayku. Bcé aTo aHTHCOBeTCKOE TOANTH-
4ecKoe TeOpeTU3UPOBaHHe IIPOCTO IPOBO3TAAIIAAO
OTCTAAOCTb U IOPOYHOCTD TOCTCOBETCKOM AeHCTBH-
TEABHOCTH, HO He IIPEAAAraA0 HUKAKOM IIO3UTUBHOM
MOBeCTKU. B mocaepHME TOABI MOSIBUAOCH APYTOe
HaIpaBAeHUe, KOTOPOe SIBASIETCS IIOAHOM ITPOTHUBO-
IIOAO>KHOCTBIO BBIIIEOIICAHHOMY — OHO OCHOBAHO
Ha HMAee COBEepIIEHCTBA POCCUICKOTO U OPHEHTH-
poBanHoro Ha Poccuro mytu pazsurus. Peub uaér
06 usbpannoctu Poccuy, eé 6e3ycAoBHOIT IIpaBoTe

U MECCHAHCTBe. JDTO PaCKAABIBAET IIOCTCOBETCKOE
IIPOCTPAHCTBO Ha ABE BPAXAEOHBIE APYT APYTY
MOAEAH, ¥ IIOAUTHYECKUI ACKYPC IPeBPAIAeTCs
B [TAOIIAAKY OTCTAUBAHMS TOM HAU HHOM IIO3HIHH,
9TO TAKKe AGAAET ero HeIIPOAYKTUBHBIM. B mocTco-
BETCKUX OOILIeCTBaX pasBOPAYMBAETCS HACTOSIIAS
6oppba BOKPYT BOIIPOCA, Ubell Ieprdpepreit AOAKHO
cTarb 06LeCTBO, BMECTO TOTO, YTOOBI HCKATH IIyTH
K LIeHTPY MHUP-CHCTEMbI HAH, II0 KpailHel Mepe, I10-
Aynepudepun. A B 9TO BpeMsl pa3pyLIalOTCs OCTaT-
KU FOCYAQPCTBEHHBIX HHCTUTYTOB, HHBEPCHOHHBIM
CII0COOOM ABUTAsICh B HAIIPABACHUU CTAHOBAEHUS
¥ BOCIIPOU3BOACTBA HEOIIATPIMOHHUAABHBIX CTPYK-
TYp 00IecTBA ¥ IOAUTHIECKOTO KOHTPOASL.

TocypapcrBoo6pasyromumu  (statelike) cBoii-
CTBaMH, COTAACHO ¢ popmyaamu M. Bebepa u Y. Tua-
AM, IBASIFOTCSL:

1. HaAMYMe AAMHUHHCTPATUBHOIO U IIPABOBOIO
IIOPSIAKA, KOTOPBII U3MEHSIETCSI M OCYILIeCTBASIETCS
Ha OCHOBE 3aKOHOB;

2. IpeTeH3MH HA IPUHYAUTEABHYIO BAACTb
He TOABKO HaA CBOMMU IPOXAAHAMI, HO M HaA Aeli-
CTBUSIMH, KOTOPbIE UMEIOT MECTO Ha IIOAKOHTPOAB-
HOM FOCYAQPCTBY TEPPUTOPHULL;

3. mpaBO Ha IpPUMEHEHMEe AeTMTUMHOIO HaCH-
AMS;

4. TIpUHYAUTEABHAS FOPUCAUKLIUS U OeCIipephIB-
Hasl OpTraHM3aLIUs;

S. 060c06AEHHOCTD OT APYTHX OpraHM3aIiHii,
KOTOPBIIL ACFICTBYIOT Ha TEPPUTOPHUU TOCYAAPCTBEH-
HOTO 00pa3oBaHus;

6. HE3aBUCUMOCTb;

7. $opMaAbHAsI COTAACOBAaHHOCTb FOCYAQPCTBEH-
HBIX II0APA3AEAEHHI MEXAY COOOIL.

ITpu OTCYyTCTBUM ITepeYrCAEHHbIX CBOFICTB, IIpa-
BUTEABCTBO, AQKe M30paHHOe AEMOKpPaTHYeCKHM
Iy TéM, He B COCTOSIHUM 9 PEKTUBHO OCYIeCTBASITD
CBOU IIPETEH3HU Ha MOHOIIOAUIO AETHTHMHOIO HC-
IIOAB30BAHISI HACHAUS, OCYLIECTBASTb HAAOTOO0AO-
JKEHUE U II0AAEPXKIBATH CYAOIIPOU3BOACTBO. OTCyT-
CTBHE OPraHU3ALUK CO CBOMCTBAMU COBPEMEHHOIO
TOCYAQpPCTBA MCKAIOYAIOT BO3MOXXHOCTb AeMOKpa-
THYECKOTO YIIPABACHUS TOCYAAPCTBOM, XOTS He HC-
KAIOYAIOT CYLIeCTBOBAHUS 30H CErMEHTHPOBAHHOMN
noautryeckoit Baactu [ 2 ]. To ecTb AeMOKpaTHs Tpe-
OyeT rocyAapCTBEHHOTO CTaTyca, FOCYAAPCTBEHHBIX
HHCTHTYTOB eé BomaoueHus. FIMeHHO KpuTHdIeckoe
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OTCYTCTBUE AQHHBIX MHCTUTYTOB (MAM aKTyaAbHOE
HaAMYFe IPOOAEMbI HHCTHTYLIMOHAABHOIO KauyeCTBa
STUX CTPYKTYP) CO3ARIOT TIOCTCOBETCKOE TOCYAAp-
CTBO KaK peHOMEH.

MuBepcroHHas crenuduia roCyAQpCTBEHHOTO
CTPOHTEABCTBA HA IIOCTCOBETCKOM IIPOCTPAHCTBE
XapaKTepHU3yeTCsl [IAOXUM HHCTUTYL[IOHAABHBIM Ka-
9eCTBOM I'OCYAQPCTBA, YTO SIBASIETCSI CACACTBEIEM pa3-
FOCYAQPCTBACHUSI AU “YTIPOII€HUS TOCYAAPCTBA —
6opbba 3a 3 peKTUBHOE TOCYAAPCTBO IIOAMEHSIOTCSE
60pBOOII C FOCYAAPCTBEHHOM OTEHIHEl, AeeCrocob-
HOCTBIO rOCyAapCTBa. TakuM 00pasoM, yIpoleHre
FOCYAQPCTBa SIBASIETCS AEHCTHUTYLIMOHAAU3ALEN
COLIMAABHOTO YIIPABAEHMSI U MHCTHUTYLIMOHAABHOM
ABTOHOMHU3ALUeN PeXXUMa PYYHOTO YIPaBACHUS
(ApxuM MpOSBACHMEM TAKHMX TEHAEHIUI SBASIOTCS
HepOpMaAbHbIE HHCTHUTYIJOHAABHBIE KOMIIAEKCHI:
“BepTHKAAb BAACTH , “TeAeOHHOE IPABO’, IEPCOHA-
AM3ays BAACTH). [[POMCXOAUT ACHHCTUTYIIMOHAAH-
3aIUs IOAMTHYECKOM CUCTEMBI, TO €CTh BMECTO MH-
CTUTYIJMOHAABHOM AUPPepeHITHaIIII HabAropaeTcs
o6paTth71 npolecc, pUHAAOM KOTOPOTO SBASETCS
obecrieHrBaHKe KauecTBa M aBTOHOMHOTI'O COCTOSIHUSA
Iy OAMYHBIX MHCTUTYTOB. BeaeacTBre pasrocypapcer-
BAEHHSI KOMMYHHCTHIECKOTO F'OCYAAPCTBEHHO-TIOAU-
TUYEeCKOIO KOMIIAEKCA FOCYAAPCTBO-TIAPTES, BMECTO
$OpMHUPOBAHIUS HHCTUTYLIHOHAABHON APXUTEKTYPBIL
“OrpaHMYeHHOIO TOCYAAPCTBA  MPOH3O0LIAO YCTAHOB-
A€H¥e HeONaTPUMOHHUAABHOTO TOCYAQPCTBEHHO-TIO-
AUTHYECKOTO MOPSIAKA, HEOTEMAEMbIMU UHCTUTY-
IIMOHAABHBIMH OCOOEHHOCTSIMU KOTOPOTO SIBASIFOTCSI
KAMEHTEAM3M U [IATPOHAXKHBIE OTHOLIEHHUS], [1ePCO-
HAAM3ALMS BAACTH, KOTOPbIE 3aKPEIASIIOT B [IOAUTH-
9eCKOM CUCTEMe [IPABUTEABCTBEHHDIN PaBOPUTUIM,
U30HpaTeAbHOE [IPABOIIPUMEHEHIUE, CBOEBOAME M-
HOBHUKOB, HE[IOTU3M U TOCYAQPCTBEHHO-IIOAUTHYE-
ckyto koppymumio [ 10, C. 6-9].

W3yueHue orpeAeAEHHBIX HHCTUTYLIHOHAABHO-
IIOAUTHYECKHX ACIIEKTOB II0CTCOBETCKUX FOCYAAPCTB

BBIABUIAET PSIA BHI30OBOB AASI IIOAMTHYECKUX HAYK,
KOTOpbIe PACIIUPSIOT FOPU3OHTBI UCCAEAOBAHUIL:
HCCAEAOBAHISI HOBBIX IIAPTUIHBIX CHCTeM, Gpopma
IIOAUTHYECKOTO YCTPOMCTBA U MHOTO€ Apyroe. Yro
KacaeTcs aHAAM3a IIOAUTHYECKHX PEeXXUMOB, TO 00-
LleIIPU3HAHHbBIE MOAEAU AEMOKPATHU3aIIUH OKa3bIBa-
IOTCSI HeTOAHBIMU U HedpdpekTruBHbIMU. [TocTCcoBeT-
CKHUe PeaAUH IIOAYYAIOT MAPKePBI BpOAE “THOPUAHBII
pexum’, ‘AeAeraTHBHAsI AEMOKPATHS , ‘A€MOKPATHUS
C IPUAAraTeAbHbIMU ) HO CyThb OCTAeTCs B TOM, 4TO
OO LIeTPHHSTBIE IIPEACTABACHUS O AMOKPATH3AIIUH
MaAO YeM MOTyT momMousb [9, SS].

HTaxk, mocTcoBeTCKOe FoCyAApCTBO — 3TO PpeHo-
MeH HOBOTO MHpa, KOTOPbIl BOIIAOIIAeT cOOOI UH-
BEPCUOHHBII ITyTh K IIOAUTUYECKON MOAEPHU3ALINHY,
AubepaAu3aliy 1 AEMOKPATU3AL[HU IIOCTKOMMYHH-
cTIdecKoro obmecrsa. CpeAr CyIHOCTHBIX XapaKTe-
PHCTHK TaKOTO FOCYAAPCTBA — 3aCHANE HepOPMaAb-
HbIX HHCTUTYTOB, KOTOpBIe MPSIYTCs 32 PpacapaMu
$OpPMAABHBIX, HO HEAEeCIIOCOOHBIX HMHCTUTYTOB;
BCECHAbHbIE U Oe3HaKa3aHHbIE [IOAUTUYECKHE JAUTHI,
KOTOpbIe CTPeMSTCS HCKAIOUHTEABHO K caMoobora-
II[eHHIO0, TOTAAbHASI KOPPYMIIMPOBAHHOCTD TOCYAAP-
CTBEHHO! BAACTH; aHTUAEMOKPATHIECKHIT XapaKTep
IIOAUTHYECKOTO peXuMa, OecrpaBue TpaXkAaH, OT-
CTpaHeHHe O0IIecTBa OT MPUHATHUS IIOAUTHYECKUX
pelIeHNIl; YTHAM3ALHSI COBETCKOTO HACACAUS U PeH-
TO-CBIpbeBOI THIT 9KOHOMUKH. [TocTcoBeTcKoe ro-
CYAQPCTBO — 3TO YAMBHTEABHBII CIIAQB COBETCKOM
(BMecTe ¢ AOCOBETCKOM TPaAMIIOHHO-aBTOPUTAPHOI
MOAEABIO, HaT[pUMep, TOCTCOBeTCKuUe cTpans FOxxHo-
ro Kaskasa u LlenTpaabHoit A3uu) 1 AuGepasbHO-3a-
IIAAHO IOAMTHYECKOI MOAEAH, B KOTOPOM 3aIlaAHbIe
00116 CTBEHHO-TIOAUTHYECKYe HHCTUTYTHI BHICTYIIAIOT
anu(peHOMEHOM H CYIIeCTBYIOT IIPEeUMyIeCTBEHHO
AASL O0IIelt AeTUTHMALIUH, B TO BpeMsI KaK TPAAULIH-
OHHbIe OOIIeCTBeHHbIE NHCTHTYTBI IPEACTABASIOT
CO0O¥ CYIJHOCTHBIN KapKaC FOCYAAPCTBA, PEXXIMOB
BAACTHU 1 TIOAUTHYECKOTO ACHCTBHSL.
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Abstrakt: In diesem Artikel werden verschiedene 6konomische Imperialismustheorien des 20.

Jahrhunderts aufgezeigt. Die Betrachtung der einzelnen Imperialismustheorien zeigt, dass sich keine

umfassende Theorie bilden ldsst, da eine Interpretation des Imperialismus immer vom zeitgeschicht-

lichen Umfeld und der Intention ihres Verfassers abhingig ist.

Stichworter:: konomische Imperialismustheorien, 20. Jahrhundert, Europa, politisches Denken.

Karl Marx

Auch, wenn Karl Marx selbst keine Imperialis-
mustheorie entwickelt hat, so legte er mit seiner
Lehre doch den Grundstein fiir die weiterfithrenden
Theorien von Hilferding, Lenin und Rosa Luxem-
burg, auf die an anderer Stelle genauer eingegangen
werden wird. Bis heute gilt Marx” Werk in weiten
Kreisen als Basis fiir die Erklirung von Imperialis-
mus, sozialer Revolution und internationalem Krieg.
Marx sieht die Weltgeschichte als die Geschichte des
Klassenkampfes zwischen der herrschenden Klas-
se und deren Gegnern, aus dem heraus neue wirt-
schaftliche, politische und soziale Systeme entste-
hen [1]. Politische Systeme werden von der Klasse
kontrolliert, die auch die Wirtschaft beherrscht. Vor
der Entstehung des Kapitalismus war Landbesitz die
Grundlage fiir Macht. Mit der industriellen Revolu-
tion wurden die herrschenden Landbesitzer von der
neuen Klasse der Bourgeoisie aus ihrer Hegemoni-
alstellung verdringt. Die Bourgeoisie konzentrierte
Arbeitskrifte in den Stiadten, womit nach Marx
gleichzeitig der Grundstock fiir den Niedergang des
Kapitalismus gelegt wurde, da diese neu entstandene
Arbeiterklasse zwar mit vielen Pflichten, jedoch mit
wenig Rechten ausgestattet wurde.

Die besitzende Klasse der Bourgeoisie produ-
ziert nichts selbstindig sondern lebt von der Ar-
beitskraft der produzierenden Arbeiterklasse und

gibt an diese vom Profit nur soviel ab, wie zum
Existenzerhalt notwendig ist. Marx vertrat die An-
sicht, dass aus diesem Unrechtszustand zwingend
der Klassenkampf zwischen ausbeutender und aus-
gebeuteter Klasse resultiert, dem sich schliefllich der
Sieg der Arbeiterklasse und damit die Diktatur des
Proletariats anschliefit.
John A. Hobson

Der Englinder John A. Hobson legte 1902 als er-
ster eine umfassende 6konomische Imperialismus-
theorie vor. Seiner Meinung nach entstand der mo-
derne Imperialismus primir aus der Fehlverteilung
des Sozialproduktes innerhalb des kapitalistischen
Staates. Nichtwirtschaftlichen (politischen, milita-
rischen, psychologischen und religiosen) Faktoren
wies er in Bezug auf die imperialistische Expansion
der Industrieldnder eine untergeordnete Rolle zu.

Die Fehlverteilung des Sozialproduktes fiihrte
Hobson zur Unterkonsumtionstheorie [2]: Be-
dingt durch zu niedrige Arbeitslohne sei die Be-
volkerungsmehrheit nicht in der Lage, die Wirt-
schaftsprodukte ihres Landes in vollem Ausmaf}
zu verbrauchen, weshalb es zu Uberproduktion
und Kapitaliiberschuss komme. Dieser Uber-
schuss, der sich in den Handen einer zahlenmifig
geringen Schicht an Kapitaleignern befinde, wiirde
der Gesellschaft durch Kapitalexport entzogen. Im
Zuge der verstirkten Bemiihungen im Auflenhan-
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del komme es zur Mitwanderung von Hindlern,
Ingenieuren, Mechanikern, Unternehmern und
Managern, die sich in neu erschlossenen Territo-
rien niederlieflen. Aufgrund von Konflikten mit der
eingeborenen Bevolkerung forderten sie von ihren
Heimatnationen Unterstiitzung in Form von mili-
tarischer Intervention.

Hobson versucht anhand von Statistiken nach-
zuweisen, dass der daraus resultierende Einsatz
militarischer Mittel zwar seinerseits bestimmte
Wirtschaftszweige wie die Textil-, Werkzeug- oder
Schiffbauindustrie ebenso fordere wie das Bank-
wesen; da beide sich jedoch in der Hand weniger
Privatunternehmer befinden, entstinden dem Staat
ganz erhebliche Kosten, die in keinem Verhiltnis
zum Gewinn fiir das Gemeinwesen stiinden.

yImperialismus ist das Bestreben der grofien In-
dustriekapitine, den Kanal fiir das Abflieffen ihres
tberschiissigen Reichtums dadurch zu verbreitern,
dass sie fiir Waren und Kapitalien, die sie zu Hause
nicht absetzen oder anlegen konnen, Markte und
Anlagemoglichkeiten im Ausland suchen® [2]. Die-
se Einschitzung machte Hobson jedoch nicht zum
Antikapitalisten, er glaubte vielmehr, der Imperialis-
mus konne innerhalb des Kapitalismus unterbunden
werden [2]. Durch eine gerechtere Verteilung des
erwirtschafteten Profites im Inland miisse der Kon-
sum an die Produktion angeglichen werden, um der
Wirtschaft die Grundlage ihres Expansionsbestre-
bens zu entziehen.

Im Gegensatz zu Lenin sah Hobson in der au-
Benwirtschaftlichen Expansion der Industriestaaten
keineswegs den Grund fiir internationale Kriege.
Jede Form von Krieg schade einem Staat bzw. ei-
ner Gesellschaft. Einzig die Kapitalanleger, die die
breite Masse fiir die Durchsetzung ihrer Interessen
benutzten, profitierten aus militirischen Ausei-
nandersetzungen. Hobsons Imperialismustheorie
bildete die Basis sowohl fiir nationalokonomische
(Schumpeter, Keynes) als auch fiir marxistisch —
leninistische Verdffentlichungen der Nachzeit (Le-
nin, Luxemburg). Kritisch betrachtet lisst sie sich
jedoch nicht mehr aufrechterhalten, da ,die von
Hobson behauptete direkte Korrelation zwischen
Kapitalexport und Kolonialerwerb statistisch nicht
haltbar ist (...)“ [3]. Des weiteren vernachlissigte
Hobson nichtwirtschaftliche Faktoren des Imperia-

lismus. Er fiigte seiner Theorie zwar eine sozialpsy-
chologische Komponente bei, doch fehlt in seiner
Beurteilung der machtpolitische Aspekt ebenso wie
die Diskussion um eine mogliche Absorbtionsfunk-
tion des Imperialismus in Bezug auf innenpolitische
Konflikte.
Rudolf Hilferding

Rudolf Hilferding veroffentlichte 1910 als erster
eine umfassende marxistische Imperialismustheo-
rie. Er verstand den Imperialismus im Gegensatz
zu Schumpeter als ,zwangslaufiges Produkt des Ka-
pitalismus auf einer hoheren, nicht mehr freihiand-
lerischen Entwicklungsstufe [2]. Auf dieser Stufe
liege die Kontrolle iiber den Staat in den Hinden des
Bankenwesens, das Hilferding als ,Finanzkapital
bezeichnete. Dieses Finanzkapital benétige einen
politisch wie 6konomisch michtigen Staat, der ei-
nerseits den Erhalt seiner Machtstellung garantiere,
andererseits immer neue Gebiete fiir neue Investi-
tionsmoglichkeiten erschliefle. Nach Hilferding er-
wichst aus der zunichst freiwilligen Vergroflerung
des Machtbereiches des Finanzkapitals spiter eine
wirtschaftliche Notwendigkeit, um nicht den Expan-
sionsversuchen anderer Nationen zu unterliegen.
Die imperialistische Expansion des Finanzkapitals
beschleunige die Ausdehnung des Kapitalismus [4].
Es komme zwangsldufig zu Interessenkonflikten
miteinander konkurrierender Wirtschaftsnationen,
auflerdem wiirde iiberall der innenpolitische Herr-
schaftsanspruch des Finanzkapitals bezweifelt.
Hier sah Hilferding den Punkt, an dem der mono-
polistische Kapitalismus vom Sozialismus abgelost
werde: ,In dem gewaltigen Zusammenprall der
feindlichen Interessen schligt schliefllich die Dik-
tatur der Kapitalmagnaten um in die Diktatur des
Proletariats®

Rosa Luxemburg

Im Jahre 1913 veroffentlichte Rosa Luxem-
burg die ,Akkumulation des Kapitals®, eine wei-
tere marxistische Imperialismustheorie. Luxem-
burg versteht ihre Abhandlung als Weiterfithrung
der marxistischen Theorie tiber die Entwicklung
des Kapitalismus. Dabei versucht sie den Umstand
zu klaren, warum der von Karl Marx vorhergesagte
Ubergang des Kapitalismus zum Sozialismus noch
nicht stattgefunden habe. Ihrer Meinung nach ist, im
Gegensatz zur marx' schen Darstellung, die , Akku-
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mulation des Kapitals® also die Entwicklung zum
monopolistischen Kapitalismus, abhingig von dem
Bestehen vorkapitalistischer Gesellschaftsformen.
Sie sucht die Ursachen fiir den Zusammenbruch des
Kapitalismus also nicht in immanenten Faktoren
sondern in der Abhingigkeit des Kapitals von den
tibrigen auf der Welt existierenden Herrschaftsstruk-
turen zu erklaren.

Der Ubergang zum Sozialismus sei erst moglich,
dann jedoch auch zwingend, wenn das Kapital durch
das Nichtmehrvorhandensein vorkapitalistischer
Gesellschaftsstrukturen an seiner Expansion gehin-
dert wiirde. Fiir Luxemburg spielt der Imperialismus
dabei eine wichtige Rolle. Sie versteht ihn als Stufe
des Kapitalismus, denselben einerseits vorantrei-
bend, andererseits letztlich zerstorend. Der immer
stirker werdende imperialistische Konkurrenz-
kampf der kapitalistischen Nationen um die Ver-
teilung noch nicht kolonialisierter Gebiete fithre
gleichzeitig zum Zusammenbruch des Kapitalismus
als solchem.

»Je energischer das Kapital den Militarismus
gebraucht, um die Produktionsmittel und Arbeits-
krafte nichtkapitalistischer Linder und Gesell-
schaften durch die Welt- und Kolonialpolitik sich
selbst zu assimilieren, um so energischer arbeitet
derselbe Militarismus daheim in den kapitalisti-
schen Lindern dahin, den nichtkapitalistischen
Schichten dieser Lander, d.h., den Vertretern der
einfachen Warenproduktion sowie der Arbeiter-
klasse fortschreitend die Kaufkraft zu entziehen,
d.h. die ersteren immer mehr der Produktivkraft
zu berauben, die letzteren in ihrer Lebenshaltung
herabzudriicken (...)“ [4].

Fir Luxemburg ist der Begriff des Militarismus
gleichbedeutend mit Imperialismus. Es fillt auf,
dass sie die Ursachen fiir den Zusammenbruch des
Kapitalismus sowohl in der innen- wie auch in der
auflenpolitischen Anwendung imperialistischer
Herrschaftsmittel sieht. Die Zerstérung der vorkapi-
talistischen Gesellschaftsstrukturen miisse zwangs-
laufig zum innenpolitischen Aufruhr und damit zur
Ablésung des Kapitalismus durch den Sozialismus
fihren.

Wiladimir I. Lenin

Lenin entwickelte, basierend auf Hobsons Ar-
beit, die fiihrende marxistische Theorie tiber in-

ternationale Beziehungen innerhalb eines interna-
tionalen Systems. Er wusste, dass es Imperialismus
schon gegeben hatte, bevor der Kapitalismus seine
hochste Stufe erreicht hatte, jedoch hatte er kein In-
teresse daran, Imperialismus in seiner Gesamtheit
zu erklaren; er beschriankte sich auf dessen Aus-
wirkungen auf soziookonomische Systeme, hier
besonders auf den Kapitalismus. Fiir Lenin stellte
der Imperialismus ,das monopolistische Stadium
des Kapitalismus® dar, in dem eine kleine Grup-
pe von Kartellen in der Industrie und im Bankwe-
sen die Herrschaft ibernommen hat und die Welt
unter den einflussreichen kapitalistischen Nationen
aufgeteilt worden ist. Lenin zeigt fiinf Kennzeichen
des Imperialismus auf [5]:

,»1. Konzentration der Produktion und des Kapi-
tals, die eine so hohe Entwicklungsstufe erreicht hat,
dass sie Monopole schafft, die im Wirtschaftsleben
die entscheidende Rolle spielen.

2. Verschmelzung des Bankkapitals mit dem In-
dustriekapital und Entstehung einer Finanzoligar-
chie auf der Basis dieses ,Finanzkapitals’

3. Der Kapitalexport, im Unterschied zum Wa-
renexport, gewinnt besonders wichtige Bedeutung.

4. Es bilden sich internationale monopolistische
Kapitalistenverbande, die die Welt unter sich teilen
und

5. die territoriale Aufteilung der Erde unter die
kapitalistischen Grofimachte ist beendet.”

Der Kapitalexport sei notwendig, da im Inland
nur noch geringe Gewinne zu erzielen seien. Jedoch
resultierten die Profite, die aus dem Kapitalexport
erwiichsen, aus der wirtschaftlichen Ausbeutung
fremder Volker. Lenin stellt fest, dass mit dem Grad
der Entwicklung des Kapitalismus auch die Nachfra-
ge nach Rohstoffen und neuen Absatzmarkten, also
nach Kolonien, steige. Die Kontrolle tiber tibersee-
ische Besitzungen garantiere beides, dazu komme
noch die Méglichkeit der Beschaffung billiger Ar-
beitskrifte. Dabei locke die besitzende Schicht die
Arbeiter innerhalb ihrer eigenen Gesellschaft mit
wirtschaftlichen Versprechen wie Erhéhung des
Lebensstandards etc., um eine Front gegen obenge—
nannte Fremdarbeiter aus den Kolonien zu bilden
und sie auf diese Weise von den scheinbaren Vor-
teilen des Imperialismus auch fiir thre Schicht zu
tiberzeugen.

32



Okonomische Imperialismustheorien des 20. Jahrhunderts

Seit der These, dass der Kapitalismus die Wur-
zel des Imperialismus sei, ist der Kapitalismus fiir
Lenin genau wie fiir andere Vertreter der marxis-
tischen Theorie auch der entscheidende Ausloser
fir internationale Kriege. Er begriindet dies mit
der Abhingigkeit kapitalistischer Wirtschaftssy-
steme von Kolonialgebieten. Weil die Welt jedoch
unter den kapitalistischen Nationen aufgeteilt sei,
bliebe dem Expansionswilligen als einziges Mittel
zur Anderung des Status Quo der Krieg. Deshalb
sei die Zerstérung der kapitalistischen Staaten die
Grundvoraussetzung fiir die Beseitigung internati-
onaler Konflikte.

Die leninistische Imperialismustheorie hat bis
heute, abgesehen von einigen geringfiigigen Ande-
rungen, zu denen sich kommunistische Fiithrer auf-
grund internationaler strategischer Entwicklungen
gezwungen sahen, Bestand. Ihre Anwendung berei-
tet Dougherty jedoch Schwierigkeiten. Zum einen
wiirden ,zivilisierte“ Lander starker in andere In-
dustrienationen investiert haben als in die Entwick-

lungslinder jener Zeit, zum anderen wire die Kolo-
nisierung von unterentwickelten Landern vor dem 1.
Weltkrieg auch von zivilisatorischen Mafinahmen wie
der Erh6hung des Bildungsgrades, der Errichtung ei-
ner medizinischen Grundversorgungund der Verbes-
serung des technischen und wissenschaftlichen Ent-
wicklungsstandes begleitet. Laut Dougherty wiirde
eine objektive Beurteilung des Imperialismus sowohl
die Vor- als auch die Nachteile aufzeigen, jedoch be-
schrankten sich die Marxisten des 20.Jahrhunderts
auf die Darstellung der Nachteile [6].

Dieser Versuch einer positiven Darstellung
der imperialistischen Bestrebungen der Grofimach-
te kann bei aller Nachsicht nicht geduldet werden.
Dougherty scheint die barbarischen Methoden der
Eroberer, die soviel Unheil iiber die Volker dieser
Erde gebracht haben, vollkommen zu vernachlissi-
gen. Strafexpeditionen in den Kolonien lassen sich
nicht durch die Errichtung einiger Schulen, die die
hervorgehobene Stellung der ,weiflen Rasse” gelehrt
haben, rechtfertigen oder sogar als positiv bewerten.
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Abstract: Legality of the inclusion in the tender documentation requirements for financial
strength rating and for size of the authorized capital of the insurer as a participant of procurement in
accordance with the Federal Law of 18.07.2011 no. 223-FZ “On procurement of goods, works and
services of certain kinds of legal entities” in terms of the current legislation of Russian Federation as
well as law enforcement is discussed. The author presents valid conclusions and recommendations
that will help in the practice of many insurance companies as well as potential insured persons during
signing of insurance contracts as result of competitive procedures.
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NMpaBsoBO aHaNU3 NPaAKTUKUN BKJTIOYEHUSA B KOHKYPCHYIO
AOKYMEHTauuIo TpeOOBaHUM K PENTUHIy Ha,e)XXHOCTU U pa3mepy
YyCTaBHOIO KanuTaJsia CTpaxoBLMKa KaK y4yaCTHMUKA 3aKynKu
B cooTBeTcTBUU ¢ D3 o1 18.07.2011 N 223-D3 «O 3aKkynkax
TOBapoOB, paboT, ycsyr oTaesibHbiMM BUAaMM IOPUANYECKNX JINLL»

AnnoTanms: B craTbe paccMaTpuBaeTCs 3aKOHHOCTb BKAIOUEHHUS B KOHKYPCHYIO AOKYMEHTAITHIO
Tpe6OBaHUIT K PEATHHI'Y HAASKHOCTH U Pa3dMepy YCTaBHOTO KAIIMTAAA CTPAXOBIIUKA KaK YIaCTHUKA
saxynku B coorBercTBHU ¢ O3 o 18.07.2011 N 223-03 «O 3akymkax ToBapoB, paboT, yCAyT OT-
AEABHBIMH BUAAMU IOPHAMYECKUX AHI]> C TOYKU 3PEHHUS AHICTBYIOIEr0 3aKOHOAATeAbCTBa Poccuit-
ckort Oepepariuy, a TaKKe IPABOIMPUMEHUTEABHOM MTPAKTUKe. ABTOPOM AEAAIOTCSI 0OOCHOBAaHHBIE
BBIBOABI U peKOMEHAAIIUH, KOTOPbIe IIOMOT'YT B pab0Te MHOTUX CTPAXOBBIX OPTaHHU3AIIMI, @ TAKOKe
IOTEHIIMAABHBIX CTPaXOBaTeAeH IIPH 3aKAIOUEHUH AOTOBOPOB CTPAXOBAHHS [T0 UTOTaM KOHKYPEHT-
HBIX ITPOIICAYP.

KaroueBbie cAOBa: CTpaxoBaHUe, yCTaBHOM KAITUTaA, peHTHHT HapexxHoCcTH, P3 0T 18.07.2011 N

223-93.
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C Bcrymaenuem B cuay @3 or 18.07.2011 N
223-03 «O 3akymkax TOBapoOB, paboT, YCAYT OT-
ACABHBIMH BHAAMHU IOPUAMYECKUX AUL»> (Aasee
no tekcry ®3 N 223-03) MHOTHE TIPeANpUATHS
U OpraHH3aIMU BBIHY>KAEHBI OBIAY ITepefTH Ha a0-
COAIOTHO HOBBIE AASL HUX CIIOCOOBI 3aKAIOYEHFISI
IPa’XAQHCKO-TIPAaBOBBIX AOTOBOPOB C HUCIIOAB30Ba-
HHeM HeU3BeCTHBIX IIPeKAe KOHKYPEeHTHBIX IIpolie-
Ayp- Y ecan B cpepe rocypapCTBEHHBIX 3aKYTIOK yKe
chopMupOBaAaCh KaKasi-AUOO MPAKTUKA IIPEAAOTO-
BOPHO# paboThI, TO B 0OAACTH IIPUMEHEHMs BbIIle-
YKa3aHHOTO 3aKOHA Ha IIePBBIX TOPaX HAOAIOAAACS
OKHMOTaXK U aOCOAIOTHOE HeIIOHUMAHHe CyTH 3aKOHa
U €TO OCHOBOITOAATAOIIUX IPHHITUIIOB.

C TeyeHHeM BpeMeHH, IIPAKTHKA PACCTABUAA MHO-
roe Ha CBOU MecTa. PBIHOK IIPHBBIK K HEOOXOAUMOCTH
3aKAI0YATh AOTOBOPBHI C cyObexTamu 223-P3 no uro-
raM KOHKYPEHTHBIX ITPOIIEAY P, CO3AAAUCH HOBBIE JACK-
TPOHHbIe MAomaAky. He rckAroueHneM cTaA u cTpa-
XOBOH PBIHOK. B HacTOSIMUIT MOMEHT IPaKTUYECKU
BCe KPYIIHbIE CTPAXOBble PHCKH IOSBASIOTCS HA PhIH-
Ke OT OpPTaHM3aIUH, TOATIAAAIONIUX ITOA ACHCTBHE
paccMaTpuBaeMoro 3akoHa. EcrecTBeHHO Takoe mo-
AOXKEHHE AeA O0SI3bIBAaeT CTPAXOBIIUKOB IPHHUMATD
y4acTHe B KOHKYPEHTHOM IPOLIeAYPe, B OOABIIMHCTBE
CAy4aeB IIPOBOAMMOM B BUAE OTKPBITOTO KOHKYpCa.
OAHaKo MOTEeHIIMAABHBIE CTPAXOBaTeAU OTPAHHIMBA-
0T y4aCTHe B TAKMX KOHKYPCaX PsIAY CTPaXOBII[HKOB,
IPEADBSIBASIS K HUM OIpeAeAeHHbIe TPeOOBaHMU.

ITocaeaHee BpeMsi Bce yalne B KOHKYPCHBIX AOKY-
MEeHTAIIMSX Ha 3aKAI0YeHHEe AOTOBOPOB CTPaXOBAHIA
IPHUCYTCTBYIOT YCTAaHOBAEHHbIE K CTPaXOBIUKAM
TpeOOBaHMsI OTHOCHUTEABHO HAAMYMS Y HHUX OIIpeAe-
A€HHOTO peHTHHIa PeHTHHIOBBIX areHTCTB M pa3Me-
pa ycraBHOTO KanuTaa. [IpeacTaBasiercst Heo6x0-
AUMBIM IIOAPOOHee pacCMOTpPeTh 3aKOHHOCTD TAKUX
Tpe6OBaHMUI1, TOCKOABKY YCTAHOBA€HME He3aKOHHBIX
OrpaHUYEHHI B KOHKYPCHBIX AOKYMEHTAIIHSIX MOXXET
IPUBECTH K TPU3HAHHIO KOHKYPCa HECOCTOSBITUMCS
U COOTBETCTBEHHO K AICOAAQHCY HHTEPECOB Pa3ANY-
HbIX CyO'beKTOB XO35IMICTBEHHOI AeSTEAPHOCTH.

AHaAM3 3aKOHHOCTH TpeOOBaHHI B KOH-
KYPCHOH AOKYMEHTAaIlHH B OTHOLIEHWH HAAMIHS
Y CTPaXOBIIMKA peATHHIA PeATHHIOBBIX aT€HTCTB

Coraacso myskry 2 vactu 1 crarem 3 @3
Ne 223-d3 mpu 3aKyIKe TOBapOB, pabOT, YCAYT 3aKa3-
YUKH PYKOBOACTBYIOTCS CAEAYIOIUMH ITPUHIIUIIAMHU:

« DPaBHonpasue;

« CnpaBeaAHBOCTD;

«  OrcyTcTBHE AUCKPHMHUHALIUE U HEOOOCHO-
BaHHbIX OTPaHUYEHHI KOHKYPEHIIUH IO OTHOIIe-
HUIO K YJaCTHUKAM 3aKYIIKH.

Camo o cebe ycTaHOBA€HHE B KOHKYPCHOM AO-
KyMeHTAIUU TPeOOBaHUI K HAAUYHUIO Y YYACTHUKA
3aKyTIKH TEeKyIIero pedTHHIa HAAeKHOCTH, 110 Ha-
IeMy MHEHHIO, He IPOTHUBOPEYUT AeHCTBYIOLmeMY
3akoHopaTeAbcTBY Poccuiickoi Qepepanuu v MokeT
UMeTb MeCTO, IIPU YCAOBHH, YTO HAAMYHE U (uan)
OTCYTCTBHE y YYaCTHHUKA 3aKYIIKU TaKOrO peHTHHIa
He SBASIeTCS KpUTepHeM NPUHATHS U (uam) oTkAO-
HEHMs 3asIBKM, a BAUSET AWIIb HA KOAUYECTBO Ha-
OpaHHBIX 6AAAOB, 1 COOTBETCTBEHHO, OIPeACACHS
I00eANTeAs 3aKYTIKU. \QHHBII BHIBOA OCHOBBIBAETCS
HA CACAYIOIIEM.

B Poccurickoit Pepepaniuu AASL CTPAXOBBIX KOM-
IIAHUI OTCYTCTBYIOT 3aKOHOAQTeAbHbIE TPeOOBAHI
K 00513aTeAPHOMY IIOAYYEHUIO PeHTHHIa KaKOTO-AH-
60 pedTHHroOBOrO areHTCTBa. IToAyyeHue ykasaH-
HOTO PEMTHHIA OCYIIeCTBASIETCS CTPaXOBUIMKAMU
AOOPOBOABHO 1 Ha AOTOBOPHOI BO3ME3AHO OCHOBe.

OAHMM 13 OCHOBHBIX ITOCTYAQTOB IPAXKAAHCKOTO
npasa B Poccuiickoit Qepepaniuu sSsBASETCS IPUHITHIL
CaMOCTOSITEABHOCTH M AUCIIO3UTUBHOCTH B IIPHO6-
peTeHUH, OCYIIeCTBAEHUH U 3aIfUTe IPAKAAHCKIX
npaB. AaHHbBIA NPUHIUII HallleA CBOe OTPaXKeHHe
B myHKTe 1 craTpu 1 I'paxkpanckoro kopekca PO,
COTAACHO KOTOPOMY rpaxpane (pusnueckue AuIia)
1 JOPUAUYECKIE AU IPUOOPETAIOT 1 OCYIeCTBAS-
IOT CBOM I'PaXKAQHCKHE ITPaBa CBOe BOAeH U B CBOeM
unrepece. OHU CBOOOAHBI B YCTAHOBAGHUU CBOMX
IIpaB 1 00sI3aHHOCTET Ha OCHOBE AOTOBOPA U B OIIpe-
A€AeHHH AIOOBIX He IIPOTUBOPEYAIINX 3aKOHOAATEAD-
CTBY YCAOBHI AOTOBOPA.

I'paxkpaHCKMe IIpaBa MOTYT ObITH OTrpaHHYEHBI
Ha OCHOBAHUH peAepaAbHOTO 3aKOHA U TOABKO B TOM
Mepe, B KaKOi1 9TO HeOOXOAMMO B LI€ASIX 3aIIIUTHI OC-
HOB KOHCTUTYIIMOHHOTO CTPOsl, HDAaBCTBEHHOCTH,
3AOPOBbSI, IPAB 1 3aKOHHBIX HHTEPECOB APYTHX AUII,
obecreyeHs1 060POHbI CTPAHbI U 6€30IIACHOCTH I'0-
CyAapcTBa.

Mcxoas M3 AAHHOTO IPUHIIUIIA IIPaBa, 3aKOHOAQ-
TeAeM B IyHKTe 1 cTarbe 448 I'paskpaHCKOro Kopekca
P® 65100 yCcTaHOBAEHO, UTO B OTKPBITOM ayKIIMOHE
M OTKPBITOM KOHKYPCe MOXeT y4aCTBOBAaTh AI0OOe

37



Section 1. Civil law

AUIIO. B 3aKpBITOM ayKITMOHE U 3aKPBITOM KOHKYpCe
YJaCTBYIOT TOABKO AMIIQ, CIIEJUAABHO ITPHUTAAIIEH-
HbBIE AASI OTOM IIEAU.

ITpuHIMIT CAMOCTOSTEAPHOCTH M AMCIIO3HTHB-
HOCTH B IIPHOOPETEeHNH, OCYIeCTBACHUHU U 3aIIiH-
Te IPAKAAHCKUX IPaB HAXOAMT CBOE OTPAKEHHe
uB O3 N 223-P3. Tak, ycraHaBAnuBasi TpeOOBaHUSL
K YYaCTHHKAM 3aKyTKH B 4acTH S cratbu 3 223-P3,
3aKOHOAATEAEM ITOAYEPKUBAETCS, YTO YIACTHUKOM
3aKYIIKU MOXeT OBITh AI06O€ IOPHAMYECKOE AUIO
MAM HECKOABKO FOPUAUYECKHX AUII, BHICTYIIAIOITHX
Ha CTOPOHE OAHOT'O YYaCTHHKA 3aKyTIKH, He3aBHCHU-
MO OT OPraHU3ALMOHHO-TIPAaBOBOM POPMbIL, PpOPMBI
COOCTBEHHOCTH, MeCTa HAXOXXAEHHS U MeCTa Ipo-
HCXOXXAEHUS KalluTaAa An60 Ar0boe pusmdeckoe
AMIIO AU HECKOABKO QH3UYECKUX AHUI], BHICTYIIA-
IOIUX HAa CTOPOHE OAHOIO YYacCTHHKA 3aKYIIKH,
B TOM YHCA€ UHAMBUAYAABHBIH IIPEAIPHHUMATEAD
HAY HECKOABKO HHAUBHAYAABHBIX IIPEAIPUHIMATE-
A€, BBICTYIAIOIUX Ha CTOPOHE OAHOTO YYaCTHHKA
3aKYIIKH, KOTOpble COOTBETCTBYIOT TPeOOBaHIM,
YCTaHOBAEHHBIM 3aKa39HKOM B COOTBETCTBHH C IIO-
AOXKEHHUEM O 3aKYIIKe.

ITpu aToM 3aKOHOAATEAEM ITPEAYCMATPUBACTCS
IPSIMOI 3aIIpeT Ha AI060e OrpaHUYeHNe KOHKYpeH-
mun. Tak, coraacHo yactu 1 crateu 17 Qepepasn-
HOro 3akoHa o1 26.07.2006 N 135-®3 «O samure
KOHKYPEeHIIMU > IIPU IPOBEACHUH TOPIOB, 3aIpoca
KOTHPOBOK IIeH Ha TOBapbl (Aanee — 3aIpoc Ko-
TI/IPOBOK), 3ampoca MPEeAAOXKeHHUH 3aIlpelaloTcs
AHCTBHS, KOTOPbIe IPUBOASIT HAM MOT'YT IIPUBECTH
K HeAOITYII[€HUIO, OTPAaHIMYEHUIO UAH YCTPAHEHHIO
KOHKYPEHIIUH, B TOM YHCAE: CO3AAHUE YIACTHUKY
TOPTOB, 3aIIPOCa KOTHPOBOK, 3aIIPOCa MPEAAOKEHUIH
HAY HECKOABKHIM Y4aCTHHKAM TOPIOB, 3alIPOCa KOTHU-
POBOK, 3aIIpOCa IIPEAAOSKEHHUH ITPEeUMYITeCTBEHHBIX
YCAOBHI y4aCTHsI B TOPIax, 3allpoce KOTHPOBOK, 3a-
Ipoce MPEeAAOKEHHI, B TOM YHCAe ITyTeM AOCTYIIa
K MHPOpPMAIIHHY, €CAM HHOe He YCTAaHOBACHO depe-
PAABHBIM 3aKOHOM.

Taxum 06pasoM, yCTaHOBAEHHUE B Ka4eCTBe Tpe-
6OBaHMIT K YYaCTHIO B 3aKyIIKe HAAMYUS PeHTHUHTa
PEeHTHHTOBOIO areHTCTBA CO3AAET AASL YYACTHHKOB
3aKYIKH, IMEIONIUX PeHTHHI, IIpeUMyIleCTBeHHbIe
YCAOBHSI [TO OTHOIIEHUIO K TEM CTPaXOBIUKaM, KOTO-
Ppble TaKOH PeHTHHT He UMEIOT, IOCKOABKY HCKAOYA-
10T BO3MOXXHOCTD IIOCAEAHHX YYaCTBOBATb B 3aKYIIKe,

9TO IPSAMO IPOTHBOPEYUT cTaThe 448 I'paxpancko-
ro xopekca P® myactu S crarem 3223-03.

Kpome aToro, ykasaHHble TpebOBaHUS OrpaHHu-
YUBAIOT I'PAXKAAHCKYE ITPaBa CTPAXOBIUKA, yCTAHOB-
A€HHbIE 3aKOHOM, IIOCKOABKY (PaKTHIeCKH AASL OCY-
1IleCTBAEHHUSI KOMMePYeCKOH AeSITEABHOCTHU TPeOyIoT
OT CTPAXOBIUKA 3aKAIOYUTb AOTOBOP C PeHTHHIO-
BBIM ar€HTCTBOM, B TOM YKCAE U [IOMUMO €TI0 BOAH.

OaHaKo OpraHu3aTop 3aKyIKU B CHAY AEHCTBYIO-
mero 3akoHopareabcTBa PO BrpaBe ycTaHaBAMBATD
B KaueCTBe KpUTepus 0TOOpa MOOeAUTeAs 3aKyIIKU
HAaAMYYe Y HEeTO peMTHHTa HAAeKHOCTH, IIOCKOABKY
TaKOW PEHTHHI IT03BOASIET OPraHU3ATOPY 3aKyTIKH
CYAUTb O pMHAHCOBOM COCTOSIHMM yJaCTHHKA 3a-
kynku. [Ipu aToM opraHu3aTopom 3aKyIKu AOAKHBI
OBITb 4eTKO YCTAaHOBAEHbI KPHUTEPUH TAKO OLI€HKH,
a TaloKe MOPSAOK MX IpHMeHeHHs. B mporusHOM
CAy4Yae, HapyUIMTCS IIPUHLIUI HEAOITYIIIeHUS CO3Aa-
HHS YYaCTHUKAM 3aKyTIKH ITPeHMyIleCTBeHHBIX yC-
AOBMI YYaCTHS B TOPrax, IPOBO3TAAIIEHHBIN JaCThIO
1 crarbu 17 OepepasbHoro 3akoHa ot 26.07.2006 N
135-P3 «O 3amuTe KOHKYpEHITHH>.

B Poccuiickoit Qepepanuu HeT 06s13aTeAbHOMN
aKKpeAMTaIlMH peHTHHIoBbIX areHTCTB. [Iprukazom
Mun¢una PO or 04.05.2010 N 37 1 «O6 yrBepxae-
Huu [ Topsipka akkpeAUTaIMU peTHHIOBBIX areHTCTB
U BEAEHHS peecTpa aKKPeAUTOBAaHHbBIX PeHTHHIO-
BBIX areHTCTB> OIPeAEAeH IIOPSAOK AOOPOBOABHOM
AKKPEAUTAIUH, IIeAbI0 KOTOPOM, COTAACHO ITyHKTY
1 Boimeykasannoro Ilprkasa siBaseTcst obecreyeHre
TIOBBIIIEHUS AOBEPHSI K ASTEABHOCTH PEeHTHHTOBBIX
areHTCTB ITyTeM MOATBEP>KACHHUS UX KOMIIETEHTHO-
CTHU B IPUCBOEHHMHU KPEAUTHbIX peHTHHIOB.

TaxuM 06pa3oM, OpraHU3aTOp 3aKYIOK 00sI3aH
YIUTBIBATh PEHTHHT AI0OOTO PeATHHIOBOTO areHT-
CTBa, ACHCTBYIOLEro Ha Teppuropun Poccuiickon
Depepanuy, B TOM YHCAE U OTCYTCTBYIOIIETO B pee-
cTpe akKpeauToBaHHBIX MuHpuHOM P pefiTunro-
BBIX areHTCTB. OAHAKO, TOCKOABKY LI€ABIO FOCYAAP-
CTBEHHOM aKKPEAUTAIlMM PEeHTHHIOBBIX areHTCTB
SIBASIETCSI TIOBBIIIEHUS AOBEpHs K peNTHHIaM,
TO OPraHU3aTOP 3aKYTIKH BIIpaBe yCTAaHABAUBATD I10-
BBILIEHHbIe OAAABI B OTHOLIEHUN YYaCTHUKA 3aKyTI-
KH, 00AaAQIOIIEro pefTHHIOM aKKPEAUTOBAHHOTO
areHTCTBa.

Opranusarop 3aKymnok TakXe BIIpaBe yCTaHAaB-
AVBATh KPUTEPHUHU OLIEHKHU B 3aBUCHMOCTH OT YPOB-
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HS PeHTHHTA II0 CHCTEMe «BBIIIe ypOBEHb — BBIIIe
6aar». OAHAKO NpHMeHeHHe TAKUX KpUTepUeB
B cuAy JacTu 1 crtarbu 17 d)eAepaAbHoro 3aKOHa
ot 26.07.2006 N 135-®3 «O samuTe KOHKypeH-
I[UH>> HE AOAYKHO OBITh OCHOBOIIOAATAOIUMU U HC-
KAIOYQIOIIHMH BO3MOXXHOCTD ITOO€ADBI B KOHKYPEHT-
HOI IIpoLieAype AUITY, UIMeIoIleMy YPOBeHb pelTHHTa
HIDKe, YeM eT0 KOHKYPEHTBI, U (MAM) He UMeromeMy
TAKOTO peMTHHTIA.

Heo6X0AMMO OTMeTHTD, YTO Ha IPAKTHKE yiKe
OBIAM CAy4Yau aHHYAUPOBAHUSI AaHTHMOHOIIOABHBIM
OpraHOM IIPOLIeAYPbI 3aKYIIKH ITO TPHYHMHE YCTAHOB-
A€HHsI B KOHKYPCHOM AOKyMEHTAL[UH TPebOoBaHH
K HAAMYHIO OTIPEACACHHOIO PeHTHHIa KOHKPeTHOTO
perTHHrOBOro areHTCcTBa. Tak, B yactHocTn CaHKT-
[Netepbyprcxoe YOAC yKa3ao, 4TO yCTaHOBACHHUE
TpeOOBaHMA K YIACTHUKAM O HAAUYMU Y YIACTHHUKA
TEeKYIero PeMTHHIa HAAeXKHOCTU CTPAXOBOM KOM-
IIAHUH He IIPOTUBOPEYUT 3aKOHOAATEAbCTBY, OAHAKO
OrpaHHYeHHe HI)KHETO IPeAeAd BBIIIeyIIOMSIHYTO-
ro peiiTHHra 3HAYeHUAMU «A++> (peHATHHIOBOTrO
arenrcTBa «JKcepT PA») u «AAA>» (peitTun-
roBOro areHTcTBa «HarmonaapHOE pediTHHrOBOE
arerTcTBo (HPA) He060CHOBAaHHO M SBASIETCS OC-
HOBAHHEM AASL OTKAOHEHHS IOTeHIIMAAbHbBIX YJaCT-
HUKOB 3aKyIK{ [1].

AHarorn4HOe MHeHHe ObIAO BBIpakeHO U Ap-
OUTPaXKHBIM CYAOM MOCKOBCKOTO OKpYTa, KOTOPBIH
MIOAYEPKHYA, YTO AGHICTBUS 3asBUTEAS B YaCTH Tpe-
6OBaHIsI O IPHCBOEHUH PEUTHHIA eAUHCTBEHHBIM
YKa3aHHbIM PeNTHHTOBBIM areHTCTBOM HapylIa-
10T TpeboBanus 4. 1 ct. 17 QepeparbHOro 3akoHa
«O 3amuTe KOHKYpPEHIIMH>, IIPH 3TOM YCTaHOB-
AeHIe U30bITOYHBIX TPeOOBaHMUI K IPeTEeHACHTaM
U IIPEACTABASIeMbIM UMM AOKYMEHTaM MOXeT IpH-
BECTH K OTPAaHUYEHHUIO Y1 CAQ XO3SHCTBYIOMUX CYOb-
€KTOB Ha TOBAaPHOM pPbIHKE MAU UHbIM IIOCAEACTBH-
sIM, HeTaTUBHO CKa3bIBAIOMIMMCsI Ha KOHKYPEHTHOMN
cpeae [2].

Bb1BOA: ycTaHOBAEHME HAAMYHS PEUTHHIA B Ka-
JecTBe AOITYyCKa K YYaCTHIO B 3aKyIIKe HapylIaeT CTa-
Tb10 448 I'paxkpanckoro kopekca P®, vacrs 1, gacTp
S cratbu 3 223-P3, yacTp 1 cratbu 17 PepepasbHOTO
3aKkoHa o1 26.07.2006 N 135-03 «O 3amure KOHKY-
peHuuu>. Haanmune peliTuHra B KauecTse KpUTepHs
OLI€HKH IT00eANTEeAS 3aKYIIKU AOIIYCTUMO C TOYKU
3peHus 3akoHoaaTeAbcTBa Poccuiickoit Pepepanuy,

OAHAKO YCTAaHOBACHHE TAaKUX KPUTEPHEB He AOAXKHO
IIPEAOCTaBASITh HEOOOCHOBAHHBIE IIPEHMYIeCTBa
YYaCTHMKY 3aKyIIKU U HAPYIIATh KOHKYPEeHIIHIO.

AHaAu3 3aKOHHOCTH TPeOOBaHHII B KOH-
KYPCHOH AOKyMEHTAIlHH B OTHOIIEHHH pa3dMepa
YCTaBHOTO KaIIHTaAQ

Coraacno crarbu 8 Koncrurynuu PO B Poc-
CUMCKOM (DeAepaupm TAPAHTUPYIOTCS EAMHCTBO
9KOHOMUYECKOTO IPOCTPAHCTBA, CBOOOAHOE Iepe-
MellleHHe TOBapOB, YCAYT M pHHAHCOBBIX CPEACTB,
IOAAEPYKKa KOHKYPEHIHH, CBOO0AQ 9KOHOMUYECKOI
AESITEABHOCTH.

YcranaBAuBas B KOHKYPCHOM AOKYyMEHTAITHH
TpebOBaHUS K pa3Mepy YCTaBHOTO KAIlMTaAd CTpa-
XOBIIJUKA, a TAaKXe K ero CTPYKType, OpraHU3aToP
3aKYIIOK, II0 CYTH, IIPECAEAYET LieAb ObecredeH st
HCIIOAHEHUsI 00sI3aTeABCTB CTPAXOBIIUKOM IIO 3a-
KAIOYEHHOMY B Pe3yAbTaTe 3aKyIIKe AOTOBOPY CTpa-
XOBaHMA. YKa3aHHble TPeOOBaHMS B KOHKYpPCHOM
AOKYMEHTAIIUH, Ha Halll B3TASIA, IPOTHBOpPEYAT AeHi-
CTByIOIeMy 3aKOoHOoAaTeAbcTBY Poccuiickoit Pe-
AepalvH, TOCKOABKY HAITpaBAGHBI Ha He3aKOHHOe
OrpaHHMYeHHe KOHKYPEHIIUU B 9aCTH UCKAIOUeHHS
U3 Y4aCTHs B 3aKYIIKHU PSIAA CTPAXOBIIMKOB, YbH Pa3-
Mepbl YCTaBHOT'O KalTUTAaAd HIDKE 3asIBACHHbIX B KOH-
KyPCHOM AOKYMEHTAITHH B BUAY HIDKECACAYIOIIEro.

Coraacso vactu 1 crareum 3 3akoma PO
or 27.11.1992 N 4015-1 «O6 opranusanuu crpa-
xoBoro Aeaa B Poccuiickoit Pepaepanun> 3apadaMu
OpraHM3aLUHU CTPAXOBOTO AEAQ SIBASIIOTCS: IPOBEAE-
HUe eAMHOM rOCyAQpCTBEHHOM IIOAUTHUKU B cdhepe
CTPaxXOBaHML.

B cuay wacru 1 crarsu 6 3akona PO «O6 opra-
HH3aIUU CTPaxoBoro aeaa B Poccuiickort QOepepa-
IIMM> CTPaXOBIJUKAMHU BBICTYIAIOT CTPAaXOBbIe Op-
TaHMU3AIMU U OOIIeCTBa B3aHMHOIO CTPAXOBAHMS,
CO3AQHHBIE B COOTBETCTBUHU C 3aKOHOAATEAbCTBOM
Poccuiickort Qeaepaniu AASL OCYIIECTBACHHUS Ae-
SITEABHOCTH TI0 CTPaXOBAHUIO, ITIePeCTPAXOBaHHUIO,
B3aMHOMY CTPaXOBAHHIO U ITOAYYHBIIHE AUIIEH3UU
Ha OCYIeCTBAGHHE COOTBETCTBYIOIIEro BUAA CTpa-
XOBOM AESITEABHOCTH B YCTAaHOBAGHHOM HACTOSIIUM
3aKoHOM IMopsIAKe.

B cooTBeTcTBHU C WacThio 1, 4acThIO 2 CTaThbU
25 3akona PO «O6 opranusanuu cTpaxoBoro peaa
B Poccuiickont Pepeparnum> rapaHTUIMI obecrme-
yeHUs1 PUHAHCOBOM YCTOMYMBOCTH U IAATEXECIIO-
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COOHOCTH CTPAXOBIIHKA SIBASIIOTCS 9KOHOMHYECKH
000CHOBaHHBIE CTPAXOBbIe TAPUPBI; CTPAXOBbIE pe-
3epBbl, AOCTATOYHBIE AASI ICIIOAHEHUS 00513aTeAbCTB
IO CTPaXOBAaHUIO, COCTPAXOBAHMUIO, IIepecTpaxoBa-
HMUIO, B3AUMHOMY CTPAaXOBAHHIO; COOCTBEHHbIE CPeA-
cTBa (KamuTaA); HepecTpaxoBaHHue.

Co6crBenHble cpeACTBa (KaluTaA) CTPAXOBIH-
koB (32 HCKAIOUEHHeM O6IecTB B3aUMHOTO cTpa-
XOBAaHHA) BKAIOYAIOT B CeOs YCTaBHBIN KAITUTAA,
Ppe3epBHbIil KAlIMTaA, AOOABOYHBII KAITUTAA U Hepac-
IpeAeACHHYIO IIPUOBIAD.

Yacrsto 3 crarpu 25 3akoHa PO «O6 opranusa-
IIUHM cTpaxoBoro Aeaa B Poccuiickoit Qepeparum>
YCTaHOBAEHO, YTO CTPaXOBIIUKU (3a uckaroueHHEM
06111eCTB B3aMMHOTO CTanOBaHm) AOAKHBI 00-
AAQAATD ITOAHOCTBIO OIAQUE€HHBIM YCTaBHBIM KaIlH-
TaAOM, pasMep KOTOPOTO AOAXKEH OBITb He HIDKe
YCTaHOBAGHHOTO 3aKOHOM MHHHMMAABHOTO pa3Mepa
YCTaBHOTO KaIlUTAAA.

MuHIMaABHBIA pa3Mep YCTaBHOTO KaIMTaAa
CTPaxXOBIIMKA, OCYIECTBASIOIEr0 HCKAIOUUTEABHO
MEAUIIMHCKOE CTPAXOBaHKe, yCTAHABAUBACTCS B CyM-
Me 60 MHAAMOHOB pybAeit. MUHUMaABHBIN pa3Mep
YCTaBHOTO KAaIlMTaAa MHOIO CTPAxXOBIJUKA OIIpe-
A€AsIeTCSI HA OCHOBe 6a30BOro pasMepa ero ycras-
HOTO KaIuTaAa, paBHOro 120 MuaAnoHaMm pyo6aeti,
1 K03$PUIIMEHTOB, ONIPEeASACHHBIX B YaCTU 3 CTaTbU
25 3axona PO «O6 opraHusaiuy cTpaxoBOro Aeaa
B Poccmiickoit Oepepanun>. IIpu aToM 3aKoH moa-
JepKHUBAET, YTO BHECEHHE B YCTAaBHBIN KaITUTAA 3aeM-
HBIX CPEACTB U HAXOASIIETOCs B 3aA0Te HMyIIecTBa
He AOITyCKaeTcs.

M3 yka3aHHBIX ITOAOXKEHHUIN 3aKOHOAATEAbCTBA
Poccuiickoit Pepaepaniuu CAEAyeT, YTO FOCYAAPCTBO,
OCYIIeCTBASIS HAA30P 33 CTPAaXOBOH ASTEAbHOCTDIO,
YCTaHOBHAO AOCTATOYHBbIE FApaHTHM PUHAHCOBOM
YCTOMYUBOCTH CTPAXOBIIMKA, KOTOPBIMU OH AOA-
xeH o6aaparp. IloATBep>kaeHHEM COOTBETCTBHUS
BCeM TpebOBaHMIM 3aKOHOAATeAbCTBA Poccuiickoit
depepanyy, B TOM YHCAe U K QHHAHCOBOH YCTOMYH-
BOCTH, SIBASIETCS] HAAMYHE Y CTPAXOBIIUKA BHIAAHHOM
enTpasbubiM bankom PP annjensun Ha ocymecT-
BAeHHe cTpaxoBaHus. VIHbIMU cAoBaMu, HaAmdHe
Y CTPaxOBIIMKA AWI[€H3UH O3HAYAEeT, YTO OH COOT-
BETCTBYeT BCeM TPeOOBAHMSIM 3aKOHOAATEABCTBA

Poccuiickoit Pepeparuu u BripaBe OCYIECTBASTDH
CTPaxOBYIO AeATeABHOCTb Ha Teppuropuu Poc-
cun. Yacrero 1 crareu 17 QeaepasbHOro 3akoHa
or 26.07.2006 N 135-03 «O 3amure KOHKypeH-
ITMK> YCTAaHOBAEHO, YTO ITPU IIPOBEACHUH TOPTOB, 3a-
Ipoca KOTUPOBOK I1eH Ha TOBaphI (paree — 3ampoc
KOTI/IPOBOK), 3aIpoca MPeAAOKeHHI 3aIpeljaroTcs
AEMCTBUS, KOTOPBIe IIPUBOASIT AU MOT'YT ITPUBECTH
K HeAOIIyIl}eHHIO, OTPAHUYEHHUIO AU YCTPAHEHHUIO
KOHKYPEHIUH, B TOM YHCAE: CO3AAHHE YIACTHHKY
TOPIOB, 3aIIPOCa KOTUPOBOK, 3aIIPOCA MPEAAOKEHHUH
MAH HECKOABKHMM YYaCTHUKAM TOPTOB, 3aIIpOCa KOTH-
POBOK, 3aITpoca IPeAAOXKEHHUH TPerMYIIeCTBeHHbIX
YCAOBHI y9aCTH B TOPIax, 3alpoce KOTHPOBOK, 3a-
Ipoce IPEAAOKEHHH, B TOM YHCA€ ITyTeM AOCTYTIa
K MHPOPMAIIUHY, €CAU HHOE He YCTAaHOBACHO depe-
PAAbBHBIM 3aKOHOM.

ITpu Takux 06CTOSTEABCTBAX, HA HAII B3TASIA,
OpraHH3aTOPbI 3aKYIIOK AMIIEHbI 3aKOHOAATEAbBHOMN
BO3MOXXHOCTU YCTaHABAMBATh HHBIE TPeOOBaHIS
K $MHAHCOBOM yCTOMYMBOCTHU CTPAXOBIIHKA, YEM Te,
KOTOpbIe UMIIEPATUBHO ITPEAYCMOTPEHbI 3aKOHOM.
Pa3Mep yCTaBHOTO KallUTaAA TAKoKe He MOXKET ObITh
YCTaHOBAEH B KayeCTBe KPUTePHs KOHKYPEHTHOTO
IpeUMYIecTBa CTPAXOBIIHKA, TOCKOABKY YCTaHOB-
AeHMe TaKOTO KPUTEePHs He COACPSKUT HUKAKOTO Tpe-
60BaHMS K YYACTHHUKY 3aKyIIOK, a HAITPABACHO TOAb-
KO AMIIb HA OLI€HKY ero $MHAHCOBOM yCTOMINBOCTH
B LIeASIX TAPAaHTHPOBAHMS UCIIOAHEHHUs 00s13aTeADb-
CTBA, YTO He BXOAUT B KOMITETEHIJHIO OpraHu3aTopa
3aKyTIKH, TaK KaK SIBASIeTCS 3apauell TOCyAQpCTBeH-
HOTO OpraHa, OCYIIeCTBASIIOIEro HaA30p B cdhepe
CTPaXOBaHMAL

Bp1BOA: OpraHu3aToOp 3aKyIOK He BIIpaBe yCTa-
HABAMBATh B KOHKYPCHOM AOKyMeHTAaIuu TpeboBa-
HHS K pa3Mepy YCTaBHOTO KaIlMTaAa CTPaXOBIHUKA,
a paBHO IIPEAOCTABASITh KOHKYpPEeHTHbIE IIpeuMyIle-
CTBa CTPAXOBIIUKY C OOABIIIM Pa3MepPOM YCTaBHOTO
KaITUTaAQ, IOCKOABKY AQHHbIE TpeOOBaHHs OrpaHH-
YMBAIOT KOHKYPEHIIMIO Ha CTPAX0BOM phIHKe. EAnH-
CTBEHHBIM AOCTATOYHBIM TpeOOBaHUEM K pUHAH-
COBOM YCTOMYMBOCTH CTPAXOBIIHKA B KOHKYPCHOM
AOKYMEHTAIIMU MOXeT OBITh TOABKO HAAWYHe Aeii-
CTBYIOIIIe} AMII€H3UH Ha OCYIleCTBAEHHE CTPAXOBOM
AESITEAPHOCTH.

40



Legal analysis of the practices of the inclusion in the tender documentation requirements for financial strength rating...

Cnucox AnTeparyphr:

1. Pemenue Cankr-Iletepbyprcxoro YOPAC ot 07.11.2014 1. mo xxaao6e Ne T02-434/14.
2. TlocranoBaenue ApburpaxkHoro cyaa Mockosckoro okpyra ot 24.02.2015 N ®05-16816/2014 o aeay
N A40-12029/2014.

41



Section 2. Criminal science

Section 2. Criminal science

Evdokimov Konstantin Nikolaevich,

Associate Professor of the Chair of State

and Law Disciplines of the Irkutsk Law Institute
Affiliated with the Academy

of the General Prosecutor’s Office of the Russian Federation

PhD in Law, Associate Professor
E-mail: kons-evdokimov@yandex.ru

Personality traits of computer criminals in modern Russia

Abstract: The article, based on the latest materials forensic investigative practice, examines
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The current study features offender committing
computer crimes is a prerequisite to effectively com-
bat computer-related crime in Russia.

The author in 2006 as part of the research [1] in-
vestigated the materials of 125 criminal cases inves-
tigated in the period from 2000 to 2006, the bodies
of internal affairs in the Irkutsk region, which led to
the following conclusions about the structure and
the general type of offender who commits a crime in
the sphere of computer information.

This is a man, age from 16 to 25 years old, Rus-
sian, unmarried, having a secondary education; Uni-
versity student (student secondary special educa-
tional institution) or a young professional, recently
received higher education (secondary vocational)
education; city resident, domiciled; commit crimes
repeatedly, out of selfish motives, have not tried. The
nature is extraordinary, thinking person, able to take
the risky and original solutions; emotionally vul-
nerable; inclined to assert themselves and improve
their social status within the group of people around
him; She loves privacy and prefers to work with the
computer communication to the public; with peers

prefer to communicate virtually, because Commu-
nication in “live” often causes certain psychological
difficulties and misunderstandings; to training ses-
sions (work) refers to both charges, so allow them
missing (late); many engaged in self-education; with
unlimited access to the Internet or a computer net-
work, frequently delayed at work (in the computer
room) after the completion of studies or working
hours.

At the same time technicians (programmers, sys-
tem administrators) of the number of employees was
20 in the total mass of computer criminals — 25%,
ie almost one in four. Students and students, about
60%, ie every second and even more. Not working
and not studying up a small amount, in the years
from 0 to 27, 3%, in general, their number is reduced
to zero. The number of persons who have committed
two or more offenses ranged from 20 to 80% in dif-
ferent years, ie on average, every second. The number
of juvenile offenders in different years ranged from
20 to 60%, ie on average, every third [2, 128-129].

Meanwhile, we believe it necessary to conduct
permanent and continuous study of the individual
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computer criminals in modern Russia, in order to
determine the transformation in his criminological
characterization and identification of new personal
properties (attributes) that is of practical impor-
tance in solving crimes in the sphere of computer in-
formation and the implementation of preventive
measures aimed at combating computer crime.

Therefore, the author of the materials 125 crimi-
nal cases were analyzed (convictions, indictments,
decisions about termination of criminal cases and
other procedural acts) investigated by the investi-
gating authorities and examined by the courts of
Moscow, St. Petersburg, Altai Territory, the Irkutsk
Region, the Novosibirsk Region, Omsk region, Pri-
morsky Krai, the Republic of Buryatia, the Tomsk
region, Khabarovsk Territory in the period 2012-
2013 years.

The study materials forensic investigative prac-
tices following criminological relevant information
about computer offender was obtained.

So among computer criminals are still dominat-
ed by men, who accounted for 88.8% of the stud-
ied individuals (111 of 125), female offenders were
respectively 11,2% (14 of 125 individuals).

The age qualification of these persons was as fol-
lows: from 16 to 25 years — 67 offenders (53, 6%),
incl men — 60 (54% of men), Women — 7 (50%
of women) ... from 26 to 35 years — 42 (33, 6%)
in men — 40 (36% of men), women — 2 (14, 3%
of women) ... ; from 36 to 45 years — 15 (12%) in
menth — 10 (9, 1% of men), women — 5 (35, 7%
of women) ...; 46 years — 1 (0,8%) inmen — ... 1
(0, 9% of men), women — 0 (0% of women).

The level of education of the perpetrators of
computer crime, distributed as follows: general sec-
ondary education were 39 persons (31, 2%), incl
men — 37 (33,3% of men), Women — 2 (14,... 2%
of women); secondary special education — 44 (35,
2%), incl men — 38 (34, 3% of men), women — 6
(42, 9% of women) ... ; higher or incomplete higher
education — 42 criminal (33, 6%) incl men —...
36 (32, 4% of the men), women — 6 (42, 9% of
women).

According to the social status of 18 computer
criminals (14, 4% ) were students or students of edu-
cational institutions (all males, thus 16 2% of men);
31 offender (24, 8%) were classified as servants in

men — 27 (24, 3% of men), women — 4 (28, 6%
of women) ... ; Software engineers, network admin-
istrators or other persons working in the field of IT-
technology — 35 people (28%), incl men — ...
32 (28, 8% of the men), women — 3 (21, 4% of
women); unemployed — 41 persons (32, 8%) in
men —... 34 (30, 7% of men), women — 7 (50%
of women).

According to their marital status 48 computer
criminals were in formal marriage (38, 4%), incl
married men —... 44 (39, 6% of men), married
women — 4 (28, 6% of the total the number of
women), and 77 persons were divorced or marital
status did not take place (61, 6%), incl unmarried
(divorced) men —... 67 (60, 4% of men), unmar-
ried (divorced) women — 10 (71, 4% of women).

However, only 6 of criminals (4, 8%) of the
125 had a previous conviction for previously com-
mitted computer crimes (all males, ie, 5, 4% of men),
while the remaining 119 (95, 2%) convictions in the
past we had no men in — ... 105 (94, 6% of men),
female — 14 (100% of women).

It should also be noted that only 12 offenders (9,
6%) were prosecuted for criminal acts in groups of
persons by prior agreement or an organized group
(all males, ie 10, 8% of the total of men), while the
remaining 113 (90,4%) committed the crime alone,
incl men —... 99 (89, 2% of men), women — 14
(100% of the total number of women).

According to the author, it is important that the
75 computer criminals (60%) committed a crime
more than once, ie, when to prosecute them were im-
puted 2 or more episodes of committing crimes in
the sphere of computer information, fraud in the
sphere of computer information and other computer
crimes. Including man — 64 (57, 6% of men), fe-
male — 11 (78, 6% of women).

In view of the above, according to the author, a
typical criminological portrait of the person of the
Russian computer criminals are now as follows:
a man aged 35 years, a resident of the city, having
secondary or higher technical education; not con-
sisting in the family status; possessing skills and ex-
perience on computing devices; unemployed (re-
cently dismissed from work or service), or working
professionals in the field of IT-technologies (system
administrator, software engineer, sales manager of
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computing devices, technical director, etc.), which,
by official (occupational) duties has access to the
office computer devices, computer networks and
databases). In the past criminal record and had no
criminal record, but computer crimes committed re-
peatedly. Criminal acts prefer to do it alone, m. To.
Have alow social and communicative in characteris
an individualist, egocentric personality.

Meanwhile, in the intervening period there have
been significant changes in the age and social charac-
teristics. So, in the early 2000-ies among computer
criminals dominated the youth, school children, pu-
pils or students of educational institutions under the
age of 25 years who do not have professional skills
and experience in the field of IT-technologies, the
aim of which was to obtain free and unlimited In-
ternet traffic.

Currently, it is more adult offenders (under
the age of 35) working (or recently laid-off from
work) in the provision of banking, commercial, in-
formation and other high-tech services, commit-
ting computer crimes to obtain illicit enrichment.
In this case, they already have completed tertiary
(vocational) technical education; professional ex-
perience in programming, system administration,
and skills of working with computer devices, in-
formation and telecommunications networks and
other means of storage, processing, transmission of
computer information.

It is, in my opinion, the interest and the fact that
the number of women (11,2%), which earlier in the
late 1990s among computer criminals — the begin-
ning of the 2000s, the total mass of persons who
have committed criminal acts were less than 1%. As
the judicial and investigative practice, mostly girls
or young women under the age of 25 years old, not
married or divorced (in this case, have a dependent
minor children); unemployed; with secondary edu-
cation; non experts in the field of IT-technology and
non-technical education. Most often they commit
such criminal acts as illegal hacking e-mail acquain-
tances, friends, ex-spouses of revenge, jealousy, jeal-
ousy (Art. Art. 138,272 of the Criminal Code), or

carry out the theft of money from bank accounts of
their acquaintances, friends, colleagues, co-workers
or other persons with whom they have to engage in
social contact, via smartphones (iPhones) via “Mo-
bile banking” app (v. 1596 of the Criminal code),
using logins, passwords and computer codes which
they knew or had access to them or became known
to them by accident due to a confluence of circum-
stances of life. These crimes do not require the pres-
ence of the offender special technical training, edu-
cation or skills.

Noting the increase in the average age of com-
puter criminals to 35 years, the author believes that
the greatest danger to the public yet are persons
aged 35 years and older. They have a completed
higher technical education, long experience in the
field of information technology and security: pro-
grammers, system administrators, specialists in the
protection of computer data, etc. This category of
persons being permanent employees (the heads
of relevant departments and leading specialists)
companies, firms, institutions, highly qualified spe-
cialists in the field of programming and computer
security, have unlimited access to information re-
sources and are able to create a malicious computer
programs increased complexity, having considered
all the possible consequences of their use and op-
tions for hiding traces of the crime. However, they
are pragmatic enough to have life experience that
allows them to avoid embarrassing mistakes, have a
family and children, which causes them to be more
cautious in their actions, and not be subject to un-
necessary risk.

Therefore, this category of computer criminals
seldom come to the attention of law enforcement
agencies, while remaining in the shadows. In most
cases of crimes under Art. Art. 159. 6, 272, 273,
274 of the Criminal Code involved young people
aged 16 to 35 years, due to lack of professional expe-
rience in the field of programming skills and knowl-
edge, but more due to lack of experience, caution,
increased emotionality and extremism, typical for
their age.
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Abstract: By the instrumentality of Wills, man is elevated to the status of enjoying a life of two

worlds having been conferred by statutes with the impetus of speaking from the dead. Wills, being

the platform for the advancement of a generational link is modeled along the principle of giving

persons full testamentary powers to dispose of their properties in accordance with their wishes. This

article examines the concept of Wills and factors that curtail the testamentary freedom of persons in

the making of Wills in Nigeria. It is therefore recommended that because of the nature of kinship

system in Nigeria the wills Act of 1837 and the testator’s intent should be subject to the customary

law of the land.
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Introduction

Death, over the ages, has been, and still a night-
mare to man’s varied efforts to success. This is due
to its abrupt nature and occurrence. The fear of death
has been the major drawback to man’s adventurous
quest to greatness in several fronts of human endeav-
ours. The question worst posed is, what happens to
man’s untiring efforts and labour after his death? Who
takes what and how are his desires and life ambitions
met? It was in an effort to find answers to the above
questions that the concept of Wills was created in
order to help persons to determine what happens
to their properties after their death. The Wills Act
1837 is a statute of general application received into
Nigeria on 1* January 1900. The Act confers power
to those who wish to dispose of their property by
Wills by showing them the formalities that the law
would recognize for that purpose. The fear of the
unknown being one of the limitations of man to as-

pire to higher heights in life becomes ameliorated by
making of Wills [ 1]. The uncertainties of the future
and the dangers of dying intestate whereby owners
of property rights were unable to indicate on how
their affairs could be arranged after their death was
attended to. This article examines the meaning and
definition of Wills, the importance of making Wills
and the curtailment of testamentary freedom in the
making of Will in Nigeria

Will is a document by which a person directs
on how his or her estate is to be distributed after
his death. It is a legal expression of an individual’s
wishes about the disposition of his or her property
after death [2]. It is the disposition of real and per-
sonal property of the testator to take effect after his
death. In some climes, when disposition is to operate
upon personal property, it is sometimes refered to
as a testament and when upon real estate, it is called
a devise, while the instrument harbouring both the
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personal and real estate is referred to as the ‘last
Will and testament’. Basically, the making of a for-
mal Will bears the feature of a three pronged edifice
which involves the person who expresses the wish
or intention to make a Will known as the Testator,
the person who carries out the expressed wishes
for intention known as the Executors/Trustees and
finally the person in whose interest the expressed
wishes or intentions favours, known as the Benefi-
ciary. Under the English Wills Act of 1837, which by
extension, is applicable to Nigeria, certain features or
characteristics must be present for there to be a valid
WilL Further, it is apposite to state that apart from
the formal Wills as defined above, there is also the
Customary Will or Nuncupative Will which is not
expressed in a document but oral without the neces-
sary formalities to be valid.

Prior to the introduction of the Wills Act of
1837, succession and devolution of property rights
under the customary law system in Nigeria was by
way of nuncupative Wills. This is oral Will which is
unknown to making of Wills under the English Wills
Act of 1837. Under the customary law system, the
requirement of writing and other formalities neces-
sary in the execution of Wills is unknown [3]. Dis-
tribution of estate of the deceased is usually based
by the verbal directives of the deceased showing on
how his estate is to devolve amongst his heirs. Oral
disposition of the deceased estate may be expressed
by way of designating his property as a family prop-
erty for the benefit and enjoyment of members of
the family only [4]. This was an issue in the case of
Nelson V Nelson, where a testator, on his death bed
gave his self-acquired property by oral disposition to
his eldest son to hold in trust for himself and all the
children of the deceased [S]. The deceased may vol-
untarily make an oral declaration on his death bed in
the presence of witnesses which would have a bind-
ing force on the members of his family. This direc-
tives are usually carried out by the elders and in con-
formity with the prevailing native law and custom of
the deceased person.

Again, in certain developed climes, nuncupative
Wills are invalid and where they are partially allowed,
the amount that may be allowed to be conveyed is
limited by statute, and traditionally limited to per-
sonal property as opposed to real property. In view

of the foregoing discourse on the conceptual defini-
tion of Wills from both the English Wills and the
Nigerian Customary Law perspectives, it may then
be safe to define Wills as a legal instrument for the
transfer of estate or property rights from the Testa-
tor through a medium called the Executors to the
Beneficiaries.

Nature and Characteristics of Will

Wills posses certain basic characteristics which
distinguished it from other legal documents. One of
such fundamental characteristics of a Will is that it is
ambulatory. This means that the dispositions made
under Wills are subject to amendment or revocation
because the testator is still alive and capable of mak-
ing a new will. In other words, the testator retains
substantially the entire control of the property as
surely as he lives until death [2]. The import of Wills
being ambulatory is to the effect that it is a docu-
ment made in anticipation of a major occurrence or
event. That major event is the death or demise of
the testator. The implication is that the Will cannot
start to operate even where all necessary formalities
have been complied with, until the testator dies.
Wills, according to Section 24 of the Wills Act, 1837,
are consummated when the testator dies and until
that happens, it remains a testamentary instrument
which the testator may freely revoke or alter. This
major characteristic of Wills is the striking difference
between Wills and other similar legal documents
such as gift made inter-vivos such as donatio mor-
tis causa which operates from the time of execution
[6]. The testator has the right to revoke, cancel or
modify the Will as many times as he pleases before
death. He has full power to alter his affairs in accor-
dance with changed circumstances resulting may be,
due to new information or good fortune which may
have come his way after making his first Will.

The Legal Capacity to Make Wills

Similar to the general law, and by the provisions
of Section 7 of the Wills Act 1837, the testator must
be twenty-one years of age to possess the capacity
to make a Will. However other Wills Law of various
states of the Federation prescribe different ages for
which a testator is required to attain to be qualified
to make Wills. Where a testator lacks the requisite
age, any Will made by him shall be invalid. However,
by virtue of section 11 of the Wills Act 1837 and
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section 6 of the Wills Law of Lagos State, where
the testator is an infant soldier in active military
service or a mariner or seaman in the sea or crew
of commercial airline being at sea or in the air, he
could make a Will. This is an exception to the gen-
eral rule in view of the exigencies and nature of their
work whereby these persons are allowed to execute
a privileged Will. In other words, it was recognised
that the Wills of certain classes of persons needed to
be given preferential treatment so that they are not
denied of their rights to dispose of their properties in
accordance with their wishes in times of imminent
danger or death. It may however be proper to men-
tion that under the common law, certain categories
of persons are also forbidden to make Wills and
dispose land. Infants and lunatics were incapable of
making Wills under both the customary and the gen-
eral law. Nonetheless, the word “infants” does not
accommodate all shades of people under the age of
twenty-one years because in customary law, majority
or adulthood is not determined as per the number of
years attained but by the age of puberty which varies
from individual to individual [7].

Again, under the customary law, a lunatic cannot
make a Will while under the general law, a person
suffering from mental disorder can make a Will at
lucid intervals if he possesses the mind sufhiciently
active to appreciate the nature of the transaction in
which he engages, the extent of his own property,
the objects of his bounty armed with sufficient judg-
ment and understanding which is free from pressure
and undue influence [7]. The testator must under-
stand, appreciate and vividly recollect the persons
he wants to benefit or those who should take ben-
efits of his property called the beneficiaries and the
way he wants the property to be shared amongst his
beneficiaries.

Curtailment of Testamentary Freedom to
Disposition of Property in Nigeria

One of the colonial statutes which operated as
a statute of general application throughout Nigeria
was the Wills Act 1837. The Act empowered testa-
tors to dispose of their properties, whether real or
personal property in accordance with their wishes.
At its reception in Nigeria as a statute of general ap-
plication, any native law which was incompatible
with the Wills Act of 1837 was unenforceable while

the provisions of the Act prevailed. By then, a testa-
tor had the right to dispose of his property irrespec-
tive of any incumberance with the native law and
custom on the property [8].

The unfettered power of testators to make
Wills in accordance with their wishes was provid-
ed in section 3 of the Wills Act 1837. By virtue of this
provision, there was no limitation upon the freedom
of the testator. The testator could by testamentary
disposition under the Act, decide the course of in-
heritance and the pattern of succession at customary
law [9]. The Wills Act 1837 did not provide for the
consequences of any incompatibility with custom-
ary law, hence testamentary dispositions could be
made regardless of limitations imposed by custom-
ary law [9]. One of the Chief aims of making Wills is
to allow owners of property the right to indicate on
how their affairs on their death could be arranged.

However, the position as stated above was al-
tered, for the first time, in Nigeria, when local legisla-
tion on the law of Wills took into consideration local
situations in the testamentary freedom of persons
wishing to dispose of their properties through the
making of Wills. The curtailment of testamentary
freedom was first introduced in Nigeria by the in-
genuity of legislators in the former Western Nigeria
when in 1958, the legislators passed a domestic Act
of parliament to replace the Wills Act of 1837 in
that region. In carrying out the legislative task, the
Wills Law of the former Western region was enacted
with obvious amendments contrary to the Wills Act
of 1837. It is believed that the principal aim of the
amendment is to ensure the observance of custom-
ary law in the exercise of testamentary freedom in the
making of Wills. It is to ensure that, devise, bequests
or dispositions under the Will should not be incon-
sistent with customary law and must be governed
and controlled by customary law. The principal or
major phrase that altered the previous state of affairs,
thereby curtailing the testamentary freedom of per-
sons was the insertion of the phrase “subject to the
customary law relating thereto”.

It may be trite to mention that by virtue of the in-
sertion of the phrase “subject to customary law re-
lating thereto” to section 3 of the Wills Law, it be-
comes obvious that the Wills Act of 1837 and the
Wills Laws are no longer the same but distinct in-
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struments regulating the making of Wills in Nigeria.
The effect of the amendment of section 3 of the Wills
Law is that, the phrase “subject to customary law re-
lating thereto” clearly and unequivocally renders the
capacity to make, devise, bequeath any disposition
by Will subject to customary law and thus curtailed
the testamentary freedom of testators in the States
now constituting the former Western region.

Curtailment by Application to Court by Fam-
ily Members and Dependants

Under the Wills Law of Lagos State, a testator
lacks the testamentary freedom to disinherit any of
his family members or dependants of the benefits of
his estate as the case may be. This is a clear departure
from of the Wills Act 1837 whereby a testator posses
the testamentary freedom to disinherit anyone in ac-
cordance with his wishes. By virtue of Section 2 of
the Wills Law of Lagos State, where a person dies
and is survived by either a wife or wives or husband,
child, children whom he did not make any provi-
sion for in his Will, such a person or those persons
may apply to the court for an order on the ground
that the disposition of the deceased estate affected
by his Will is not such to make reasonable financial
provision for the applicant (s). The application must
be brought within six months of the date of probate.
It is believed that this provision was imported from
the inheritance (Family Provision) Act of the United
Kingdom 1938. Where the testator fails to make rea-
sonable financial provision for the maintenance of a
dependant, the court may grant an order for payment
to be made to that person for his or her maintenance
[6]. It is however apt to note that what is reasonable
financial provision is subject to the applicant’s life-
style. Again, the testator may pre-empt the foregoing
situation by stating in a separate document the rea-
sons for his failure to provide for such dependants in
his Will. However, for such reasons to be capable of
disentitling a family member or dependant it must
be cogent and satisfying to desuade the courts who
are usually prepared in granting such applications.
While the philosophy behind the provision is under-
standable, which is essentially made to protect the
disappointed dependants particularly in the spirit
of African extended family system and communal
lifestyle, it is important to note that it is a grave in-
cursion to the testamentary freedom of testators to

decide on how they want their affairs to be arranged
or regulated after they have died.

Curtailment of Testamentary Freedom by
Moslem Law in the North

Moslem Law is regarded as customary law
by virtue of section 2 of the Native Courts Law of
the Former Northern Nigeria, which provides that
“native law and custom includes Moslem Law”. It is
apt to note that the making of Wills is not totally
strange to Moslem law unlike the position under
the indigenous customary law where nuncupative
Wills and intestacy holds sway. The Moslem law rec-
ognized the power of Moslems to make Wills. Orig-
inally, such voluntary dispositions were ordained
specifically for and limited to charitable purpose,
usually for the benefit of persons who were not en-
titled as of right to inherit upon intestacy [10]. A
strict limit was therefore imposed upon the power
of testamentary disposition. For instance, the per-
missible quantum of bequeaths is restricted to %3 of
the net estate, of property. After the payment of the
liabilities and funeral expenses of the testator, no
one entitled to take under Islamic rules of inheri-
tance may receive any bequest where the estate is
finally distributed [10]. The point being made
from above is that, the testamentary freedom in the
making of Wills by Moslems in Nigeria is curtailed
by Islamic law as no Moslem testator is qualified
to give out more than ' of the Estate under the Is-
lamic rules of inheritance. Secondly, a natural heir
cannot be a beneficiary under a Will except where
the other natural heirs unanimously agreed to such
devise. The leading case in this subject on whether
or not a Moslem testator in one of the Northern
States in Nigeria could make a Will pursuant to the
Wills Act 1837 being a statute of general applica-
tion, is found in the case of TimothyAdesubokun V
RasakiYinusa [11].

Position in the Eastern Nigeria of Testamen-
tary Freedom

However, it is observed that the curtailment of
testamentary freedom encountered in the Western
and Moslem North of Nigeria does not present it-
selfin the Eastern part. This is because the Wills Act
of 1837 is accepted as a statute of general applica-
tion incorporated into the domestic law by the rel-
evant High Court Laws of the different States that
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make up the Eastern part of Nigeria. In other words,
the Eastern States are taking the full benefits of the
Wills Act of 1837 as it ought to be applied [1]. The
full testamentary capacity is enforced while any tes-
tator of full capacity and of a sound mind has the
freedom to dispose of his property according to his
wishes pursuant to the provisions of the Wills Act
notwithstanding the provisions of the customary
law. He could by his Will disinherit his own first son
or do whatever he wishes apart from matters that
offend public policy.

Other Jurisdictions

Almost all the states in America allow individu-
als to disinherit their descendants for any reason or
no reason at all. Testators are given free testamen-
tary powers to exercise their wishes in the distribu-
tion of their bounty. The reason for this may not be
far-fetched. America is one of the leading democ-
racies in the world where the respect for human
rights is highly recognized and practiced. It is partly
believed in most states in America, that the exercise
of unrestricted testamentary powers of testators
maximizes the testator’s happiness, gives incentives
to work, save and invest on what is socially optimal
[12]. It is the view that capital accumulation and
long-term productivity is encouraged in line with
benefits for familial relationship by increasing pa-
rental controls over children or encouraging chil-
dren to care for their parents [12]. The highlighted
points and others informed the major reasons why
full testamentary powers are allowed in most of the
developed western jurisdictions. In the foregoing ju-
risdictions, testamentary powers are not restricted
based on customary law, religion or on grounds of
meeting the demands of dependants as obtainable in
Nigeria. Restriction could only be made where pri-
vate documents such as Wills intersect with public
policy [13].

Justification for Curtailment of Testamentary
Freedom in Nigeria

Eminent scholars have argued that the Wills Act
1837 has ceded much control to the dead and must
be inquired into [14]. Where the bequest is capri-
cious or frivolous, it becomes justifiable for the law
to interfere with the testator’s testamentary powers.
In the Nigerian social environment where the ab-
sence of social security services are perennial, and in

the face of abject poverty, and multifarious infirmi-
ties confronting the populace, it becomes apparently
justifiable for the statute to interfere to ensure that
those common values that affect the welfare and
bonding of the society are maintained. So, in view
of the Nigerians socio-economic realities where
poverty, illiteracy and the extended family system
are prevalent, as against the Western individualistic
lifestyle, the justification for the curtailment of testa-
mentary freedom becomes a sine qua non in order to
meet the demands of the society. Besides, the extent
to which the Wills Act should facilitate the wishes
of the dead should essentially belong to the living.

Conclusion

The principle behind the making of Wills under
the Wills Act of 1837 is to give full testamentary
powers to persons to dispose of their properties in
accordance with their wishes. With the amendment
of section 3 of the Wills Law of Lagos State 2003 and
other similar Wills Laws of the other States in the
West, the provision of section 3 of the Wills Act of
1837 has been altered thereby curtailing the testa-
mentary freedom of persons wishing to dispose of
their properties in whatever way they wished. Per-
son, in the affected States presently only dispose of,
by Will, any property which he owns only subject to
customary rule of inheritance. Where he disposes a
property which is a subject of customary rule of in-
heritance, the disposition will be nullified on the
ground that it violated the provisions of section 3 of
the Wills Law of the affected State.

Recommendations

The authors recommend that

1) In straight forward cases where the testator
has a direct line son or daughter depending on the
kinship system in vogue in that part of Nigeria, the
will Act of 1837 could apply.

2) Inasituation where the customary law of the
kinship system is inconsistent with the testamentary
freedom in the making of the wills, the customary
law should prevail thus making the testator’s opin-
ion irrelevant.

3) With due respect to the will of 1837, the cul-
ture of any of the 372 Ethnic Nationalities in Nigeria
[14] recognises inheritance mainly by primogeni-
ture and it should be so allowed in order to reduce
schisms and outright family quarrel.
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Abstract: The first European Convention on adoption was signed on April 24, 1967 from
16 countries of the European Union and determined the basic principles in children adoption
within the country and abroad, which would become part of the internal law of these countries. As
afundamental principle of this convention we can mention the legal status that it gives to the adopted
child, by making him/her equal to the other children of the adopting family. This convention has been
signed by 47 states of the European Council. This council has been working for more than 40 years
to find balance in between policies, adoption standards and common practices within its member
states regarding the filed related to family [1, 11].

Keywords: European Convention on adoption, children, best interes of the child.

The social and legal changes that have hap-
pened in Europe in the last decades, brought the
need for many member states of the EU to come
up with continuous changes in the national law of
adoption. The first proposals for the update of the
1967 Convention were given in the First European
Conference on Family Law held in Vienna in 1977.
The General Directorate gives each year an explan-
atory report that provides all the data and the new
legislation that was achieved by every member state
[2,495].In the report of the 7 March 2008, accord-
ing to the committee of the family law, the update
of the convention was expected to after The Hague
Convention of 1993, which was finalized in 2008.
The highlighted issues from the jurisprudence of
the European Court of Human Rights, some provi-
sions of the 1967 European Convention on Chil-
dren Adoption which contradicted the internation-
al bodies, the changes in the European Convention
of the 2§ January 1996 on “Implementing Children
Rights” in relation to the inclusion of children in
family issues that have to do with them, set into
motion the European Council to create a group of
experts to revise and update the 1967 Convention,

which was approved by the Council of Ministers in
2008. This council has given e firm contribution in
strengthening the protection of the Family Law,
especially by protecting the children interest and
by particularly urging the creation of e big num-
ber of international instruments (Conventions
and Recommendations) in this field [3, 11]. The
1967 Convention updated from the 2008 one, is
the main tool of the European Council in the field
of adoption. It is the main pillar where the legisla-
tions of the member states on this field are held.
The best interest of the child became the essence
of the revised convention [4, 9].

According to article 1 the aim of this Conven-
tion is:

1. This convention is applied for the adoption
of a child who by the time the adoptive parents ap-
ply for his/her adoption has not become 18 years
old yet, has not been married, has not been in a
recorded cohabitation and has not reached adult-
hood yet.

2. This Convention covers only the legal institu-
tions of adoption which create permanent parent-

child relationship.
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This convention conditions the states that rati-
ty it as in their national law of adoption they must
allow the adoption of a child from two people of
different genders married or in a legally registered
cohabitation, as well as single people.

Furthermore, the aim of this convention is to
consider the social and legal developments by being
held in the European Convention on Human Rights
and to keep the best interests for the children as the
main priority above all the others [5].Its target is to
harmonize the law of the member states by imposing
minimal rules for the adoption process, to establish
the main principals like the best interest of the chil-
dren, the child’s approval of the adoption and the right
of the child adopted to know his/her origin. These
principles were innovative in the revised Convention.
The best interest for the child is the most important
point it highlights, as it is also mentioned in article
4 paragraph 1. In its preamble, it is displayed the im-
portance of such a revised international instrument, to
complement the 1993 Convention of Hague on “Pro-
tecting the children and collaborating for the cross
country adoption”. These two conventions, adjust
and cover only legal adoption institutions that create
permanent parent-child relationship [6].

The 2008 Convention came up with several
changes and new provisions:

— the consent of the child is very necessary if
the child can understand the concept of it

— the consent of the mother and father is re-
quired in giving the consent for the child adaption

— this convention applies for the heterosexuals
couples who are not married but in a legal cohabita-
tion [7].

— the convention gives freedom of action to the
states for the case of homosexual couples or couples
of the same gender who have a steady relationship

— it sets a balance between the right of the child
to know his/her identity and the right of the biologi-
cal parents to stay anonymous

— the minimal age of the adopter must be 18 to
30 years old and the age difference between the
adopter and the child being adopted is preferred to
be at least 16 years

— every difference has been eliminated in the
revised Convention about whether the child was in
or out of the wedlock [8].

While the 1967 Convention has special provi-
sions in relation to the rights of ownership that are in
the 2008 one. States are free to widen its purpose
and to allow in their legislation the permission of
adoption from couples who are married, cohabitate
or have stable relationship. The revised Convention
significantly improves the procedures of child adop-
tion.

Giving the consent of adoption

Based on the International Law, the child has the
right to participate in the decisions that are made for
him/her. In the life of a child (being an orphan or aban-
doned) decisions related to the place where he/she
lives and the people he/she/lives with are very impor-
tant. Therefore, it is important to take into consider-
ation the consent of the child in case of decisions that
directly affect his/her life. Considering the enforce-
ment of the legal status of the child from the European
Union Convention on Children Rights, the 1996 Eu-
ropean Convention on Implementing Children Rights
and the 1993 Hague Convention, the consent of the
child is now very important if the completely under-
standsit [2, S].

The convention gives freedom to the states to de-
fine in their legislation the age when a child is con-
sidered to be able to understand the importance of
adoption and for his opinion to be taken into con-
sideration. However, in paragraph b of article S, the
Convention highlights that the age of the child to be
able to understand the process of adoption mustn’t
be over 14. Furthermore, it is important to give
the child the possibility to express his/her opinion
for issues that have to do with his/her life despite
the age (if he/she has reached the age assigned by
law). By giving the child the opportunity to express
his/her idea about the adoption, it is more likely for
him/her to accept his/her adopting parents sooner.
However, children are not the decision makers in
the adoption process, but they are part of the deci-
sion making process by considering their opinions
besides of those of the experts [9, 15]. In any case,
the child must be informed and aware (as much as
his/her age allows it) about the effects of adoption
and the adoptive parents. The attitude of the biologi-
cal parents towards the child that is about to be ad-
opted, is one of the main and most controversial is-
sues of the adoption process [10].
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According to the article S of the 1967 Conven-
tion, it is required the consent of the father of the
child born in wedlock, but the consent of the father
of a child born out of wedlock is not important.
There mustn’t be any kind of discrimination towards
the father of a child born out of wedlock if the father
has declared to be the biological father of the child.
In the case of Keegan against Ireland on 26 May
1994 and Kroon against Netherland on 27 October
1194, the European Court of Human Rights clearly
emphasized the importance of having the consent of
the father who has declared himself as the biological
father of the child.

“The fact that the Irish legislation allowed the de-
cision over adoption to be made in secret, without
letting the child know anything about it, without the
consent of the applier (father), by allowing a creation
ofabond inbetween the child and the proposed adop-
tive parents, aiming in this way the adoption of the
child, it reached the point when it violated the right
of the applicant in respecting family life” (Keegan
against Ireland, 1996) Considering this case, the Eu-
ropean Court of Human Rights emphasizes the fact
that giving a child for adoption (from the mother) af-
ter a very short time of being born, not only damages
the relation of the child with his father, but also poses
disadvantages in his struggle to gain the child custody
against the proposed adoptive parents. The judge is
less influenced by the social, emotional and biological
factors than the legal one, when it comes to decide if
the relationship is “family life” or not [11]. However,
even if it was only the legal connection, it is enough
to create family life defined by article 8. In the case
of Pini against Rumania, the European Court of Hu-
man Rights defines the relationship created between
the adoptive parent/parents and the child as reaching
the target of article 8 even if this relationship has been
yet legally finalized in a cohabitation and there is no
emotional bond in between them.

The 2008 Convention requires the father con-
sent in any case. Point ¢, paragraph 1 of article S of
the Convention, it is required the consent of the
partner of the adoptive parent if they are in a legal
relationship. This does not oblige the states to im-
pose in their national legislation the legally registered
cohabitation, but it is directed towards those states
that already have this in their legislation. The person

who gives the consent must be well-informed about
the effect of his/her consent and that he can express
his/her opinion freely, in a written legal form of writ-
ing. It could be possible not to consider the consent
of one of the parents if he/she does not want paren-
tal responsibilities on the child. However, this does
not exclude the possibility for this parent to be in-
formed about the adoption of the child. According
to paragraph S of the article 5 of the Convention,
the consent from the mother to give her baby for
adoption I valid if it is given 6 weeks after the baby
has been born, or if the national legislation does not
define the period of the time, the competent authori-
ties must take into consideration the fact that the
mother needs a specific period of time to recover
physically and psychologically after giving birth. In
contrast to the general opinion in specific circum-
stances, every European country has a mechanism
to allow the adoption without the consent from the
parents [12,17].

The legal status according to the Convention

The basic effect of adoption is given in article
11 paragraph 1 of the Convention:

“After the adoption the child must be a complete
member of the adoptive family and must have the same
rights and responsibilities as all the over biological
kids in relation to the adoptive parent/parents or fam-
ily, whose parenthood has been assigned in accordance
to the law. The adoptive parent/parents have responsi-
bilities over the child. Being adopted means ending the
legal relationship of the child with his/her biological
father/mother or family.

In almost all the states that have a functional adop-
tive institution, the effects of a complete adoption are
the ones mention above in article 11. This article aims
at substituting article 10 of the 1967 Convention and
so he can ensure a modern attitude towards the effects
of adoption [13]. In my point of view, inserting mod-
ern elements in the 2008 Convention is to be appre-
ciated. The 2008 Convention mainly deals with the
complete adoption by highlighting the importance of
ending the relationship of the child with the biological
family and that the child is to be treated like a biologi-
cal child from the adoptive parent/parents. Paragraph
4 of article 11 paved the way for the states to include in
their legislation other forms of adoption, besides the
complete one, and with more limited effects than the
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complete one. Our law of adoption does not predict
other forms of adoption besides the classic one, or
otherwise known in the other states as “the complete
adoption”. By other forms of adoption, we understand
and mention “the simple adoption” that is exercised in
many countries like Italy and France.

By “rights and responsibilities” we understand
those with a personal and economic object in be-
tween the adopted child and the adoptive par-
ent/parents, and also including the parenthood
responsibilities. It is also intended that regarding
wealth, food, insurance, maintenance an adoptive
child must be treated equal to any other child born in
the adoptive family [13, 6].

The 1967 Convention foresees that the adoptive
child automatically receives the surname of the adop-

tive family. In contrast to the 1967 Convention, the
2008 one gives to the states the freedom to specify in
their legislation the possibility to automatically give
the surname to the child or not. As it is also men-
tioned in the Explanatory Report of the 2008 Con-
vention “... acquisition of the surname from the
adoptive child in not an absolute law”. States are free
to decide that in certain circumstances, the compe-
tent authorities can allow the child not to change
the surname or take the one of the adoptive family.

Adoption can be revoked or annulled from the
competent authorities. The best interest for the child
must always be the highest priority (K. E.B,2008; ar-
ticle 14 paragr.1). The Convention gives freedom to
the states to determine cases of revoking the adop-
tion and the procedures to be followed.
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Abstrakt: Im Artikel wird der Rechtsstand der Ehegatten — der Bezieher der Wohnraumrente
betrachtet, es werden auch die Liicken in der geltenden Zivil- und Wohnungsgesetzgebung fiir den

gemeinsamen Aufenthalt der Familienangehdorige mit dem Bezieher der Rente analysiert.

Stichworter: Gemeinschaftsbesitz des Eigentums der Ehegatten, Ehegatten — Bezieher der

Rente, Wohnraum, Wohngemeinschaft mit dem Bezieher der Rente.

Die Heimbediirftigkeit ist eines der alltdgli-
chen Probleme der modernen russischen Gesell-
schaft. Eine am meisten verbreitete Rechtsform der
Befriedigung des Bediirfnisses nach dem Wohn-
raum ist das Eigentumsrecht auf den Wohnraum.
Jedoch wird in der Praxis immer 6fter solche juris-
tische Konstruktion, wie das Wohnrecht aufgrund
des Vertrags der Rente, verwendet. In der geltenden
Redaktion des Zivilgesetzbuches der Russischen
Foderation (weiter — ZGB der RF) realisieren
sich die Rentenrechtsverhiltnisse in Form vom
Dauerrentenvertrag (Art. 598 des ZGB der RF),
Leibrentenvertrag (Art. 596 des ZGB der RF) und
Lebenslanglicher Pflegevertrag mit der materiellen
Sicherstellung (Art. 601 des ZGB der RF). Eine Be-
sonderheit dieser Gruppe der Vertrige ist, dass der
Biirger — der Bezieher der Rente die ihm zugehori-
gen Wohnhaus/Wohnung/Grundstiick oder ande-
re Immobilien ins Eigentum des Zahlers der Rente
tibergibt, der sich verpflichtet, die lebenslanglicher
Pflege mit der materiellen Sicherstellung des Biirgers
und (oder) der davon angegebenen dritten Person
(Personen) zu verwirklichen.

Die Bezieher der Rente konnen sowohl die Biir-
ger (Leibrente, lebenslinglicher Pflege mit der mate-
riellen Sicherstellung) als auch die nichtkommerzi-
ellen Organisationen (Dauerrente) sein. Auferdem,
als Bezieher der Rente konnen manche Personen
gleichzeitig auftreten. Insbesondere konnen die Be-
zieher der Rente sein: 1) der ehemalige Eigentiimer
(oder die Eigentiimer bei der Ubereignung von Ver-
mogenswerten, zustehend als Gesamthandeigen-
tum); 2) die dritte Person (oder) Personen; 3) der

ehemalige Figentiimer und die dritte Person [1, 8].
In diesem Zusammenhang kann man tiber die Mehr-
heit der Personen — der Bezieher der Rente spre-
chen. Es ist auch zu bemerken, dass in der Literatur
es die Meinung besteht, dass als Bezieher der Rente,
und vor allem der Leibrente, nicht nur die bejahrte
Alleinstehende, sondern auch die bejahrten Ehepaa-
re meistens auftreten [2]. In diesem Zusammenhang
entsteht die Frage: ob die Ehegatten die Bezieher der
Leibrente sein konnen? Die Analyse der geltenden
Gesetzgebung ldsst zu, auf die vorliegende Frage
positiv zu antworten, da ausgehend vom Inhalt der
Art. 34 des Familiengesetzbuches der Russischen
Foderation, das Eigentum, einschlief}lich Immobi-
lien, das von den Ehegatten wihrend der Ehe er-
worben ist, ihr Gesamthandeigentum ist, iber das
sie nach eigenem Ermessen verfiigen konnen. So,
zum Beispiel, wenn die Ehegatten wihrend der Ehe
als Gesamthandeigentum die Wohnung oder das
Wohnhaus erworben haben, so sind sie berechtigt,
dem Zahler der Rente diese Wohnung oder das
Wohnhaus ins Eigentum laut dem Leibrentenver-
trag oder dem lebenslinglichen Pflegevertrag mit
der materiellen Sicherstellung zu iibergeben. Nach
solchem Vertrag wird der Zahler der Rente ein
Rechtstitelinhaber des Eigentiimers des Wohnrau-
mes, der Rentenverpflichtungen belastet ist, und
die Ehegatten — die Bezieher der Rente erwerben
den Titel der Benutzer des Wohnraumes. So kann
das Wohnungsgebrauchsrecht, entstehend aufgrund
des Vertrags der Leibrente oder des lebenslinglichen
Pflegevertrags mit der materiellen Sicherstellung, zu
dem Gesamthandeigentum der Ehegatten gehoren.
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Hier muss man auch andere Situation betrachten,
wenn das Recht der Benutzung des Wohnraumes,
gewihrt laut dem Vertrag der Leibrente oder dem
lebenslinglichen Pflegevertrag mit der materiellen
Sicherstellung, nur einem der Ehegatten gehort.
Solche Situation ist méglich, falls der Wohnraum,
der laut dem Vertrag der Leibrente tibergeben ist,
befand sich im Privateigentum eines der Ehegatten,
und andere Ehegatte, als des Familienangehorigen
des Eigentiimers des Wohnraumes, nur das Recht
der Benutzung dieses Wohnraumes hatte. Ausge-
hend davon, ein Empfinger der Rente des Wohn-
raumes wird jener Ehegatte, der ein Bezieher des
Wohnraumes war. Somit, nach der Meinung von
W.S. Jem, ,die Rechte des Beziehers der Leibrente
sind uniibertragbar, da sie mit seiner Personalitit
unzertrennlich verbunden sind“ [3], und deshalb
solche Rechte sind ein personliches Eigentum des
Ehegatte.

Auch muss man darauf bezeichnen, dass der Ver-
trag der Leibrente und der lebenslingliche Pflege-
vertrag mit der materiellen Sicherstellung Zeitver-
trage sind, da sie mit dem Tod des Beziehers der
Rente aufhoren. So kann laut dem Teil 1 der Artikel
596 des ZGB der RF die Leibrente fiir den Lebens-
spanne des Biirgers, der das Eigentum zu der Aus-
zahlung der Rente tibergibt, oder fiir den Lebens-
spanne des anderen bei ihm angegebenen Biirgers
bestimmt sein. Dabei wenn die Bezieher der Leib-
rente beider Ehegatten sind, so bleibt im Falle des
Todes einen von ihnen das Recht der Benutzung des
Wohnraumes bei anderem Ehegatte erhalten, und
der Zahler der Rente ist verpflichtet, den Unterhalt
schon in Bezug auf einen der Ehegatten — des Be-
ziehers der Rente zu verwirklichen.

In Anbetracht einer bestimmten sozialen Aus-
richtung des Rechtes der Benutzung des Wohnrau-
mes, der laut dem Vertrag der Leibrente oder dem
lebenslinglichen Pflegevertrag mit der materiellen
Sicherstellung gewihrt ist, existieren bestimmte
Besonderheiten des Rechtes der Benutzung des
Wohnraumes, die mit den Rentenverpflichtungen
beschwert ist. So, ausgehend vom Inhalt der Art.
34 des Wohnungsgesetzbuches der Russischen
Foderation (weiter — WGB der RF), benutzt der
Biirger, der im Wohnraum aufgrund des Vertrags der
Leibrente oder des lebenslinglichen Pflegevertrag

mit der materiellen Sicherstellung wohnt, solchen
Wohnraum zu den Bedingungen, die vom Artikel
33 des WGB der RF vorgesehen sind, soweit nichts
anderes vom lebenslinglichen Pflegevertrag mit
der materiellen Sicherstellung nicht bestimmt ist.
Laut dem Teil 1 der Art. 33 des WGB der RF be-
nutzt der Biirger den Wohnraum gleichberechtigt
mit dem Eigentiimer des gegebenen Wohnraumes.
Entsprechend konnen auf den Bezieher der Rente
die Regeln verbreitet sein, die von Art. 17 des WGB
der RF und dem Punkt 3 der Art. 288 des WGB der
RF vorgesehen sind. Insbesondere handelt es sich
darum, dass der Wohnraum tiber die strikt Zweck-
verwendung verfiigt — es soll ausschlief3lich fiir den
stindigen personlichen Aufenthalt verwendet wer-
den, deshalb der Hauptinhalt des Rechtes der Be-
nutzung des Wohnraumes vom Bezieher der Rente
besteht im Recht des personlichen Aufenthaltes in
diesem Wohnraum. Dabei ist es zu bemerken, dass
das Recht der Benutzung des Wohnraumes des Be-
ziehers der Rente nicht nur vom Recht des person-
lichen Aufenthaltes darin beschrankt wird. Er ist wie
auch der Eigentiimer des Wohnraumes berechtigt,
das allgemeine Eigentum im Mehrfamilienhaus,
zum Beispiel, von den Interwohnungstreppenab-
satzen, den Treppen, den Aufziige, den Korridoren,
den Dachbodden, den Kellern und anderen Raumen
zu benutzen (Art. 36 des WGB der RF). Hier ist es
zu bemerken, dass, sich nach der allgemeinen Regel,
die Rechte der Benutzung des Wohnraumes vom Be-
zieher der Leibrente und auf die Ehegatten — den
Bezieher der Rente auch erstrecken, das heif3t sind
sie personlich berechtigt, im Wohnraum zu woh-
nen, sowie, auf gleichem Fuf3 mit dem Eigentiimer
des Wohnraumes das Gesamthandsvermégen im
Mehrfamilienhaus zu benutzen. Jedoch ist in der
geltenden Zivil- und Wohnungsgesetzgebung die
Frage dariiber, ob der Ehegatte — der Bezieher der
Rente solches Recht des Aufenthaltes dem Familien-
angehorigen, zum Beispiel, dem Ehegatte zu gewih-
ren kann, nicht erledigt. Mangels der Rechtsnorm,
die vorliegende Frage entscheidet sich ausschlief3-
lich im Rahmen der Vereinbarung zwischen dem
Zahler der Rente und dem Bezieher der Rente. Ins-
besondere kann das Recht des personlichen Aufent-
haltes des Familienangehéorigen des Beziehers der
Leibrente unmittelbar im Vertrag der Leibrente oder
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dem lebenslinglichen Pflegevertrag mit der mate-
riellen Sicherstellung, oder im abgesonderten Ab-
kommen zwischen dem Zahler der Rente und dem
Bezieher der Rente, das wie in miindlich, als auch
schriftlich aufgemacht sein kann, vorgesehen sein.
In Anbetracht der Tatsache, dass die Bezieher
der Leibrente die einsamen bejahrten Biirger in der
Regel sind, die nicht nur die Sorge und die Pflege,
sondern auch den erhohten Schutz brauchen, der
Gesetzgeber hat bestimmte Garantien vorgesehen,
falls das Recht des Beziehers der Rente verletzt sein
wird. So ist im Teil 2 der Artikel 605 des ZGB der
RF die Regel vorgesehen, laut der, im Falle des Ver-
stofles vom Zahler der Rente der Verpflichtungen,
der Bezieher der Rente berechtigt ist die Riickgabe
desimmobilen Eigentums, das in die Versorgung des
lebenslinglichen Pflege iibergeben ist, oder der Aus-
zahlung ihm des Riickkaufswerts zu fordern. Aufler-
dem, laut dem Teil 1 der Art. 604 des ZGB der RF, ist
der Zahler der Rente berechtigt das immobile Eigen-
tum, das ihm in die Versorgung des lebenslinglichen
Pflege tibergeben ist, zu verpfinden oder anderer
Weise zu belasten, nur mit vorldufigen Einverstind-
nis des Beziehers der Rente. Das Vorhandensein
solcher Forderungen dienen zu einer bestimmten
Garantie des Schutzes der Eigentumsinteressen des
Beziehers der Rente, was, sicherlich, dafiir spricht,
dass das Recht der Benutzung des Wohnraumes auf-
grund des Vertrags lebenslinglichen Pflegevertrag
mit der materiellen Sicherstellung tiber die grofie-
re ,Stabilitit” verfigt [4, 149], im Vergleich, zum
Beispiel, mit dem Recht des Aufenthaltes im Wohn-
raum, der auf Grund der Erbschaftsvermachtnis ge-

wihrtist. Die Ausnahme ist das Eigentumsrecht auf
den Wohnraum, da es die ganze Triade der Bevoll-
machtigungen einschlief3t.

Neben den Rechten und den Garantien auf die
Bezieher der Rente werden bestimmte Pflichten auf-
erlegt. So trigt der Bezieher der Rente zusammen
mit dem Eigentiimer des Wohnraumes solidari-
sche Verantwortung nach den Verpflichtungen, die
aus der Benutzung des Wohnraumes folgen, sofern
nichts Gegenteiliges vom Abkommen oder dem Ver-
trag vorgesehen ist (Teil 2 der Art. 34 des WGB der
RF). Insbesondere soll der Bezieher der Rente des
Wohnraumes solchen Wohnraum bestimmungs-
gemaf} verwenden, seine Unversehrtheit sichern
und den Wohnraum im ordnungsmifiigen Zustand
erhalten. Die dhnlichen Regeln gelten auch fiir die
Ehegatten — die Bezieher der Wohnraumrente.

Die Forschung des Rechtsstandes der Ehegat-
ten — der Bezieher der Wohnraumrente schlief3end,
ist es zu bemerken, dass die Griindung des Entste-
hens des Rechtes der Benutzung des Wohnraumes
der Vertrag der Leibrente oder der lebenslingliche
Pflegevertrag mit der materiellen Sicherstellung ist.
Die Rechte und die Garantien der Bezieher der Ren-
ten, die in der geltenden Gesetzgebung vorgesehen
sind, sind auf den Schutz der Eigentumsinteressen
der Bezieher der Rente vor allem gerichtet. Jedoch
existiert in Bezug auf die Recht des gemeinsamen
Aufenthaltes des Beziehers der Rente und seine
Ehegatte, tiber solches Recht nicht verfiigend, die
Rechtsliicke, die ernste juristische Einschitzung
und die Regelung in der Rechtsanwendungspraxis
fordern.
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AOCYAeOHOTO COTAQIIEHUS O COTPYAHHYECTBE, IPOBOAUTCS PETPOCIIEKTUBHbIN U CPABHUTEABHBII

AaHAAMN3, HOSBOASIIOIJ.[I/IIjI BPLIBHTDb 3aKOHOMEPHOCTD 0cobeHHOCTH AQHHOI'O MHCTHUTYTA B Pa3AMIHbIX

BPEMEHHDIX 9I10XaX B Pa3ANMYIHBIX CTPpaHaX.

KaroueBbie cAOBa: yTOAOBHO-IIPOLIeCCYaAbHOE IIPABO, AOCYAeOHOE COTAAIIeHHe O COTPYAHUYe-

CTBe, CyAeOHOe pa3bHpaTeAbCTBO, YTOAOBHOE HaKa3aHUE, CACACTBHUE, IIPOKYPOP, IOCACACTBHS IIpe-

CTYIAEHUS.

Ao XVIII Bexa AOMUHUPYIOLIMM THUIIOM CYAO-
IIPOM3BOACTBA B O0IfeM IpaBe SIBASIACSI CYA IIPH-
csokHbIX. CypebHBIE pa3bupaTeAbcTBa 6€3 yuacTus
3aLIUTHUKA IPOBOAHUAOCH TaK OBICTPO, YTO B AOCY-
A€OHOM COTAQIIEHUH O COTPYAHHUYECTBE He OBIAO
HeOOXOAMMOCTH.

[To3aHee, mocAe COBEPLUIEHCTBOBAHUS CYAOIIPO-
H3BOACTBA B CTOPOHY COCTSI3aTEABHOCTH, a TaK JKe
IIOCA€ [IPUHSTHUS 3aKOHA O HEOOXOAMMOCTH AOKa3a-
TEABCTBA BUHBI, IIPOBEAEHUE CYAeOHDIX 3aCEAQHUI
C y4acTHeM KOAAETHH IIPUCSDKHBIX 3aTPYAHHAOCDH

M CAEAAAOCDH HEOCYI[eCTBUMbIMH B Ka4eCTBE CTaH-
AQPTHOM AMCIIO3UTHBHOM IPOLIEAY PBL.

Psip pakTOpOB, B TOM YHCAE M CAYYAMHBIX, CKAO-
HUA CTAHAAPTHYIO AAs 06miero npasa XIX Bexa mpo-
IIeAYPY K PaCCMOTPEHHUI0 KOAOCCAABHOTO KOAMYe-
CTBa A€A B IIOPSIAKE AOCYA€OHOTO IIPU3HAHYSI BUHbI
[1,9-12].

CoBpeMeHHas CTaTUCTUKA SIBASIETCSI HATASIAHBIM
IIPUMEPOM: Ha CETOAHSIIHUMI A€Hb B OAHOM TOABKO
Amepuxke 0koA0 90% yroAOBHBIX A€A pPas3pelnaeTrcs
C IpUMEHEeHUEM AAHHOTO MHCTUTYTA, UMEHYeMO-
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IO «CAEAKOH O NPU3HAHUU BHHBI>»> HAH <CAEAKOMH
C IIPaBOCYAHEM>.

C 11eABIO HCTOPUYECKOTO UCCAEAOBAHISL, He Oy-
AT AMIIHUM ITOAYEPKHYTb HEKOTOPbIe CYIeCTBeH-
Hble 0COOEHHOCTH COBPEMEHHOMN CUCTEMBI CACAKH
O IPU3HAHHUU BUHBL

1) CaeAka O IPU3HAHUM BUHBI SIBASIETCS TIPOLIe-
AyPOi1 AOCyAeOHOTO THIIA.

2) B xoae cBoero HMCTOPUYECKOTO CTAHOBACHHUSA
AQHHAas IpolleAypa Hapyllaaa KOHCTUTYI[JMOHHOE
IIOAOXKEHHeE, IPOBO3TAANIAIONIee, YTO «KAXKADIHM HMe-
eT IPaBo IIPU PACCMOTPEHUH AI0OOTO YTOAOBHOTO
OOBHHEHMS, IPEABSIBACHHOTO €My, HAU IIPHU OIpe-
AEAEHHH ero IpaB U 00s3aHHOCTEN B KAKOM-AUOO
IPaXKAQHCKOM ITpOIiecce Ha CIIPaBEAANBOE H ITy OANY-
HOe pa3bHpaTeAbCTBO AeAd KOMITETeHTHBIM, He3a-
BHCHMBIM U 0eCIIPUCTPACTHBIM CYAOM, CO3AQHHBIM
Ha OCHOBaHUH 3aKOHa>» [2].

3) AAS TOTO YTOOBI «BHITECHUTDb> AQHHOE IO-
AOXXeHIe H BBECTH HOBYIO, AOCYA€OHYIO IIPOLIeAYPY,
OBIAM CO3AQHBI TaKKE YCAOBHSL, YTO AASL OOBHHSe-
MOTO CTaAO HEBBITOAHBIM TPebOBaTh €ro 3aKOHHOE
IIPAaBO Ha CAyIIaHHe CYAOM NpucsbkHbIX. Koraa cya
IPUCSDKHBIX BBIHOCHA 0OBUHIEMOMY IIPUTOBOP, €r0
HAKa3bIBAAHM ABRKABL: «IIEPBBIN Pa3 3a IPeCTyIIAe-
HUe, BTOpPOil — 00Aee CTPOro, 3a 00AapaHUE IPABOM
Ha PAaCCMOTpPEHHe AeAd KOAAeTHel IIPUCSHKHBIX. AaH-
HbIe MePBI AOAXKHBI ObIA ITPOM3BOAUTD CAEP>KUBAIO-
1t 3P PeKT, AAOBI OTTOBOPHUTD APYTHX TOACYAUMBIX
OT IPUTSA3aHMI Ha CBOE IPaBO PACCMOTPEHUS AeAd
CYAOM MPUCSHKHBIX> [3,261-262].

4) AaHHas A0cyae6HAs POLIeAYpa MIMEET TaK 5Ke
cepbe3Hble HEAOCTATKU. B YacTHOCTH, 0OBUHSIEMBIi
He MMeeT ITpaBa Ha 3alIUTY, CAeAOBATEAbHO, €r0 BUHA
CYMTAETCS AOKA3aHHOM, He IIOABEPrasiCh pa3yMHbIM
COMHEHUSIM — TAAQBHOM FapaHTHU IPOTHB OUO0Y-
Horo ocykAeHM. Tak, T. AuHY cunTaet, 4To «npu-
MeHeHHe «CACAKH C IPABOCYAHEM >, AeFICTBUTEABHO,
yCKOpsieT cyaebHOe pa3bupaTeAbCTBO, HO AGAAETCS
9TO «HEKOHCTHTYLJMOHHBIME criocobamu> [4, 17—
19]. Ero mMueHue paspeasier M. Kuncan, ormeuas,
4TO «CO3AAB TAKOW BAPUAHT, aMePHKAHCKAs CHCTEMA
MMOATAAKMBAeT HEBHHOBHBIX CO3HABATHCSI B TOM, YETO
OHH He coBepmasu> [S].

TpaaULIMOHHO CYMTAETCs, YTO IepBble CBHAE-
TEAbCTBA IPUMEHEHHUS] AOCYAeOHOTO COTAAIIeHHUs
O COTpyAHHMYeCTBe OBIAM 3aQUKCHPOBAHBL B CpeA-

HeBeKOBOM bpuTaHum m OTHOCHMAMCH NPUMEpPHO
K BOCEMHaAllaToMy BeKy. IMeHHO B Te BpeMeHa I10-
SIBUAOCD IIOHSTHE, UMEHyeMOoe «aIleAAsIiel pac-
KasIBIIETOCSI>»>. AaHHOE IOHSITHE HE COOTBETCTBO-
BAAO COBpPEMEHHOMY IIOHMMAHHUIO AOCYAeOHOro
COTAQIIEHHUSI O COTPYAHUYECTBE, HO SIBASIAOCH €ro
npoTOTHIIOM. Bo BpemMeHa AeHCTBHS «amneAAsuu
pacKasBIIErocs> BBICIIAsl MepPa YTOAOBHOTO HaKa-
3aHM IPEAYCMATPHBAAACD 3a LI@ABIH PsIA YTOAOBHBIX
IPeCTYIAEHHI, CPeAH KOTOPBIX OBIAM He TOABKO
yOUIICTBA MAY ADPYTHeE TSDKKUE ASTHISL, HO U KPaXKIL
Tax, mpecTymHUK MOT U36eXXaTh CMEPTHOMH Ka3HH,
€CAU COTAQIIAACS < COTPYAHHYATD C TPABOCYAHEM >
U IIPEAOCTABASIA HHPOPMAIIHIO O MPeCTYIACHHUSX,
COBEpILIEHHBIMU APYTUMH AIOABMH HAM 5Ke CII0CO0-
CTBOBAA HEIOCPEACTBEHHOMY PacKpPBITHIO AAHHOT'O
npectynaenus. K coxxaaeHuio, oueHb CKOpo 06Hapy-
JKHAHCD Cepbe3Hble HEAOCTATKH 9TOM IPAaKTHKH: BCe
Jalje MPeCcTYINHUKU CTPEMUANCH U30eXaTb YyTOAOB-
HOT'O HaKa3aHUs ITyTeM OrOBOPa HEBUHOBHBIX AIOAEH
MAM TIPEAOCTABASIS AOXKHYIO HHYOPMAIIHIO.

AocyaebHOe coraaimeHne O COTPYAHHUYECTBe
B TOM BHAE, B KOTOPOM OHO CYIIIECTBYeT CEerOAHS,
nosBuAoch B koHIe XIX Beka B CIIIA.

ITpaBoBas cucrema CIIIA oTHOCHTCS K aHTAO-
CAKCOHCKOM ITPAaBOBOM TPAAUIIMHM, a 3HAYMT, ITOA-
BepraAach 3HAYUTEABHOMY BAMSHMIO QHTAUHCKOTO
npaBa. FIMeHHO 10A 9THM BAUSHHEM Oblaa cPOPMHU-
POBaHa 3HAYUTEAbHAS] POAD IIPEljeACHTa.

OCHOBHOI1 I1€ABIO AHTAO-CAKCOHCKOT'O YTOAOBHO-
IO IpOLjecca sIBASAOCH OeCIIPUCTPACTHOE paspelieH e
]Pa3HOTAACHH, BOSHHKAIOMUX MEKAY IIPOTHBOCTOSIITH-
MH B Tiporjecce cropoHamu. IIpu ToMm ycTaHOBACHHE
FICTHHDI, BBIICHEHUE BCeX PaKTUYECKHX OOCTOSTEAbCTB
CAYYMBILIETOCS SIBASIAMICh AUIIIb BTOPOCTEIIEHHOM Ije-
ABIO, HEOOXOAMMOIT TOABKO AASI TOTO, YTOOBI CIIpaBeA-
AUBO pa3pemuTh criop. To ecTb B cAydae, KOTAQ OAHA
U3 CTOPOH OTKa3bIBAaeTCSl OT <«COCTSI3aTEABHOIO>
Ipoliecca, CyA He HIIleT UCTHHY, He BbIICHSeT GaKTH-
JecKHe U FOPHAUIECKIe 0OCTOSTeABCTBA AGAQ, HHBIMU
CAOBaMH He pPacCMaTpPUBAeT AeAO IIo cymiecTBy. Ha-
IPOTHB, TOT $AKT, YTO OOBUHSIEMbII IIPU3HAET CBOIO
BHHY, SIBASIETCSI ACTePMHHUPYIOIUM GaKTOPOM, I10-
3BOASIIOIIIMM CyAb€ HAa3HAUHTDh YTOAOBHOE HaKa3aHHe
6e3 IpoBeAEeHHS CYyAeOHOTO CAEACTBUSL

OueBupHa IpsiMasi CBsI3b AOCYA€OHOTO coraalie-
HHS O COTPYAHMYECTBE U «<aIleAASIITUY PacKasBIe-
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rocsi>. AAsi 000HX SIBAGHUIT XapaKTepHa CTAHAAPT-
Has CXeMa: OOBUHSEMBII [IPU3HAET BMEHIEMYIO0 eMy
BHHY U IOABEPTAEeTCsI IOCACAYIOLIEMY el HAKa3aHHIO
B 0OMeH Ha CMsIrYeHHe KBAAUPUKALIUH A€A, YMEHb-
IIeHHe 00'beMa HaKa3aHMs AU XKe UCKAIOUEHHE Ya-
CTH 3TIIM30A0B OOBUHEHHS.

baaropaps cBoenn 9 PEeKTHMBHOCTH <« CAEAKH
C IIPaBOCYAMEM > OBIAY IIPU3HAHBI CYAOM <« BaXKHBIM
KOMIIOHeHTOM IpaBocypusi>. [To muenuto b. Creda-
HOCAa, OCHOBHBIMH IIPUYMHAMU (pOPMHUPOBAHUS UH-
CTUTYTa AOCYA€OHOTO COTAQINEHHUSI O COTPYAHHYE-
CTBe SIBASIIOTCS TPUCYIIIe eMy KadeCTBa, TaKue KaK
«CKOPOCTb, CTOUMOCTD, aBTOHOMHSI BOAH, TOYHOCTD
U ONIPEAEAEHHOCTD > [6,32]. Caeaxu ¢ IIPaBOCYAH-
eM> IIOAYYHAU 0A0OpeHue BepxoBHOro cyaa, B Iie-
ASIX HEAOITYLIIEHUST AOTIOAHUTEABHOTO YBEANYEHHS
PacxoA0B CyAeOHOTO OI0AKETA U LIITaTa CYAEH B CAY-
Jae IIOAHOMACIITAOHOTO PACCMOTPEHHUS A€AA CYAOM.

B coBpeMeHHOII MUPOBOII IIPaKTHKe ITPUMeHe-
HISI AOCYA€OHOTO COTAQIIEHUSI O COTPYAHUYECTBE
M3BECTHO ABa THMIIa ITOAOOHBIX caeAok. CoraacHo
CTaTHUCTHUKe, HA CETOAHSIIHUM AeHb Hauboaee pac-
IPOCTpaHeH TUII CACAOK, OCHOBAHHBII HA AOTOBOpE
C IPOKYPATypOil, MOCPEACTBAM KOTOPOTO, KaK yKe
6BIAO CKa3aHO paHee, pemaeTcs cBbiire 90% yroaos-
HBIX A€A 110 BceMy Mupy, B vactHocTy u B CIITA.

CyIHOCTh TaKOTO BHAQ CAEAOK 3aKAIOYAETCS
B TOM, YTO BCAEACTBHUE IIPU3HAHUS CBOEl BHHBI 00-
BHHSIEMBIM, H3HAYAABHBIN 00'beM BMEHSIEMOIo eMy
o6BuHeHUs BUAOU3MeHsieTcst. OOBUHSIIEMBIIT IIOAY-
YaeT AMIIb YaCTh HAKA3AHUS, KOTOPOe ObI IIOAYYHA,
ecAH ObI ero BUHA ObIAQ YCTAaHOBAEHA B XOA€ CYA€0-
HOTO pa3bupaTeAbCTBA IPU IOAHOM PaCCMOTpPEHHUU
AeAa. 3aKAIOUeHHe TaKOH CAEAKH HOCUT AOOPOBOAD-
HbIi xapakTep. CAeAKa MOXKeT OBITh IIPeAAOXKEHA ATO-
6011 U3 CTOPOH, YCAOBHS 0OCY>KAQIOTCS 0OBHUHSIEMbIM
U IIPOKYPOPOM TaK, YTOOBI ObIAM MAKCHMAABHO ydTe-
HbI HHTEPEChI CTOPOH, TOCAE YeTO CYAbSI yTBEPXKAAET
HAU OTKA3bIBaeT B YTBEPKACHUU CAEAKU B OTKPBHITOM
cyaebHOM 3acepanuu. IIpumeuareAbHbIM (akTOM
U 00513aTeAbHBIM YCAOBHEM 3aKAIOUEHHS AOCYAED-
HOTO COTAQIIEHUS] O COTPYAHUYECTBE SIBASIETCS TO,
YTO IPEAMETOM CAEAKU He MOXKET ObITh YXYALIEeHHe
IMOAOXKE€HHS OOBUHIEMOTO.

IToMHMO YIIOMSIHYTOTO CYILIIeCTBYeT BTOPOJ THIL
CAEAKH, CYIIHOCTBIO KOTOPOTO SIBASIETCS U3MEHEeHNUe
cTaryca OOBUHSIEMOIO B CTaTyC CBHAETEAs] 0OBU-

HeHISL. B TOM caydae, ecau 06BHUHSIEMOMY IPO3UT
AAUTEABHOE TIOpEMHOE 3aKAIOYEHHUe, [PUTOM BBU-
Ay OOCTOSITEABCTB He IPEACTABASIETCS BO3MOXHBIM
YHTH OT HAaKa3aHUSI, B XOA UAST UMEIOLIAsICS Y HEeTo
MHPOPMALIS, CIOCOOCTBYIOIIAst PACKPBITHIO U Pac-
CAEAOBAHMUIO [IPECTYIIAEHHI, @ TAK K€ H300AMYEeHHIO
AVIL} MX COBepIIMBLINX. B 06MeH Ha 9TO 0OBHHIEMBII
IIOAYYaeT TaK HA3BIBAEMBINl «<IIPOKYPOPCKHI HM-
MYHUTET>, 2 BMECTE C TEM IIOAHOE AU YaCTUIHOE
OCBOOOXAEHHE OT YTOAOBHON OTBETCTBEHHOCTH.
Cam >xe 0OBUHSAEMBIH, IBASIOIUNCS OTHBIHE CBH-
AeTeAeM, MIOIIAAAET ITOA IPOrPAMMY 3aIUTHI CBHAE-
teaeit. Kax mpaBrAO, CAEAKH TaKOTO THIIA AEPYKATCS
B CTPOXKaMIIIEN TalHe.

CAEeAKHM TaKOTO TUIIA B OOABIIEHN CTEIIeHH UMEIOT
CXOACTBO C <«aIleAAsIIIMel pacKasiBuierocsi>». B Ha-
CcTosiliee BPeMs A@XKe MOSIBUACS (peHOMEH <«BOIHBI
KOMIIPOMATOB>, 3AKAIOYAIOIIUFICS B TOM, YTO AIOAH,
MMeroLire IIPOOAEMBI C 3aKOHOM CO3HATEABHO COOU-
PAIOT, 2 UHOTAQ AQKe IIOKYTIAI0T, KaK MOXKHO OOoAbIIIe
MHPOPMALIUY O IPECTYIIACHUSIX, YTOOBI B KPUTHYE-
CKUIT MOMEHT, KOTAQ OHH IIOMIAAYT [IOA OOBUHEHNE,
0OMeHSITh 3Ty HHPOPMALIHIO Ha IIOAHOE HAU 9aCTHY-
HOe OCBOOOXKAEHHE OT IIPEeCACAOBAHMSL.

XOTS MHCTUTYT AOCYA€OHOIO COTAQIIEHYIS O CO-
TPYAHHYECTBE BO3HUK IT0A BAVSIHHEM QHTAUCKOTO
IIpaBa, U UMeeT AHTAOCAKCOHCKOE IIPOUCXOXKAEHHE,
TaK JKe eMy YAAAOCh HANTH IPUMEHEHNUe U B IIPAKTHU-
Ke YTOAOBHO-IIPOL{€CCYAAbHbIX CUCTEM KOHTHHEH-
TaabHOI1 EBpomst [7, 36].

Tak B [epMaHUU OSBUACS QHAAOT AQHHOTO UH-
CTUTYTa, HAa3bIBAEMBIN <«YTOAOBHO-IIPOLIECCYaAD-
HBIM COTAAIIeHHeM>. AaHHOe COTAallleHUe SABASeT-
st OQUIHAABHO [IPU3HAHHBIM, XOTS H HE IMEET IIOA
cob0M AOCTATOYHOM 3aKOHOAATEAbHOM 6a3pl. Oc-
HOBHBIM €r0 Ha3HaYeHHEM SIBASIETCSI «PasrpysKa
YTOAOBHO FOCTHUIIUHL.

CucreMa yroAOBHOTO CYAOIIPOU3BOACTBA B Mc-
[IAHUM HCIIOAB3yeT TaK HA3bIBAEMBIA HHCTHUTYT
«COTAACHUSI», B COOTBETCTBUM C KOTOPBIM, B 0OMeH
Ha [IPU3HAHKeE BHHBI, CTOPOHA OOBHHEHIS HAIIPaB-
ASIET B CYA XOAQTACTBO O Ha3HAYEHHUM HAKA3aHI
Ha CPOK, He IIPEBBIIIAONINI IEeCTh AT AMIIEHUS
cBOGOABL B 9TOM caydae cyp MMeeT IpaBo Ha3Ha-
YUTH HAaKa3aHIE, COTAACOBAHHOE CTOpPOHaMmH, 6e3
IPOBeAEHHS CYyAeOHOro pa3brpaTeAbCTBa B IOAHOM
obpeMe.
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YroaoBHO mpoueccyasbHass cuctema Krasum
BO MHOI'OM IIePEHSIAQ OIIBIT UCIIOAB30BaHHS AOCY-
AebHOrO coraamenus o corpyanndectse y CIIIA:
B 00MeH Ha HHPOPMALUIO, CIIOCOOCTBYIONIYIO pac-
KPBITHIO U PACCACAOBAHUIO IIPECTYIIACHUH, a TAK XKe
U300ANYEHHIO AUL] UX COBEPIIMBIINX, OOBUHIEMbII
MOKeT PaCCYMTHIBATh HA CMArYeHHe HaKa3aHMs.

Bo Opannuu m OCTOHUU AQHHBIA HHCTUTYT
CYIeCTByeT B orpaHM4eHHOM BHAe. Tak Bo Dpan-
LIMU IIPOKYPOP MOXKET IPEAAOKUTD OOBUHSIEMOMY
3aKAIOUHTD CAEAKY TOABKO B CAy4ae, eCAH OBIAO CO-
BepIIeHO He3HAYHTeAbHOe IIPeCTyIAeHNUe, B 0OMeH
IpoKypop OyaeT TpeboBaTb HakasaHUe, He IIpe-
BBIIIAOIEE OAHOI'O IOAQ 3aKAroueHus. B Ocronnu
3aKAIOYEHHE «CAEAOK C IIPaBOCYAHEM> BO3MOXKHO
B TOM CAy4YaeT, €CAM HaKa3aHMe 3a COBepIIeHHOe
IIpecTyIAeHHe He IIPeBbIIIaeT YeThIpeX AT AHIIe-
HUS CBOOOABL

CunTaercst, YTO HHCTUTYT AOCYA€OHOTO COoraa-
IIeHHsI O COTPYAHHYECTBE B OTe4eCTBEHHOM CHCTe-
Me YTOAOBHOTO CYAOIIPOU3BOACTBA 00AAAQ€T OTHO-
CUTEAbHON HOBH3HOI. 3aKOH, KOTOpbIM B PO 6b1a
BBEACH AAHHBIN HHCTUTYT, BCTYTIUA B CUAY 14 mroas
2009 roaa.

OaHako 5xe ecant 06paruThbcst k TekcTy CyaeOHBIX
ycTaBoB 1864 I., IpUHATHIX UMIIepaTOpOM AAeKCaH-
ApoM II, MO>XXHO YBUAETD CAeAyIOIIee TOAOKEHHE:
«EcAu mpusHaHMe IMOACYAMMOro He BO30y>KAaeT
HUKAKOTO COMHEHHS, TO CyA, He IIPOM3BOAS AAAb-
HeHMIIero NCCAGAOBAHUS, MOXET IepetTH K 3aKAIO-
YMTEABHBIM IIpeHusIM> | 8 |. KoHeuHo, AaHHOE 10AO-
KeHUe HeAb3sI B IOAHOM Mepe Ha3BaTh AOCYAOHBIM
COTAalIeHHeM O COTPYAHMYECTBe, HO HeAb3sl He OT-
METHTb OIIpEAEAeHHbIe YePTbl, XapaKTepHbIe AAS
«<CAEAKH C IIPABOCYAHEM >

Ha ceropnsamnmit AeHb B 3aKOHOAATEABCTBE 3a-
KPEIASIeTCS CAeAyIoIee OIpeACACHHE HCCAEAYEMOTO
HHCTUTYTa: «/\OCyAeOHOe COorAalieHre O COTPYA-

HUYeCTBe — COTAQAIIEHNe MeXAY CTOPOHAMHU OOBH-
HEeHUS U 3alUThl, B KOTOPOM YKa3aHHbIE CTOPOHbI
COTAACOBBIBAIOT YCAOBHUS OTBETCTBEHHOCTH IIOAO-
3peBaeMOro HAM OOBUHIEMOrO B 3aBUCHMOCTH OT €0
AEVICTBHII TOCAE BO30Y>KAEHHSI YTOAOBHOTO A€AQ HAU
npeAbsBAeHus o6BuHeHus> (1. 61 cr. S YIIK PD).

B xayecTBe OCHOBHOM IleAM pacCMaTpUBaeMOIo
MHCTUTYTa B IIPAaKTHKE POCCUHCKOTO YTOAOBHOTO
pollecca AeTepMUHUPYETCS CTUMYAMPOBaHHUE I10-
AOXHTEABHBIX IIOCTKPUMHUHAABHBIX IIOCTYIIKOB 00-
BUHSEMOT0, 4TO IIPEAYCMaTPUBAET OIIpeAeAeHHbIe
IIOAO>KUTEAbHbIE AASL AAHHOTO AMIIA MaTe€pHAAbHBIE
U TIPOLIeCCyaAbHbIe IOCAEACTBUSA PAcCMOTpPEeHUs
YTOAOBHOTO A€AQ B IIOPSIAKE, IPEAYCMOTPEHHOM TA.
40.1 YIIK P®. Kpome ToOro, cropoHa oOBUHEHHUS
B AHIIe IIPOKYPOpa TaKKe PAaCCYUTHIBAET Ha OIpeAe-
ACHHBIN ITOAOXKUTEABHBIN 9P PEKT COrAaCUTEAPHOM
IIPOLIEAYPbI, KOTOPBIN 3aKAIOYAETCS B IMOAYYEHUU
3HAYUMOM AASl IPEABAPUTEABHOTO PACCACAOBAHUSA
uHPOpMaLIUY, cnoco6CTBy10Lueﬁ PaCKpPBITHIO U pac-
CAEAOBAHUIO ITPECTYTIACHHUS, PO3BICKY UMYIIECTBA,
AOOBITOTrO IPECTYIHbIM ITyTeM [9].

TaxuM 06pa3oM, M3ydas HCTOPHIO CO3AAHUS
U Pa3BUTUSI HHCTUTYTA AOCYA€OHOTO COTrAaIeHIsI
O COTPYAHHYECTBE, MOXXHO HArAsSAHO IIPOCAEAUTD
KaKUM ITyTeM OCYILeCTBASIAACh 60pbba ¢ mpecTyIHO-
CTDIO B Pa3AMYHbBIX BpEMEHHbIX 9110XaX X PA3AUYHBIX
rOCyAQPCTBaX, a TaK K€ IIOA BAMSHUEM KaKuX Pak-
TOPOB CKAQABIBAAOCH CTAHOBAEHHE AQHHOTO MHCTH-
TyTa. CpaBHUTEABHBII AHAAU3 3apYOEXKHOTO OIBITA
IPUMEHEHHS «CAEAOK C IIPAaBOCYAHEM> II03BOASET
CO3AATh O0Aee MOAHOE MPeACTABACHHE O CYLIHOCTH
HCCAEAYEMOI'O MHCTUTYTA, IOABEPIHYTh KpUTHYe-
CKOMY aHAAM3y BO3HMKAIOIIUE B OTEYeCTBEHHOM
IPaKTHUKe ero MpUMeHeHHs TPOOAeMBI, a TaK JKe Oc-
MBICAUTD CYIJHOCTb U Ha3HaYeHHEe NHCTUTYTA AOCY-
AeOHOrO COoraaleHHs O COTPYAHHYECTBe B POCCHUIL-
CKOM AOKTPHHE.
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AHHOTaI.II/I}I: B craTtpe PpaccMaTpHBAIOTCA BOIIPOCHI, IIOCBAIIEHHbIE 9KOAOT'MYECKHUM HAAOI'aM

B HOPBGI‘I/II/I. Boaee HOAPO6HO ABTOPp OCBEMAeT YEThIPE KATETOPHU IKOAOTMIECKNX HAAOTOB: 9HEP-

reTU4€CKNe HAAOTH, TPAHCIIOPTHDBIE HAAOTI'H, HAAOTH Ha 3arpsI3HEHHE oxpymaromeﬂ CpeAbL K peCypcC-

HbIC HAAOTH.

KaroueBbpIe CAOBa: 9KOAOTHYECKHE HAAOTH, S9HEPreTHI€CKHE HAAOI'H, TPAHCIIOPTHbIE HAAOTH,

HAAOTH Ha 3arps3HeHne OKPY>Kalollel CpeAbl, peCypCHbIE HAAOTH.

Mup He CTOUT Ha MeCTe: MEHSIeTCS KAMMAT, [IPH-
POAQ, pa3BHBAETCS HAyKa, POMBIIIAEHHOCTD. BMme-
CTe C TeM MeHsIeTCsl U OKpy»karomasi cpeaa. Hu aast
KOTO He CEKPeT, YTO Ceiyac Hallla IIAAHeTA HCIIBITHI-
BaeT IPOLIeCC TA0OAABHOTO IoTenAeHus. B 60Abieit
CTEIIeHNU IIPOMCXOAUT 3TO U3-32 TOTO, YTO B IIEPBYIO
OYepeAb AIOAU AYMAIOT O CBOEH BBITOAE, CTABSI <3A0-
pOBbe> IAAHETH Ha Bropoe MecTo. [Tpobaemsr 3a-
IPSI3HEHHUSI OKPY>KAIOLIEH CPEABI Y>Ke AABHO Iepe-
CTaAU OBITH BOIIPOCOM OAHOTO TOCYAapcTBa. CTpaHs
BCero Mupa OOPIOTCs ¢ AAaHHBIM mporieccoM. Heo6-
XOAMMOCTD pellIeHUs BOIIPOCa 9KOAOTUYECKON Oes-
OIIACHOCTH TOCYAAPCTB M CO3AAHME MEXaHHU3Ma, KO-
TOPBIiL OYAET yMEHBIIATD U CAEP)KUBATH HETATUBHOE
BAUSIHIIE BBIOPOCOB B CAOM aTMOCQePBI, HIHOCSIIHIX

9KOAOI'MU ITAAHETHI BUAUMBIN OTIIEYaTOK, HAIlAA
CBOe OTpakeHHe B moAoKeHUsix Knorckoro mpoto-
koAa K Pamounoit kousennmu OOH 06 usmMenennn
KanMaTa. QUHAHCOBOE peryAnpoBaHUe 9KOAOTHYe-
CKOTO BOIIPOCA CO CTOPOHBI TOCYAAPCTBA HAXOAUT
CBOe BBIp@XKEHHE B IIPUMEHEHUU OCOOBIX HHCTPY-
MEHTOB, KAKUMU MOTYT SIBASITbCSL:

e OKOAOTHMYECKHE HAAOTH, BBEACHHBIE AAS 3Me-
HeHU [IeHT U, TAKUM 00pa3oM, IIOAUTHKHU TOTPebH-
TEAEH U IIPOU3BOAUTEAEH;

+ TOPrOBbIE pa3pelleHMs], BBeACHHbIE AASI CHU-
xeHus BBI6pocoB (kBoTbr Ha BEIGpOcE CO,, KBOTHI
Ha BBIAOB PBIOB;

« 9KOAOIMYECKME B3HOCHI, BBEACHHbIE YTOOBI I10-
KPBITh PACXOABI Ha 9KOAOTHIECKHE CAYKOBI;
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* 9KOAOTHMYECKHe CyOCHAUM U ABTOTHI, CO3AQH-
Hble AASL CTUMYAMPOBAHMS Pa3BUTHI HOBBIX TEXHO-
AOTHI1 C BICOKUM YPOBHEM 3alIUThI OKPY>KaloIei
CpeAbI;

e CXEMbl OTBETCTBEHHOCTH M KOMIIEHCAIIUH,
IleAb KOTOPBIX — 00ecIiednTb BO3MeIjeHHe IIOCACA-
CTBHI1 OTTacHOM AeareabHOCTH [ 1, 130].

OaHMM 13 caMbIX 3P PeKTHBHBIX crioco0oB 3amu-
TBI OKPY>KAIOIIell CPEeADbI SIBASIETCS IIOCTPOEHME Ha-
AOTOBOI CUCTeMbI TAKUM 00pa3oM, 4YTOOBI IIPOCTHU-
MYAMPOBATh OOILIECTBO B UCIIOAB30BAHUH IAASIIIAX
AASI IPHPOABI TeXHOAOTHI IIPUMEHSIS, B TOM YHCAE,
YCHA€HHE HAAOTOBOM HAarpy3KHU Ha 3arps3HAOLIHe
mpou3BOACTBa. ITaaTexu, BbinaaunBaemMble TAKUMU
IIPOM3BOACTBAMH, Ha3bIBAIOTCS 9KOAOTHYECKMMU Ha-
AOTaMH.

CrouT caeaaTp akijeHT Ha CAMOM TePMHHE «3KO-
AOTHMYECKHM HaAOT>. MbI IPUBBIKAM, YTO Ha3BaHUE
HAAOTa OTPAKaeT 00'beKT HAAOTOO0OAOXKEHN S, HALIPH-
Mep, HAAOT Ha IIPHObIAb, HAAOT Ha UMYIL[eCTBO PpU3H-
geckux Anrj. OAHAKO KOTAQ pedb 3aXOAUT 00 9KOAO-
TUYeCKOM HAaAOTe, MbI TepsieMcsl B AorapKaX. CBsa3aHO
3TO C TeM, YTO B PA3HBIX CTPAHAX IIOA AAHHBIM T€PMH-
HOM IIOHHMMAIOTCSI pa3Hble HAAOTH, YCTaHOBAEHHbIE
rOCYAQpPCTBOM, TaK, HanpuMep, B Hopseruu cyme-
CTByeT HAAOT Ha BBIOPOC YTA€KHUCAOIO ra3a, HaAOT
Ha OKCHABI a30Ta U COOPBI 32 TEPPUTOPHIO AASI TOTO,
4TOOBI CIIOCOOCTBOBATD 9P PEKTUBHOMY U OBICTPOMY
OCBOEHHIO IIOTEHIIUAABHBIX MECTOPOXKACHUH, a TaK-
’Ke YTOOBI IPOAAUTD CPOK CAYKOBI yIKe CYIIeCTBYIO-
mux, B CIITA cymecTByeT HaAOT Ha OYUCTKY HeTs-
HBIX IISITEH Ha BOAOEMAX, HAAOT Ha 9HEPTOHOCHUTEAU
B HupaepaaHpaax u T. A.

AHpeKTOpaT 0 HAAOTaM U TAMOXKEHHBIM COOpaM
Hopseruu paspeAna skoAornyeckrie HAAOTH Ha CeMb
TPYIIII IO 0OAACTSIM IPUMeHeHHSL:

+ OJHEepreTHYecKHe;

 TPAHCIIOPTHBIE;

* IIAQTEXM 32 3arps3HEeHMS;

* IIAQTEXH 32 pa3MelleHHe OTXOAOB;

+ HAAOTH Ha BBIOPOCHI BEIeCTB, IPUBOASIIIHNX
K TAOOAABHBIM U3MEHEHUSIM;

+ HAAOT Ha IIyMOBOE€ BO3AEHCTBUE;

 TIAATEXH 32 ITOAb30BAHHE IPUPOAHBIMH pe-
cypcamu [2, 131].

M3 paHHOTO TepedHs BO3MOXKHBIX IIAATEXeHN
MOYKHO CAEAATb BBIBOA O TOM, YTO TEPMHH «3IKOAO-

rU4YecKre HAAOTH > He PACKphIBaeT 0ObeKT HAAOTO-
006A0KeHNsI. AQHHBII TEPMUH SIBASIETCSI COOHPATeAD-
HBIM AASI BCEX IAQTeXXeH, I[eAbI0 KOTOPBIX CAY>KUT
3amuTa OKpyxKaromes cpepbl. OcobeHHOCTBIO AQH-
HOT'O HAAOTA SIBASIETCS TO, YTO B €0 COCTAB BXOAST
HECKOABKO 06beKTOB 00A0KeH M. CTOUT OTMETHUTB,
4TO 0OBEKTBI UMEIOT Pa3HYI0 9KOHOMUYECKYIO U ITpa-
BOBYIO Ipupoay. Tak, Harmpumep, 06bEeKTOM HaAOTa
Ha BBIOPOC ABYOKHCH YTAEPOAQ SIBASIETCSI ABYOKHCh
yrAepoaa, 06beKTOM HaAOTa Ha AOOBIYY IIOAE3HBIX
MCKOTIaeMbIX IIPU3HAIOTCS TOAe3HbIe HCKOIIaeMble
U T.A. B AaHHOM IIprMepe HaAOr Ha BBIOPOC ABY-
OKHCH YTAEPOAAQ HMMeeT IPHPOAY dKOAOTHYECKUX
IIAQTeXXel, B TO BpeMsI KaK HAAOT Ha AOOBIUY IOAe3-
HBIX MCKOIIaeMBIX MMeeT IIPHPOAY, XapaKTepHYIO
AASI PEHTHBIX ITAQTeXXeH- IAaTeXXeH 3a TOAb30BaHHe
HeAPaMH, OAHAKO 063 HAAOTa SIBASIFOTCS 9KOAOTHYe-
ckumu [ 3, 127-128].

Tak Kak B pa3HBIX CTPaHaX CyIeCTBYIOT Pa3Hble
Haaory, EBpocraroM 6BIAO BbIAEAEHO YeThIpe OC-
HOBHBIX KaTeTOPHH HAAOTOB, CBSI3aHHBIX C 3aIUTOMN
OKpY’Karoleil CpeAbl. ITO OBIAO CAEAAHO C LIEABIO
YHUQUKAITUY 1 BO3MOXKHOCTDIO IIPOBEACHHUS CPaB-
HUTEABHOT'O aHAAM3A TAKHX HAAOTOB. BhIAeASIOT cae-
AyIOIIFie OCHOBHbBIE KaTeTOPHH:

+ JHepreTHYecKre HaAOTH;

+ TPAHCIIOPTHBbIE HAAOTH;

+ HAAOTH Ha 3aTrpsi3HEHMe OKPY KAIOIeH CPeAbl;

+ pecypcHble HAAOTH.

JHepreTnyecKne HaAOrH. AaHHas TPyIIA Ha-
AOTOB BKAIOYAeT HAAOTHY Ha 9HepreTHYeCKHUe TPOAYK-
TBI, KOTOpPbIE HCIIOAB3YIOTCS KAaK AAS TIEPEABIIKHbIX
TaK U AASL HEIIepeABIDKHBIX IjeAeil. CaMbIM Ba>KHBIM
HAAOTOM B ITePEABIDKHBIX LI€ASIX CUMTAETCS OeH3UH
U AH3€Ab. DHepreTHYeCKHMMU IIPOAYKTAMH B Helle-
PEABIDKHBIX IeASIX SIBASIIOTCSI HePTSHOE TOIIAHMBO,
IIPUPOAHBII I'a3, YTOAb U dAeKTpHudecTBO. Hasoru
Ha YTAGKHCABI Ta3 BKAIOYAIOTCS B IPYIIITy 9Hepre-
TUYeCKUX HAAOTOB, a He B IPYIITy HAAOTOB Ha 3a-
IpsI3HEHHE OKPY>Kalolllel CpeAbl, TI0 HeCKOAbKMM
npuynHaM. Yare Bcero oHM CBS3aHBI C APYTHMU
dHepreTUYeCKUMH HAAOTAMHU 1 He MOT'YT OBITD pa3ae-
A€HbI B HAJMOHAABHBIX CUETaX TOCYAAPCTBA. Apyroi
IIPUYHHOMN SIBASIETCS TO, YTO AQHHBIM BUA HAAOTOB
MOXXeT 3aMeHSITh KaKO-AN00 9HepreTH4ecKuil Ha-
aor. Ecan o6patuThbest K paHee IpUBEAEHHON MHOIO
KAACCUUKAIIUU 9KOAOIMYECKMX HAAOTOB, AQHHOM
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AUpeKTOpaToOM 110 HAAOTaM U TAMOXXEeHHBIM COOpam
Hopseruu, MoXXHO 3aMeTHUTbh, YTO KAACCHPUKAITUSA
siBAsieTCs OoAee TOAPOOHOI. CBSI3aHO 9TO C TeM, 4TO
Hopserus yaeasier 60AbIioe BHUMaHMe IpobaeMe
3arpsi3HeHHs OKPY>Kalolllei CPeAbl U TPeATIpUHIMA-
eT Bce HeOOXOAMMbIE MepbI AASL ee Ay UIIeHusL. B cBs-
31 C 9THUM, YIIOMSHYThIe MHOIO BbIllle IPUYHHbI OTHE-
CeHMsI HAAOTa Ha BBIOPOC YTAEKHCAOTO ra3a B IPYIIIy
9HepreTUYeCKHX HAAOTOB SIBASIOTCSI HEAKTyaAbHbI-
mu u B HopBeruu paspeaseHne Takux HaAOTOB I10 pas-
HBIM TPYIIIaM ABAsIeTCS BO3MOKHBIM. 1o aHarorum
C HAAOTOM Ha BbIOPOC YTAEKHCAOTO ra3a TakxKe MOX-
HO PacCMOTPeTb U HAAOT Ha BBIOPOC OKCHAQ CEpBL
I'lo yauduuuposanHoi kaaccudpuxaruu Espocrara
OH Tak)Ke OTHOCHUTCS K IPyIIIe S9HepreTHIeCKUX Ha-
AOTOB. B cBsi3u ¢ 9THM 06pa3doBarach «TPaAULIUS»>
CEeBEePHbIX CTPaH, COTAACHO KOTOPOM AAHHbIE HAAOTHU
OTHOCAT K I'pyTIIle 9HePreTUIeCKUX [4,46-48].

TpancnopTHbie HaAorH. AaHHAS I'PyINIa Ha-
AOTOB B OOADBIIMHCTBE CAy4aeB CBSI3aHA C IIPABOM
COOCTBEHHOCTH M HCIIOAb30BaHHEM aBTOTPaH-
criopTHBIX cpeAcTB. Haroru Ha Apyrue Tpancnopr-
Hble CPEACTBA, HalIpUMep CaMOAET, SIXTa, M I10XO-
KM€ TPAaHCIIOPTHbIE YCAYTH, HAI[PUMep ITOCTOSHHO
KyPCUPYIOIIMI YapTep UAU Pe}C, IPeAyCMOTpPeH-
HBII paancaHneM), TaK>XXe BKAIOYAIOTCS B AQHHYIO
TPYIIITY, €CAU OHU COOTBETCTBYIOT O0IeMy oIpepe-
ASHMIO HAAOTOB, CBSI3aHHBIX C 3alIMTON OKPY>Kalo-
mieit cpeabl. TpaHCIOPTHDIN HAAOT MOXET OBITH Kak
€AMHOBPEMEHHBIM B CAy4Yae C UMIIOPTOM HMAHM IIPO-
AXKel TPaHCIIOPTa, TaK U eXETOAHBIM, HallpuMep
HAAOT C BAAAEADBLIEB TPAHCIIOPTHBIX cpeacTB. Haaor
Ha OeH3UH, AM3eAbHOE TOIIAMBO M APYTHe TPaHC-
MOPTHBIE TOPIOYMe BKAIOYEHbI B IPYIITy d9HEpreTH-
YeCKUX HAaAOTOB.

Haaor Ha 3arpsisHeHHe OKpY>Kalolier CpeAbI.
B panHYyIO rpymnmy BXOAST HAAOTH HA H3MePeHHbIe
HAM IIPeAIIOAAraeMble BRIOPOCHI B BO3AYX U BOAY,
a TaKoKe Ha TBepAble OTXOABI U ITyM. KickaroueHnem
U3 IIPaBHA SIBASI€TCS HAAOT Ha YTA@KHCABIM Ta3, KOTO-
PBIi BKAIOYAETCs B TPYIIITY SHepreTHYeCKUX HAAOTOB.
Kak ynmoMuHnaAoch paHee, AaHHasl KAACCUPUKAIUS
6p1aa co3pana EBpocrarom, a Tak kak Kopoaescrso
Hopserus B EBpocoros He BXOAUT, AAHHAsI KAACCH-
¢uKanua He BCerpa MOAHOCTBIO COOTBETCTBYET ee
HAAOTOBOM cucTeMe. B cBs3u ¢ aTum caeayeT orme-
THUTb, 4TO AUPEKTOPAT ITO HAAOTaM U TAMOXKEHHBIM

cbopam HopBeruu BbipeAsieT ApyTHe T'PYIIIBI, TAe
TIAQTEXH 32 pa3MelljeHre OTXOAOB M HAAOT Ha ITyMO-
BOE BO3AEHCTBHE SBASIOTCS OTACABHBIMH I'PYTIIIAMU.

PecypcHbie Haaoru. PecypcHble HaAOTH — 3TO
HAAOTH Ha U3BAeYEHHe IIPUPOAHBIX PeCYypPCOB, KpoMe
HeTH 1 Ta3a, TaK KaK [TAATeXU AAHHOTO BUAA IMEIOT
PeHTHBIN XapakTep. AaHHas IPyIIa HAAOTOB CTaBUT
nepep coboit onpepeseHHbIe mpobaemsr. Her Toyno-
IO OTBeTa Ha BOIIPOC- HAHOCHUTCS AH yIepb mpupo-
Ae TIpY U3BAEYEHUH IIPUPOAHBIX PECYypCOB, OAHAKO
B 00Ieil MPaKTHKe MPUHATO CYUTATD, YTO U3BAEUe-
HHUe IIPUPOAHBIX PECYPCOB MOXKET IIPUBECTH K 3a-
IPS3HEHUIO U II0YBeHHOM aposun. MHTrepecen ToT
¢axr, uto B HopBeruu Boob1e He CyliecTByeT TaKOM
rpymmnbl. Aupexkropar HopBernu BbipeAsieT aaTexu
3a IIOAb30BaHME ITPHUPOAHBIMH peCypCcaMy, OAHAKO
B 9Ty IPYILITY BXOAUT HAAOT Ha AOOBIYY IIOAE3HbIX HC-
KOTIaeMbIX, 4TO EBpoCTaT BbIHOCHT 32 paMKHU AQHHOM
TPYIIIbL.

Eme 0pAHOM 0OCOOEHHOCTDBIO IKOAOIMYECKUX
nAaTesxen sABAsieTcs ux GpyHKuus. BoapmuHCcTBO
Y4IEeHBIX B AAHHOM 00AQCTH CYUTAIOT, YTO OCHOBHAS
uAesl IpYMeHeHHs! HAAOTOBBIX HHCTPYMEHTOB-3TO
IIOTIBITKA YCTAHOBUTD 3aBUCUMOCTD MEXAY CyMMa-
MU OTYHUCAECHHI IIPEATIPHUSATHUI B OI0AXKETHI U CTelle-
HDBIO BpeAa AASI OKPY>KalollleH CpeAbl, HAHOCUMbIMU
STUMH IPEATPUATUAMU. JKOAOTUIECKHE TTAATEXHU
IPUHATO CIUTATh PUCKAABHBIM HHCTPYMEHTOM, TaK
KaK yYallle BCero, UX POAb- 3TO yBeAHMYEHHE AOXOAQ
610axeTOB. To, 4TO PHCKAABHASI POAD AQHHBIX IIAQ-
texxert B HopBeruu Beanka, oueBHAHO 1 beccriop-
HO. AT060F1 HAAOT TaKKe MOXKET UTPATh U PeryAH-
PYIOIIYI0 GYHKIIUIO, U CYUTACTCS, YTO PHCKAABHAS
QYHKITHS BCe ke IPEBAANPYET HaA peTryAUpYIoIer.
OAHaKO, Ha MOM B3TASIA, OCOOEHHOCTHIO 9KOAOTHYE-
ckuX HaaoroB B Hopseruu siBAsieTcsl TO, 4TO TaKkue
HAAOTH B IIEPBYIO OYePeAb BHIIIOAHSIOT PEryAUpPY-
IOIIYI0 QYHKIIHIO. DTO 3HAYHT, YTO I}eAb HAAOTOB
B AQHHOM T'OCYAQPCTBe He ITOAYYUTDH KaK MOXKHO
boAbllle AOXOAQ B KasHY, a OKa3aTb BO3AEHCTBHe
Ha KaKue-AH00 IIPOLIeCChbl, CAU 32 PUPOAHBIE pe-
CYPChI IPUXOAUTCS MAATUTh AOCTAaTOYHO MHOTO,
TO y IOTpeOuTeAs] BO3HUKAIOT CTUMYABI K UX pa-
IJUOHAABHOMY HCIIOAB30BaHMIO. CTOUT 3aMeTHTD,
4yro B HopBeruu cuabHO pasBUTO >KUBOTHOBOACTBO,
OHO AaeT 0koAO 80% OT Bcel TPOAYKIIUH CEABCKOTO
X034HCTBa, a Takke Hopserus sanumaer 12 mecro
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II0 YPOBHIO BbIAOBa pbi6bL. MIMeHHO mO3TOMY ro-
CYAAQPCTBY TaK Ba’XHO COXPaHHUTb 9KOAOTHIO CBO-
el MeCTHOCTH. AASL MOAKPENIACHHS TOYKU 3peHus
aBTOpa TaKXe CAeAyeT OTMETHUTD, YTO HAAOTOBOM
0a30i1 10 9KOAOTHMYECKUM HAAOTaM BBICTYIIAIOT
MMEHHO CaMHM 3arpsA3HAIONHE BelleCTBa, U e€CAH
CAEAOBaThb AOTHKE I'OCYAAPCTBa, OHO YCTaHaBAH-
BaeT HAAOTHU C IIeABIO YMeHbIIeHHs BbIOPOCOB 3a-
TPA3HSIONINX BellleCTB H OTXOAOB, OAaroaaps yemy
yMeHbIIIaeTCsI HAAOTOBasl 6a3a 1Mo AQHHBIM BHAAM
HAaAOTOB U 61oakeT HopBerun moayuur MeHbine
AoxopoB. Iloayuaercs, 4To addexTUBHOCTD Ha-
AOTA TeM Bblllle, YeM MeHbIIIe IIOCTYIAEHHUS OT ero
B3MMaHHUs. JTO FOBOPUT O ToM, uTo B Hopserun
9KOAOTHMYEeCKIe HAAOTH BBIIOAHSIOT OOABIIE pery-
AMPYIOIYIO QYHKIUIO, 4eM PUCKAABHYIO.

OAHNM U3 Ba>KHBIX IPUHLUIIOB QYHKITHOHUPO-
BaHIS HAAOTOBOI CHCTEMbI IBASIETCSI HEIJeAeBOM Xa-
pakTep HaAOra. TO O3HAYAET, YTO IPH yIIAATe HAAOTA
HAAOTOIIAATEABIIMK He 3HaeT Ha KaKue [[eAr TIOMAYT

CpeACTBa, KOTOpbIe OH yraauuBaeT. OAHAKO, 10 MHe-
HUIO aBTOPa, CyTh 9KOAOTUYECKUX HAAOTOB COCTOUT
B BO3MellleHHH yijepba, IPUYNHEHHOTIO IPUPOAE,
a 3HAYUT, CPEACTBA, IIOAYYEeHHbIE IIPY B3UMaHUH UX
B Ka4eCTBEe HAAOTOB, AOAXKHDBI MATU HA MEPONIPUATHUSA
II0 YAYYIIEHHUIO 9KOAOTHYECKOM CUTYAIlH B CTPaHe.
To ecTb XxapakTep 9KOAOTHYECKUX HAAOTOB SIBASITCS
neaeBbiM. Koraa B 2012 roay B Hopseruu crosia Bo-
IIPOC O CHIDKEHHMH HAaAOTa Ha TOIIAMBO, HOPBEXIIbI
IIOAAEPKAAY AQHHYIO HAEH0, OAHAKO ITOCAE TOT0, KaK
OBIAO 325IBAEHO, YTO AQHHBII BUA HAAOTA OYAET HATH
Ha OIpeAEAEHHbIe MEPOINPHUATHS [0 COXPaHEHUIO
IIPUPOADBI, MHOTHE U3MEHUAH CBOe MHeHHe. AeAo
B TOM, 4TO >kxuTeAn Hopserum aoBepsitoT cBoeMy
TOCYAAPCTBY M IPOBOAMMOM MM ITIOAMTHKE, U XOTAT
He TOABKO ITOAAEPYKaTh, HO M AYYIIUTD Y POBEHb IKO-
AOTHU CBOeM CTpaHbl. JTO, 6€3yCAOBHO, 3aCTaBASIET
BCeX HaC 3aAyMaThCs O TOM, YTO MBI MOXKEM CAEAATDb
AASI HaIllel MAQHEeTBHI.
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