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AS FOR THE OWNERSHIP RIGHT TO THE
LAND OF THE UKRAINIAN PEOPLE

Abstract. The scientific approaches to determining the content of the legal structure of land
ownership of the Ukrainian people have been analysed. It is proposed to consider the ownership
right to the land of the Ukrainian people as a kind of public property, consisting in the domination
of the territory bounded by the borders of the state for the purpose of satisfying the interests of the
whole Ukrainian society, exercised directly by the Ukrainian people or bodies of state power or local

self-government on its behalf.
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By virtue of the adoption of the Land Code of
Ukraine on 25 October 2001, a moratorium on the
alienation of agricultural land was introduced. It was
a temporary measure that had been going on for all
this time and would remain in force until the agricul-
tural land circulation law came into force.

Due to the land reform and the adoption of Draft
Law No. 2178-10 ‘On Amendments to Some Legisla-
tive Acts of Ukraine on the Circulation of Agricultural
Lands’ [1] by the Verkhovna Rada of Ukraine on 13
November 2019, the interpretation of the constitu-
tionally enshrined concept of the ownership right to
the Ukrainian people’s land has become relevant.

Pursuant to Article 13 of the Constitution of
Ukraine, land, its subsoil, atmospheric air, water and
other natural resources that are within the territory
of Ukraine, the natural resources of its continental

shelf, exclusive (maritime) economic zone are ob-
jects of property of the Ukrainian people. The afore-
mentioned constitutional provision raises a number
of theoretical issues: what is the ownership right to
the land of the Ukrainian people; what competences
it includes; which means the concept of land as an
object of ownership of the Ukrainian people; wheth-
er the Ukrainian people can be the entity of own-
ership in general and the entity of ownership right
to the land, in particular; how are the powers of the
Ukrainian people as the entity of the ownership right
to the land different from those of the state authori-
ties and local self-government bodies entitled to act
for and on behalf of the Ukrainian people as entity
of the ownership right to the land.

The aforesaid issues have been repeatedly ad-
dressed by scholars in various fields of law. The
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Section 1. Agrarian law

positions of scientists on determining the content
and essence of the ownership right to the land of the
Ukrainian people should be grouped as follows.

The first position is to completely deny the own-
ership right to the land of the Ukrainian people.

Therefore, in the opinion of Professor M. V. Shul-
ha the Ukrainian people as the owner of the land can
be considered only in social and political aspect, and
in the legal sense it is unlikely that the people own
the specified natural resource [2, P. 79].

By denying the concept of the right to land of
the Ukrainian people P.E. Kulynych stated heretofore
that the constitution of any state, including the Con-
stitution of Ukraine, is not only a legal document,
but also a political and legal one that contains not
only legal regulations, but also provisions of politi-
cal or political-legal nature, that is why the constitu-
tional the “land - property of the Ukrainian people”
provision should not be qualified as a monopoly on
land property, its exclusive ownership of a single en-
tity, but as a declaration by the state of the intention
to impose certain requirements (restrictions) on the
acquisition of the Ukrainian people and implemen-
tation of land ownership by individuals and legal
entities [3, P. 67]. According to the scientist, the
aforementioned article does not regulate the ques-
tion of land ownership and the best way to resolve
the controversy over the property right is to amend
the Fundamental Law on Removal of Article 13.

Professor V.M. Yermolenko also criticises the
model of “ownership right to the land of the Ukrai-
nian people. In his opinion people is an abstract con-
cept, and in order to determine ownership, the land
needs to be clearly defined by its entity. It is due to
the fact that from a legal point of view, the entity of
ownership must be clearly personified. Currently,
the property of the Ukrainian people lies more in the
moral plane, but at the same time it must be trans-
lated into legal and economic [4].

V. O. Kobylianskyi agrees with the aforesaid po-
sition. From his point of view in Article 13 of the
Constitution of Ukraine, land is referred to as an

object of ownership of the people. However, the
right of ownership arises not only on the land, but
only on the land plot, by virtue of the fact that un-
der Article 79 of the Land Code of Ukraine, it is the
object of the property right. As the property right
can be registered only on the land plot and not on
the land, the conclusion is that Article 13 of the
Constitution of Ukraine is purely declarative [4].

A.M. Miroshnychenko refers Article 13 of the Fun-
damental Law to unsuccessful provisions. However,
he states that the provisions provided for by the said
article cannot be interpreted in relation to property
rights in the same way that at the level of individuals
and legal entities, territorial communities, the state
is also the Ukrainian people as the entity of property
rights. In his opinion, the ownership right to the land of
the Ukrainian people is a general concept in relation to
the property rights of the state and territorial commu-
nities - public-legal types of property rights. The prop-
erty rights of the Ukrainian people can be represented
either in the form of state or in the form of communal
property, which does not in any way exclude the pos-
sibility of existence of property rights of citizens and
legal entities, since part 1 of Article 13 of the Constitu-
tion of Ukraine does not use the formulation “object
of exclusive property’, instead, in Article 14 directly
providing for the possibility of acquisition of land in
the property of legal entities and individuals [S].

1. V. Zub considers the concept of ownership
of the Ukrainian people constitutional and legal,
which reflects the sovereignty of the state and the
people of Ukraine over natural resources in the ter-
ritory under the jurisdiction of the state of Ukraine.
Therefore, this concept cannot be used directly in
property relations [6].

In my opinion, it is inappropriate to consider the
constitutional norm on the ownership right to the
land of the Ukrainian people from the standpoint of
classical civil theory. By strongly denying this con-
struction, justifying the obligatory ownership of the
land on the ownership of only one personified entity,
scientists proceed from the interpretation of the es-
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sence of the property right “one entity of property
right — one object of ownership”, do not take into ac-
count public and legal nature legal relations that de-
velop around the ownership right to the land of the
Ukrainian people. In addition, it is inappropriate to
divide the provisions of the Constitution of Ukraine
into normative and declarative ones by virtue of the
fact that all provisions of the Fundamental Law have
direct effect and are equally normative.

As for the second position of scientists, they
should include authors who do not distinguish the
Ukrainian people as an independent entity of own-
ership right to the land, but identify it with such an
entity as the state. For example, civilians propose to
recognize the Ukrainian people, along with the state,
as an entity of state ownership and to consider it not
as an independent form of property but as a form of
the state ownership [7, p. 530-536].

At the same time S.O. Ivanov, 1. V. Snitsar by
studying the nature of the forms of property defined
in the provisions of the Constitution of Ukraine,
notes that if the state is an entity of the state owner-
ship, territorial communities are entities of commu-
nal property, then what form of ownership belongs
to such an entity of property rights as the Ukrainian
people? Obviously, the property right of the Ukrai-
nian people is not an independent form of property
and is, by its nature, state property, the entity of
which is the state of Ukraine. The scientists hereby
conclude that the provisions enshrined in Article
318 of the Civil Code of Ukraine regarding the de-
termination of the Ukrainian people as the entity of
property rights is declaratory. Such a construction
does not have a meaningful civil legal burden, since
the real mechanisms for exercising the aforesaid right
have not been developed in the classical civility sense
(8, p. 122-123].

We believe that identifying the Ukrainian people
as the entity of ownership right to the land and the
stateis not correct enough. The opinion of V. V. Nosik,
who proposed a two-tier structure of the ownership
right to the land, under which the property rights of

the state, legal entities and citizens are derived from
the property rights of the Ukrainian people, the en-
tities of ownership right to the land at the highest
level are citizens of Ukraine of all nationalities as
Ukrainian people, and at the lower level entities of
the property right are individuals and legal entities,
the state, territorial communities as legal entities of
private law [9, P. 223]. Scientific and legal approach
of V.I. Semchyk on the relationship between the
ownership right to the land of the Ukrainian people
and the right of state ownership right to the land also
proves that these are not identical legal categories.
From his point of view, the Ukrainian people are the
entity of ownership of all lands constituting the ter-
ritory of a country delimited by a border from other
states, to which the sovereignty of Ukraine extends,
irrespective of the forms of ownership right to the
land existing in the territory of Ukraine [ 10, P. 565].

The third position of scientists is to recognise the
Ukrainian people as a full and independent entity of
ownership right to the land.

In particular, V.I. Andreytsev distinguishes the
property right of the Ukrainian people as an indepen-
dent form of ownership along with the right of state,
communal and private property (individuals and le-
gal entities). The scientist considers the property of
the Ukrainian people in the sovereignty-territorial
aspect, as the exclusive owner, who has authority in
particular to change the boundaries and, accordingly,
the land as a territorial-spatial basis of the function-
ing of the state or the exercise of this power by legal-
ised representative and other authorities of the state
in accordance with the functions, delegated to them
by the Constitution of Ukraine or a special law. The
aforesaid natural resources form the material basis of
Ukraine’s sovereignty and ensure its social and eco-
nomic development [11, P.22].

Article 14 of the Constitution of Ukraine en-
shrined the provisions that proclaimed land the main
national wealth, which is under the special protection
of the state [ 12]. However, the Declaration on State
Sovereignty of Ukraine stated that it is the people
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of Ukraine who have the exclusive right to own, use
and dispose of national wealth [13]. The importance
of such an order determines the importance of land
not only as a natural heritage of present and future
generations of the Ukrainian people, but also that
land is the main means of production in agriculture,
the basis of national wealth, since the creation of
gross domestic product of the state is primarily based
on the use of this natural resource potential of land
within the borders of Ukraine.

A. I Khalota recognises the Ukrainian people as
an independent entity of property rights, which, in
the forms and limits defined by the Fundamental
Law of Ukraine, may directly exercise the ownership,
use and disposal ofland, or may be exercised by state
and the local authorities on its behalf [ 14, P. 206].

The authority of the Ukrainian people to own land
is absolute and is unchanged and permanent. Private
ownership right to the land by individual entities
does not imply a loss of ownership of the land by the
Ukrainian people, since the right of ownership of the
people and the right of ownership of an individual are
different in economic sense and the legal nature of the
phenomenon. At the same time, the Ukrainian people
own the land only under the title of ownership, and in
this aspect the ownership of the Ukrainian people is
exclusive [ 14, P. 206]. It means that the power of the
Ukrainian people to own land cannot be limited by
national or international legal acts.

In addition to the above, the exclusive right of the
Ukrainian people to possession should be combined
with the accessibility of every citizen to the natural
resource. At the same time, public authorities should
ensure the implementation of the social function of
ownership of the Ukrainian people by adopting laws
that would restrict restrictions on the acquisition of
private land by individuals and legal entities, prevent-
ed the formation of latifundia or land fragmentation.

An important element in the content of owner-
ship right to the land of the Ukrainian people is the
right to use, the essence of which is revealed through
the economic nature of ownership right to the land.

It is the obligations of every member of society to
comply with the requirements and rules of land use
in order to ensure their efficiency and rationality in
the operation thereof.

The competence of the Ukrainian people to dis-
pose of land, which is conditioned by objective and
subjective factors, has a special meaning. Although
the Ukrainian people are entity to public law, they are
not directly entity to property rights in civil relations.
On behalf of the people, the rights of the owner are
exercised by state authorities and local self-govern-
ment. In view of the special aspect of the legal status
of the Ukrainian people as entities of property rights,
only the people can dispose, for example, of land as
the territory of Ukraine by transferring part of the
land to other states [ 14, P. 207].

By agreeing with the aforesaid position, we see
the possibility of applying to the ownership right to
the land of the Ukrainian people a triad of ownership
rights — ownership, use, and disposal. However, the
peculiarity of the exercise of the powers of the Ukrai-
nian people is that the people exercise powers either
directly in the form of a referendum, or the bodies of
state power or local self-government exercise sepa-
rate powers on behalf of the Ukrainian people.

As of today, the issue of introduction of market
circulation of agricultural lands is an urgent one for
our country. In view of the strategic nature of this
natural resource and its enormous social importance,
the lifting of the moratorium on the sale of agricul-
tural land should be decided directly by the Ukrai-
nian people, as the titular land owner in Ukraine in
the All-Ukrainian referendum.

The All-Ukrainian Referendum, according to the
Law of Ukraine ‘On the All-Ukrainian Referendum’
dated 6 November 2012 No. 5475-V1], is a form of
unchallenged democracy in Ukraine, a way of exer-
cising power directly by the Ukrainian people, which
is to make (approve) citizens of Ukraine with deci-
sions issues of national importance by secret ballot
in the manner provided for by the law [15]. How-
ever, on 26 April 2018, the Constitutional Court of
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Ukraine ruled that the above Law of Ukraine was
declared unconstitutional and on the basis whereof
the Law was repealed [16].

Therefore, the decision of the Constitutional
Court of Ukraine has cancelled the possibility of
holding referendums in Ukraine for the purpose of
expressing the will of the people and legitimising the
power decisions through the institute of direct de-
mocracy. There is a gap in the laws. Regardless of the
regulations of the Constitution of Ukraine, which es-
tablish the possibility of holding referenda, there is
no legislative regulation. That is why the legislative
body is faced with the urgent question of drafting
and adopting a new act that will be constitutional,
democratic, meet European standards, and deter-
mine the legal basis, organization and procedure of
holding referenda — a form of direct democracy, a
way of exercising power directly by the Ukrainian
people as a holder of sovereignty and sole source of
power in Ukraine.

For the purpose of eliminating the gaps in the
laws and regulate legal relations related to the ini-
tiation, appointment (proclamation), preparation
and holding of an all-Ukrainian referendum under
the provisions provided for by the Constitution of
Ukraine, taking into account the practice of hold-
ing national referendums in Ukraine, creating a real
possibility for the implementation of all resolutions,
was drafted and submitted to the Verkhovna Rada
of Ukraine the draft Law of Ukraine ‘On the All-
Ukrainian Referendum’ dated 26 September 2019
No. 2182 [17], which is under consideration and
revision. In view of the lack of legislative regulation
of the will of the people to express their will on the
issue of lifting the moratorium on the circulation of
agricultural land, the state of the state under anti-
terrorist operation in the east of Ukraine, the aboli-
tion of the moratorium on the sale of land can lead
to speculation of the power holders.

Despite the fact that the Ukrainian people are
constitutionally recognized as the entity of owner-
ship right to the land, the exercise of this right, ac-

cording to Article 14 of the Constitution of Ukraine,
relies on the relevant bodies of state power and local
self-government, which should act in the interests of
the whole society. State and local self-government
bodies exercise the rights of the landowner on be-
half of the Ukrainian people, while maintaining the
permanence and immutability of property rights
within the territory of Ukraine. The powers of the
aforesaid authorities are defined by the Constitution
of Ukraine and other regulatory acts, but in general,
their powers in relation to land concern only the ex-
ercise of the right to manage the said property.

The work of Professor V. V. Nosik, which most
fully discloses the content of the powers and proves
that the Ukrainian people is an independent entity
of ownership right to the land that owns, uses and
disposes of land within the territory of Ukraine. The
author notes that the content of each of the powers
has its own specificity, due to the public-legal nature
of the ownership of the people onland. In particular,
the right of ownership is based on the natural law of
the Ukrainian nation on its territory and is absolute,
unchanged, permanent, determining the legal regime
of other natural resources; it cannot be restricted by
any laws of Ukraine and at the same time it must be
combined with the accessibility of every citizen to
the right to use the land [9, p. 225-227].

Summarising the foregoing, we hereby finds as
follows: The Ukrainian people are an independent
entity of ownership right to the land, exercising their
powers directly through a referendum or indirectly
through state or local government bodies, which
are obliged to act on behalf of the Ukrainian people
on the basis of within the limits of powers and in
the manner provided by the Constitution and reg-
ulations of Ukraine. Land as an object of property
rights of the Ukrainian people has a special legal re-
gime, but at the legislative level this concept has not
found its foothold. Therefore, land as an object of
property rights of the Ukrainian people should be
considered as a natural resource, territorially limited
by the borders of Ukraine, recognized as the main
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national wealth, which is under special protection
of the state, is the material basis of sovereignty and
economic basis of independence of the state.
Furthermore, the constitutional consolidation of
ownership right to the land of the Ukrainian people,
as a legal phenomenon, should receive the proper

constitutional and legal mechanism for its imple-
mentation, which would include a system of guar-
antees of the interests of the owner by virtue of the
fact that today we see the separation of constitutional
regulations from the real institution of the ownership
right to the land of the Ukrainian people.
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SPECIAL PRINCIPLES OF CERTAIN PROCEDURES IN
THE ADMINISTRATIVE-TORT LEGISLATION

Abstract. The article focuses on the fact that the basis of the qualification process of any ad-
ministrative offense is its principles. The following was stated: the principles of administrative-legal

qualification are not fixed today in either administrative legislation or in the theory of administrative-

legal qualification. Therefore, the author proposed his own vision of the concept of “principles of

administrative legal qualification”.

Keywords: administrative-tort principles, qualification, administrative offenses, public order,

public safety.

The meaning of administrative law principles
during the process of the realization of administra-
tive liability will mark the main basics of administra-
tive and legal relationships connected to defining the
administrative offenses, their qualification, bringing
to administrative responsibility, the implementation
of administrative and tort proceedings (proceedings
on administrative offenses).

The basis of the qualification process of any ad-
ministrative offense, whether it’s an offense-like act
similar to petty hooliganism, bringing a minor intoxi-
cated or fortunetelling in public places, should be
the main provisions of a dogmatic nature, which the
qualification subject should be guided by during the
qualification of an administrative offense.

Principles as a legal category have always been
the main topic of research by specialists in the gener-
al theory of state and law (S. Alekseev, A. Petrushin,
S. Pogrebnyak, O. Skakun, M. Zvik) and administra-

tive law (V. Averyanov, Yu. Bityak, V. Zui, T. Kolo-
moets, V. Kolpakov), given their specific legal nature,
role and importance for the development of jurispru-
dence. At the same time, each area of administrative
law has both general principles and specific (special)
principles that correspond to the scope of adminis-
trative and legal regulation. One of these areas is the
administrative-tort sphere, the system of principles
of which, including the principles of administrative
offense proceedings, the understanding of which
now needs to be rethought due to the rapid develop-
ment of legislation and the science of administrative
law and the lack of a textual representation of the first
among the provisions of the normative -legal acts.
The principles of administrative qualification
are not currently enshrined either in administrative
law or in the theory of administrative qualification.
Therefore, we consider it necessary to offer our vi-
sion of the concept of “principles of administrative
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legal qualification” and define them as guidelines,
principles and requirements that characterize the
content of qualification of administrative offenses
and are mandatory for subjects to comply with ad-
ministrative and jurisdictional powers.

A detailed analysis of the current regulatory le-
gal acts, in particular, the norms of the Constitution
of Ukraine and administrative legislation (Code of
Ukraine on Administrative Offenses (CUAQO), Code
of Administrative Procedure of Ukraine) of certain
provisions of international legal acts that have been
ratified by the Verkhovna Rada of Ukraine and form
an integral part of Ukrainian legislation, and general
principles of administrative law as a branch of law al-
lowed us to propose a system of principles of admin-
istrative qualification ii. Such a system can include
the following principles: legality; equality of citizens
before the law; publicity; objectivity; exhaustibility;
personalization completeness of administrative qual-
ifications; resolving disputes in favor of the person
whose actions are qualified; the inadmissibility of a
double charge of an administrative offense; immuta-
bility; professionalism.

The principle of legality is that all information
about an administrative offense, including reporting
or obtaining evidence and information about unlaw-
ful encroachment on public order and public safety
in another way, for example, in the process of patrol-
ling, must be obtained exclusively by law. Otherwise,
it cannot be taken into account when qualifying an
administrative offense. The principle of legality also
requires mandatory consideration of circumstances
in which administrative liability is excluded (Part 2
of Art. 58 of the Constitution of Ukraine [1]. Thus,
the actions of the offender must be qualified accord-
ing to the norms of administrative law that were in
force at the time the administrative offense was com-
mitted, without assuming qualification by analogy.
So, apply the administrative norm prescribed by law.

The principle of equality of citizens before the
law and the body (official making the qualification of
an administrative offense) follows from parts 1 and

2 of Art. 24 of the Constitution of Ukraine: citizens
have equal constitutional rights and freedoms and
are equal before the law [1].

The principle of publicity of the qualification
of an administrative offense is that the authorized
bodies (officials) implement it officially, on behalf of
the state. Only such qualifications will lead to legal
consequences.

The principle of objectivity of the qualification
of an administrative offense excludes the subjective
assessment of the authorized body (official) that
carries it out. When conducting qualifications, it is
necessary to be guided solely by information about
the circumstances of the case obtained in compli-
ance with the principle of legality.

The principle of exhaustibility guarantees the
qualification of an administrative offense under such
alegal norm within the framework of the CUAO will
finally describe its composition, with the obligatory
condition of reference to the relevant part, para-
graph, subparagraph of the applied article.

The principle of personalization requires the sub-
ject of qualification to conduct it, taking into account
the features and individual characteristics of both
each administrative tort and each personality of the
offender, existing at the time of the administrative
offense and in the implementation of administrative-
legal qualifications.

The principle of completeness of qualifications
ensures the need to take into account all, without
exception, acts that a person committed. The appli-
cation of which selective approach or qualification of
a separate part of the committed acts is unacceptable.

The principle of resolving disputes in favor of a
person whose actions qualify is directly enshrined in
part 3 of article 62 of the Constitution of Ukraine, ac-
cording to which evidence obtained illegally cannot
form the basis of the charge, as well as the assump-
tion [1]. So, when an authorized subject has doubts
about the qualification of an administrative offense,
he is obliged to interpret the latter only in favor of
the accused.
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The principle of the inadmissibility of a double
charge of an administrative offense follows from Art.
61 of the Constitution of Ukraine: no one can be
prosecuted twice for the same offense of the same
type [1]. Thatis, an administrative offense encroach-
ing on the sphere of public order and security cannot
be qualified according to one norm of the CUAQ, if
before that, when carrying out a different qualifica-
tion of an act of a person, a norm has already been
defined that covers the above offense.

The principle of the immutability of qualifica-
tions protects against its arbitrary (unreasonable, un-
founded) change. The grounds under which a change
in qualification is allowed are: 1) the implementation
of an error in qualification, which became a factor
that led to incorrect qualifications; 2) changes in the
circumstances of the case: the emergence of new or
invalidation already established; 3) exposing the fact
of knowingly incorrect qualifications, that is, the fact
of abuse of a person who has been granted the right
by the state to qualify administrative offenses in the
field of public order and public safety.

The principle of professionalism is closely inter-
twined with the principle of publicity. The entities
that carry out the qualification must have sufficient
theoretical knowledge and professional skills for its
implementation, since the legal consequences of
conducting an official qualification in any case affect
aperson through the imposition of an administrative
penalty for the offense. In addition, it is necessary
to create an appropriate theoretical base in the form
of methodological advice, clarifications, letters, etc.,
which will orient officials towards the implementa-
tion of the right qualifications and explain how to
correctly resolve disputes in the qualification of ad-
ministrative offenses in the field of public order and
public safety.

The qualification of offenses in the field of ensur-
ing public order and public safety has its own char-
acteristics, which are reflected in the principles of
its implementation. Among them, it is necessary to
name the principles: timely and quick response to

an administrative offense and the implementation
of its qualifications; maintaining a stable balance of
interests of the state, society and citizen; delimita-
tion of administrative offenses in the field of ensur-
ing public order and public safety from undifferen-
tiated criminal offenses; the use, development and
improvement of the methodological base for the
qualification of administrative offenses in the field of
public order and public safety; taking into account
international experience in the implementation of
the qualification of offenses in the field of public or-
der and public safety.

The principle of timely and quick response to an
administrative offense and the implementation of
its qualifications must be respected in the process
of identifying an administrative tort and consist of
a quick and adequate qualification. In this case, the
subject of qualification will be able to stop the of-
fense and prevent its new commission and at the
same time not violate the rights and freedoms of the
offender. This principle is of particular importance
in the field of public order and public safety, because
both law and morality play an important role here:
the subject of qualification, interacting with the of-
fender in this process (at the place of the offense),
must not only correctly qualify the offense, but and
convey the negative consequences of qualification
and, in general, the offense itself to the offender.
Most of these offenses are committed in public
places, and therefore their termination usually takes
place in front of many people, the correct actions of
the subject of qualification in such circumstances can
be a good example of incorrect behavior for others
and thereby prevent the emergence of new admin-
istrative offenses. Timeliness and speed of response
to any administrative offense, encroaching on public
order and public safety, due to the fact that the com-
mission of such administrative offenses as: smoking
tobacco in prohibited places (Art. 175-1 CUAO
[2]); purchase of moonshine and other strong al-
coholic beverages of domestic production (Art. 177
CUAO [2]); drinking beer, alcoholic, low alcohol
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drinks in places prohibited by law or appearing in
public in a drunken state (Art. 178 CUAO [2]);
gambling, fortune telling in public (Art. 188 CUAO
[2]) etc., an offender can easily hide his offense. For
example, a cigarette can be thrown away, a bottle of
alcoholic drink hidden, approximately the same situ-
ation occurs with gambling objects (cards, dice, etc.).

The principle of maintaining a stable balance
of interests of the state, society and citizen. The es-
tablishment of public order and public safety is the
task of the state, the implementation of which en-
sures the preservation of the interests of society as a
whole and of each citizen separately, this is the basis
for maintaining an appropriate standard of living in
the country. Therefore, it is so important to maintain
this relationship in the administrative qualification
of offenses.

The principle of distinguishing administrative
offenses in the field of ensuring public order and
public safety from undifferentiated criminal offens-
es ensures the correct application of administrative
legislation and the imposition of such sanctions that
will meet the offense and thus contribute to the es-
tablishment of citizens’ rights and freedoms.

The principle of the use, development and im-
provement of the methodological base for qualifying
administrative offenses in the field of public order
and public safety is substantiated by the importance
of stability of such phenomena as public order and
public safety, which allows maintaining an appro-
priate level of functioning of the state, interaction
between the state and society and the sustainable
development of the latter, which is ensured by in-
cluding through the implementation of the correct
qualification of offenses at the field. Given the fact
that the theory of the administrative-legal qualifica-

tion of offenses in the field of public order and public
safety is not formulated and there are many unre-
solved questions about this topic, there is a need to
approve a set of methods and theoretical provisions
on this topic. This will become a powerful tool to
ensure both public order and public safety.

The principle of taking into account internation-
al experience in the implementation of the qualifi-
cation of offenses in the field of public order and
public safety essentially follows from the previous
principle. Considering the fact that Ukraine today
has embarked on a path of major reforms that can-
not but affect administrative activities and which
are being implemented based on the international
experience of successful countries in Europe and
America, the process of qualifying administrative
misconduct in the field of public order and pub-
lic safety must comply with modern international
standards, so that the “mechanism for qualifying
administrative offenses” works in conjunction with
the new reformed legislation.

The definition of the principles of administra-
tive legal qualification, without exaggeration, plays
alarge role, since they not only form the basis for the
development of rules for the search for the relevant
norms of administrative law to be applied, but also
are embodied in the strict qualification requirements
of administrative offenses, deviation from which
entails going beyond limits of the legal field. In the
practical activities of the police, the observance of
these principles will ensure the development of an
algorithm for the actions of an official during the
administrative-legal qualification, will reduce the
number of cases of incorrect qualification of admin-
istrative offenses, and thus strengthen the rule of law
in the state.
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Under globalization and internationalization of
business relations, the tendency for national compa-
nies to enter foreign markets has increased. However,
in an economically unstable environment, this trend
has a negative aspect in the form of increased cases
of cross-border insolvency.

One of the main issues of insolvency, coupled
with a transnational element, is the lack of uniform
regulation of this phenomenon.

In the Russian Federation, regulation of cross-
border insolvency is currently only limited by the
provisions of Article 1 of the Law “On Insolvency
(Bankruptcy)”, which establishes national regula-
tion of foreign creditors, as well as the possibility of
recognition of foreign court decisions on insolvency.
Therefore, the Russian legislation does not contain
any procedural regulation of this legal instrument.

In turn, international practice, reflected in partic-
ular in the Regulation (EU) 2015/848 of the Euro-
pean Parliament and of the Council of the European
Union on Insolvency Procedures of May 20, 2015
(hereinafter — Regulation (EU) 2015/848, the Reg-

ulation), has developed a regulation of cross-border
insolvency based on two types of proceedings: main
and secondary.

This approach is based on the model of modified
universalism. This model suggests that the main in-
solvency proceedings may be supplemented by sec-
ondary (territorial) proceedings in other countries.

Under this approach, the main proceeding is com-
menced at the location of the debtor’s centre of main
interests, i.e. COMI standard is applied to determine
the jurisdiction of the main proceeding — the insolven-
cy proceeding is considered by the court of the State
that is the centre of the main interests of the debtor.

Secondary proceedings are commenced at the lo-
cation of the local enterprises of the debtor [ 5, P. 141].
Secondary insolvency proceedings are commenced
in order to facilitate the main process, namely, the sale
of the estate in the territory of the State in which the
proceedings are opened, or insolvency estate.

This type of insolvency proceedings, which is
aimed only at the sale of the estate, is not known un-
der Russian law — it is impossible to file an applica-
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tion for insolvency of any foreign legal entity estate
located in the territory of Russia before a Russian
court. At the same time, there are no legal obstacles
for simultaneous satisfaction of claims of several
creditors in the consolidated enforcement proceed-
ings through the sale of such estate.

According to Article 34 of the Law “On Enforce-
ment Proceedings”, several enforcement proceedings
initiated against one debtor of estate are united in a
consolidated enforcement proceeding. Accordingly,
consolidated enforcement proceedings are aimed at
the sale of the estate of the debtor for the benefit of
several creditors, which in essence is the sale of the
estate of the debtor.

Taking into account the existence of such a pro-
cedure in the Russian legislation and the question
whether it is necessary to include in the legislation
of the Russian Federation the possibility to initiate
proceedings against a foreign debtor aimed only at
the sale of assets located in the territory of the Rus-
sian Federation or the possibility of opening a con-
solidated enforcement proceeding is sufficient.

In order to answer that question, it was neces-
sary to find out what exactly constitutes a secondary
proceeding in global law, in particular, Regulation
(EU) 2015/848, one of the successful examples of
transnational resolution of cross-border insolvency
proceedings.

As noted earlier, the Regulation provides for the
possibility of multiple insolvency proceedings against
the same debtor. A main proceeding may be com-
menced by a court in an EU member State where the
centre of the main interests of the debtor, namely the
place where the debtor regularly manages its assets.

According to article 3 of the Regulation, where the
debtor has an establishment in a Member State other
than the State where the centre of its main interests is
located, the courts of that State have jurisdiction to
open a insolvency proceeding (secondary insolvency
proceedings). The legal consequences of this proce-
dure are limited to the assets of the debtor located in
the territory of such Member State. Article 3 of the

Regulation therefore limits the application of national
law to the consequences of secondary insolvency pro-
ceedings, which are limited to the sale of the assets of
the debtor, while secondary proceedings have no le-
gal consequences arising from the status of insolvency
with respect to the “fate” of the debtor himself.

This conclusion is consistent with the preamble
of the EU Regulation. In fact, paragraph 23 of the
preamble establishes that the main insolvency pro-
cedure opened in an EU member State in which the
debtor has main interests, has a universal scope of
application and aims to cover all assets of the debtor.
Secondary procedures that may be opened to protect
avariety of interests are limited only to assets located
in the territory of the State of their opening. Accord-
ingly, the provisions of the preamble are indicative
of the property nature of secondary proceedings and
therefore the consequences of such a procedure do
not affect the status of the debtor.

However, paragraph 40 of the Preamble of the
Regulation states that secondary proceedings may
serve a variety of purposes beyond the protection
of private interests: “Cases may arise in which the
insolvency estate of the debtor is too complex to ad-
minister as a unit, or the differences in the legal
systems concerned are so great that difficulties
may arise from the extension of effects deriving
from the law of the State of the opening of pro-
ceedings (put in bold by the author) to the other
Member States where the assets are located.”

According to that preamble text, the commence-
ment of secondary proceedings may also have the
purpose of spreading the legal consequences of the
insolvency of the debtor in the State where its estate
is situated. At first glance, that provision suggests that
secondary proceedings should be opened in case of
difficulties in extending the effect of the decision
resulting from the main insolvency proceedings.
However, it is necessary to pay attention to the fact
that such extension is necessary for the purposes of
sale of property belonging to the insolvency estate of
the debtor. In this regard, it should be said that the
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secondary proceedings are aimed at selling the assets
of the debtor, which are part of the insolvency estate,
and ultimately have a purely property value for the
insolvency procedure as a whole.

Secondary proceedings only complements main
proceedings, which is of universal importance. Since
the effects of the commencement of the proceedings
primarily affect the ability of the debtor to sell and
transact [4, p. 321], the Regulation is primarily con-
cerned with the ability to effectively manage the as-
sets of the debtor located in the territory of the State
where the secondary proceedingis opened and with
the protection of local creditors.

However, the decision made as a result of the
secondary proceedings should not contradict the
decision of the main proceeding. Article 34 of the
EU Regulation, revealing the concept of the second-
ary insolvency procedure, says that “Where the main
insolvency proceedings required that the debtor be
insolvent, the debtor’s insolvency shall not be re-
examined in the Member State in which secondary
insolvency proceedings may be opened”. This provi-
sion points to the priority of the main proceedings
that affect the debtor’s status after the insolvency
proceedings have been completed.

Since only the decision made in the main pro-
ceedings affects the debtor’s status, the consequenc-
es expressed in the termination of obligations result-
ing from the declaration of insolvency of that person
come from the moment the final decision in the main
insolvency proceeding enters into force.

Under article 45 of the Regulation, any creditor
is entitled to assert its claims in main and secondary
insolvency proceedings. Explaining this provision,
paragraph 63 of the preamble of the Rules states
that any creditor whose residence is in the European
Union right to lodge its claims to the debtor’s prop-
erty in every insolvency procedure to be conducted
in the EU. At the same time, each creditor should be
able to preserve all the assets obtained in insolvency
proceedings, with the right to participate in the dis-
tribution of common assets in other insolvency pro-

ceedings only if the claims of creditors of the same
line were satisfied in the same amount.

It follows from the above provisions of the Regu-
lation that partial satisfaction of creditor’s claims in
the secondary procedure cannot serve as a ground
for termination of the obligation. Since the said claim,
along with the secondary proceedings, may be submit-
ted to the register of creditors’ rights of claim in the
main proceedings, the obligation cannot be consid-
ered terminated before the claims of creditors in the
main proceedings have been satisfied, including if the
secondary insolvency proceedings are closed, because
the debtor’s estate has not been finally realized, unless
otherwise provided by the applicable law.

Therefore, the advantage of insolvency proceed-
ings is that local creditors obtain control over the
part of the foreign debtor’s property located in the
commencement State. This enables creditors, in
particular, to satisfy their claims in the manner pre-
scribed by the law of their home country and then
obtain satisfaction of the balance of claims from the
remaining property of the debtor in the State of the
main insolvency proceeding. In the absence of an
opportunity to open insolvency proceedings in the
Russian Federation for a foreign debtor, its assets,
which could be used to satisfy the Russian creditors,
may be used to satisfy the privileged claims included
in the register in the state of personal law of such
debtor. Accordingly, even in case of participation of
Russian creditors in foreign proceedings, protection
of their interests will be lower than that which could
have been provided in the proceedings opened in the
Russian Federation.

As to the consolidated enforcement proceed-
ing, it does not give control over the debtor’s assets,
which distinguishes it from insolvency of part of the
debtor’s estate. Therefore, such a design could not
protect the interests of local creditors, which was
present in the event of the commencement of bank-
ruptcy proceedings against the foreign debtor.

In addition, consolidated enforcement pro-
ceedings may exist irrespective of any public pro-
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ceedings commenced in other States against the
debtor. However, the commencement of bankrupt-
cy of part of the debtor’s assets is possible only if
there is an insolvency proceeding concerning the
same debtor in the State of the debtor’s personal
law, in order to ensure the unity of the debtor’s
legal status.

These circumstances indicate that the Russian
Federation’s consolidated enforcement proceedings

alone are not sufficient to protect local creditors in a
cross-border insolvency procedure. It is in order to
protect the interests of creditors located in the terri-
tory of the Russian Federation that legislation needs
to develop rules providing for the possibility of ini-
tiation of bankruptcy proceedings in Russia against a
foreign debtor, the consequences of which will apply
exclusively to assets located in the territory of the
Russian Federation.
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MHCTUTYT HEQOCTOWMHbIX HACJIEQHUKOB
B SAKOHOAATEJIbCTBE POCCUN, ABCTPUUN U HEXUUN
(CPABHUTEJIbHO-NMPABOBOW ACMEKT)

AHOTauHﬂ. B crarpe ITpOAaHAAM3MPOBAHDL ocobeHHOCTH IIpaBOro peryAMpOBaHNA NHCTHTYTa
HeAOCTOIleI)IX HAaCA€AHHKOB Ha IIpUMeEpe CpaBHHTeAbHOﬁ XapaKTEPHUCTUKH 3aKOHOAATEABCTBA PIAA
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crpan (Poccuiickas Oeaepanust, ABcTpuiickas pecy6banka, Yemckas peciy6anka). Boisasaensi mpe-

HMYI€CTBA U HEAOCTATKHU B Per'yAMPOBAaHUH 9TUX IIPABOOTHOIIEHHH.

KaAroueBbie cA0Ba: HeAOCTOIlebIe HACA€AHHKH, OTCTpaHEHHE, YMbICEA, IIPOTHUBOIIPABHOCTD,

MpOIIeHHNeE.

MHCTUTYT HEAOCTOMHBIX HACAEAHHKOB, KaK
Y MHOTHE APYTHe HHCTHTYThI HACAGACTBEHHOTO ITpa-
Ba, 3APOAHACH ellle B IIEPHOA CTAHOBACHUS PUMCKOTO
IIPaBa 1 IIOAYYHA CBOe crieniu$puieckoe, yHUKaAbHOe
pasBUTHE B KaXXAOK OTACABHOM IPABOBOM CUCTEME.
B panHOI paboTe HaM XOTeAOCh ObI OOPATUTHCS
K OIIBITY TaKUX CTpaH, Kak Poccus, Yexus u Ascrpus.

C BBepeHueM B perictBue YacTu Tperbert I'pax-
AaHckoro koaekca Poccuiickoit Pepeparumn (panee
'K P®), UHCTUTYT HEAOCTONHDIX HACAEAHHKOB TIO-
AYYHA HOBBIN TOAYOK B Pa3BUTHH, OAHAKO BCe PaBHO
HEAOCTATOYHO CHABHBIH, YTOOBI OIEPEAUTD HAIINUX
3apy0e>KHBIX KOAAET B perAAMeHTAIUH 9TOTO BOIIPOCA.

Aannble mpaBooTHOmeHuUs B Poccun 3akpenaeHs
B ctatbe 1117 I'K P®, B xoTOpO# yKa3aH nepeyeHb
AUII 1 OOCTOSTEABCTB, B CBSI3H C KOTOPBIMH BO3MOX-
HO IIPYMeHeHHe ITPABOBbIX HOPM O AHIIIEHHH IIpaBa
HACAeAOBAHM He II0 BOA€ 3aBelllaTeAs], a B CHAY 3a-
KOHa. JTO:

1) Awa, COBepUIMBIIHNE YMbIIIA€HHbIE IPOTUBO-
IIpaBHbIe ACWCTBUS, HAIIPaBA€HHbIE IIPOTUB OCY-
I[eCTBACHUS, IPEAYCMOTPEHHOTO 3aKOHOM HAU 3a-
BelllaHHeM ITOPSAKA HACACAOBAHHS ITPH YCAOBHH, UTO
OHH MTOATBEP>KAEHBI B cyae6HOM mopsiake [1].

2) POAHTEAH, AMIIIEHHbIE U He BOCCTAHOBACHHbIE
KO AHIO OTKPBITHS HACAGACTBA POAUTEAbCKHX ITPaB,
IIPY HACAEAOBAHUH ITO 3aKOHY, KOTAQ HACACAOAATEAS-
MH BBICTYTIAIOT AETH;

3) ecar Ha AMIIe A€KAAH O6S3aHHOCTH II0 copep-
JKAHUIO HACACAOAATEAS], I OHO 3AOCTHO YKAOHSIAOCH
OT UX BBITIOAHEHM L.

CaeayeT 0bparuTh BHUMaHHUE, YTO B IL. 1 — 31O
AMI]a <He HMelolliee IIpaBa HaCAEAOBaTb>, a BIL 2 —
«OTCTPAaHEHHbIE OT HACAEAOBAHUSA>.

AAS TPaXXAQHCKOTO 3aKOHOAATEAbCTBA ABCTPHU
TAKOKe XapaKTepHO HAAMYHME HHCTUTYTAa HEAOCTOM-
HbIX HacAepAHUKOB. Opnako B otamuue ot 'K PO,

B ABCTPHICKOM I'Pa)KAQHCKOM ITPaBe PacIIHpeH KPyT
AUI] 1 OOCTOSITEABCTB, IIPU KOTOPBIX MOTYT HACTy-
IIUTH TaKHe IIOCACACTBHUSL. \aHHbIE IOAOXKEHHS OTpa-
»keHbI B [AaBe 8 Bceobmjero rpask AQHCKOTO YAOKEHHs
Ascrpun (aasee BI'Y Ascrpun). imu npusHarorcs
rpa’kAaHe, KOTOpEhIe:

1) MPOTHB HACAGAOAATEAS COBEPIIUAH ACSHHE,
HaKa3bpIBaeMoe B CyAeOHOM ITOpsIAKe, KOTOPOe MO-
KeT OBITh TOABKO YMBIIIAEHHBIM U 32 KOTOPO€E TPO3UT
HaKa3aHKe B BUAE OOAEe YeM OAHOTO FOAA AMIIIEHHUS
csoboap! (§ 539) [2].

Ecam MBI CcpaBHHUM AaHHOE IIOAOXKEHHE
c4. 1cr 1117 'K P®, To yBUAMM, 9TO aBCTPHUIL-
CKHUIT 3aKOHOAQTEAb OOAee AETAABPHO YPEryAHpPOBaA
U KOHKPETH3HPOBAA BOIIPOC O TOM, 32 KaKHe HMeH-
HO YMBIIIACHHbIe IPOTUBOIIPABHbIE ACSHHS HACACA-
HUK MOX€T OBIT IPU3BaH HEAOCTOMHBIM, — KOTOpBIE
BAEKYT AUIIIeHIe CBOOOABI 60Aee deM Ha 1 rop, TeM
CaMbIM HUCKAIOYasI BOSMOXXHOCTh MHOXXE€CTBEHHOTO
TOAKOBAaHHMS AAHHOM IPaBOBOM HOPMBL.

2) 06MaHHBIM 06Pa3OM CKAOHSAH UAH IPUHYK-
AAAU HACAEAOAATEAS K OO'bSIBACHUIO TIOCAEAHEN BOAH
(§ 540), a Taxke;

3)TIOAABASAHM Y3Ke CPOPMUPOBAHHYIO HACAEAOAR-
TeAeM ITOCAEAHIOI0 BOAIO, IIPEIISITCTBOBAAU B ee 00b-
sBAenun uau usmerenuu (§ 540), Au6o copBasy uAH
TIOTbITAAACh COpBaTh ee ocymecrBaenue (§ 540) [2].

I/IS TpeX BbIH_[eHePe‘-II/ICAeHHbIX TTOAO>KEHUM MBI
MO>KeM YBHAETb, uTo 1o cpaBHeHHIo ¢ 'K PO, BI'Y
ABCTpuH IpeAycMaTpUBaeT OOAbIIee KOAUYECTBO Ae-
SIHUM, HaIIPaBA€HHBIX IPOTUB OCYIIIeCTBACHHUS I10-
CAEAHEN BOAU HACAGAOAATEASL.

4) B OTHOIIEHUH CYTIPYTa, 3APETUCTPUPOBAHHO-
IO IIAPTHEPA, CITyTHUKA XM3HU UAH POACTBEHHHKOB
[0 MpsIMOM AMHUM, OpaTbeB U cecTep yMepLIero
U MIX AeTel, a TAKKe ITACHIHKOB yMepIIero COBepIIH-
AUl YTOAOBHOE IIPeCTYIIA€HIE, KOTOPOEe MOXKET OBITh
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COBEepIIEHO TOABKO YMBIIIAEHHO U I'PO3UT HoAee yeM
TOAUYHBIM AMIIEHUEM CBOOOABI (q. 19§ 541) [2].

ITpoBoas mapasseAb MeXAY AAHHBIM IIOAOKEHHEM
U TPOKAAHCKUM 3aKOHOAATeAbCTBOM P, MBI HabAIOAR-
eM 00Aee IIHPOKUIT CIIEKTP AW, KOTOPbIe MOTYT CTaTh
HEAOCTOMHBIMU HACAEAHUKAMU. DTO <« CITy THUKH XKU3-
HH>, TO €CTb AHIIA, OQHIIAABHO He3apeTrHCTPHPOBaH-
Hble B Opake, HO TPOXXUBAIOIe COBMECTHO,— «TPaXK-
AQHCKUIT Opak>. ITo aBCTPUIICKOMY IPasKAQHCKOMY
IIpaBy AAHHBIE AHIA TAKKe BBICTYIIAIOT HACACAHHKAMI],
OAHAKO C OTPEACACHHBIMU OTPaHUYEeHUAMHU (HATpH-
Mep, KOTAQ OTCYTCTBYIOT BCe MpPSMble HACACAHHKH).
Caep0BaTeABHO, K HUM TAaK>Ke MOT'YT OBIT IIPHMEHEHbI
HOPMBbI O HeAOCTOIHBIX HACAGAHUKAX. B rpaskpaHCcKoM
npase PQ yyacTie He3aperucTpHUpOBaHHBIX B Opake
AUI] B HACAEACTBEHHBIX IIPABOOTHOIIEHISX He IIPeAyC-
MOTpeHO (KaK 1 He IIPeAyCMOTpPEHBI TaK Ha3bIBaeMble
«3aperucTPUPOBAHHBIE TAPTHEPDI> ).

S) TlpuaMHUAY yMepIIeMy TIPeAOCYAUTEABHBIM 06-
Pa3soM TsKKHeE AylueBHble cTpapanus (4.2 § 541) [2].

Anarornu paaHOMY noaoxkerHio 'K PO we co-
AEPIKHT.

6) B IPOTUBHOM CAyYae 1O OTHOUIEHHUIO K yMep-
meMy rpy0o mpeHeOperaau CBOMMH CeMeNHbIMU
0053aHHOCTSIMH, BBITEKAIOIIUMU U3 OTHOLIEHUIT
MeXAY poauTeAsmMu U AeTbmu (4. 3 § 541) [2].

Cxoskasi M0 CMBICAY HOPMA, COAEP>KUTCSI BY. 2 1. 1
cr. 1117 TK PO. OpHaKo B OTAMYHE OT aBCTPHICKOTO
IIPaBa, POCCHUICKOE TOAKYET 9Ty HOpMY 6oAee y3KO,
yKasbIBasi He IIPOCTO O00sI3aHHOCTH, BbITEKAIOLIUE U3
OTHOIIEHHI MEXAY POAUTEASMH U ACTbMH, 2 HMEH-
HO IIPH AUIIIEHUH POAUTEAH POAUTEAbCKUX IIPaB Ha
MOMEHT OTKPBITHS HACACACTBA.

Ilpu npu3HaHUM AMI]A HEAOCTOMHBIM HACACAHH-
KOM, OH He AWIIAETCSI B OKOHYATEAPHOM BHA€E CBOUX
HACAEACTBEHHBIX IIpaB. 3aBeljaTeAb UMeeT IIPaBO
IPOCTUTD AAHHBIE AHCTBUS H BOCCTAHOBUTD CBOMX
HACAEAHMKOB B HACAGACTBEHHbIX IpaBax [ 5, 42-43].
AaHHOe ITOAOXKEHHE XapaKTEePHO AASI 3AKOHOAATEAD-
cTBa 00enx CpaBHUBAEMBIX CTPAH.

IToTOMKM HeAOCTOMHOTO HACAGAHHUKA (€CAY MBI TO-
BOPHM O HACA€AOBAHHH I10 32KOHY) TIPU3bIBAIOTCS K Ha-

caepoBanmio BMecTo Hero (§ 542) [2]. Aarnoe moao-
KeHHe B IpaXpAaHCKoM npaBe PO He mpeaycMoTpeHo,
YTO SIBASIETCSI CYII|eCTBEHHBIM YITyIlleHHeM POCCHICKO-
ro 3akoHopareAst. boaee Toro, coraaco 4. 3 ct. 1146
I'K P® npu HacAeAOBaHHH IO TIPaBY IMPEACTABACHH
AeTH HEAOCTOMHOTI'O HACAEAHHKA IIPAaBO HACAEAOBATb
He UMeIOT. A PyIMMU CAOBaMH, COBPEMEHHDIH POCCHIA-
CKUH 3aKOHOAATEAD 3aKPEITHA CPEAHEBEKOBOE IIPABHAO
0 TOM, UTO «ChIH 32 OTIIa OTBEYAET>.

TakuM 06pa3oM, MbI BHAUM AOBOABHO 3HAYHMbIE
OTAMYHS B PeIIeHHH BOIIPOCA O HEAOCTOMHBIX HACACA-
HHKAaX II0 3aKOHOAATeAbCTBY PO 1 ABcTpuiickoi pe-
crry6Aauku. Bo-epBbix, B ABCTpHU pacIIMpeH KpyT 06-
CTOSIT@ABCTB, B CBSI3U C HACTYTIAGHHEeM KOTOPBIX AUIIO
MOXKET OBITh IIPU3HAHO HEAOCTOMHBIM HACAEAHUKOM.
Bo-Bropsix, B BI'Y ABcTpun yperyauposan 6oaee
ITMPOKHI KPYT AHI], IPU3HABAE€MBIX HEAOCTOMHBIMH
HACAGAHUKAMH. B-TpeThHX, B aBCTPHIICKOM IPaXKAAH-
CKOM IIpaBe MOTOMKH HeAOCTOMHBIX HACAGAHHKOB He
AMIIAIOTCS TIpaBa HACAGAOBAHMS U He HECYT TeM Ca-
MbIM OTBETCTBEHHOCTH 32 ACHICTBHS POAUTEAEH.

B Yexuu Bonmpoc HaCA€ACTBEHHOTO ITpaBa ypery-
anposas [aaBoit 3I'paxkpanckoro kopexca Yemckon
pecrry6auxu (pasee 'K YP), coraacHo kotopomy
HEAOCTOMHbBIM HAaCAGAHMKOM MO>XXeT IPHU3HABaTbCS
AHMII0, KOTOpOE:

1) cOBepmIHAO A€HCTBHE, UMeIoIee MPH3HAKH
YMBIIIA€HHOTO ITPEeCTYTIACHHS IIPOTHUB HACAEAOAATE-
ASl, €0 TIpeAKa, ToToMKa uau cympyra (§ 1481) [3].

Ecau cpaBHuTD AaHHOE oaoxkenue ¢ 'K PO, ro
YeIICKHH 3aKOHOAATeAb B OTAMYHE OT POCCHUICKOTO
Y aBCTPUICKOT0, BBOAUT ellle OAHO AMI]O0, TPOTHUB KO-
TOPOTO MOXeET ObITh COBEPIIEHO YMBIMIAEHHOE IIpe-
CTYIIAGHHE — IIPEAOK.

2) COBEPILHAO HEAOCTOMHOE AEHCTBUE, IIPOTH-
BOpeyaliee MOCACAHEMY XKEAAHUIO HACACAOAATEAS],
B TOM YHCA€ XUTPOCTBIO OOMAHYAO HAY IIPUHYAHAO,
a TakKe MPeATCTBOBAAO K U3bSIBACHHUIO IIOCAEAHEH
Boau (§ 1481) [3].

AaHHOe IOAOXeHHe peraaMeHTHPOBAHO, Kak
B POCCHICKOM, TaK 1 B aBCTPUICKOM 3aKOHOAATEAD-
CTBe.
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3)yTanao, parbcUPUIMPOBAAO, TIOAAEAAAO UAH
YMBIIIA€HHO YHUYTOXXHAO IIOCAEAHIOIO BOAIO HacAe-
popateas (§ 1481) [3].

B pannOM caywae I'K YP pacmmpser xpyr npo-
TUBOIIPABHBIX ACHCTBHI, KACAIOIUXCS IMOCACAHEH
Boau Hacaepopareas. B 'K P® u BI'Y Ascrpun ra-
KO KOHKPETH3ALUK CIOCOOO0B BO3AEHCTBHUS IIPOTUB
OCYIIIeCTBACHHS IIOCAEAHE! BOAU HACAGAOAATEAS He
IpeAyCMaTpUBAETCA.

4) EcAu B AeHD CMEpTH HACAEAOAATEAS IIPOXOAUT
6paKopaSBoAHb1171 IIPOLIECC, HAYaThIM [10 UHUITUATHUBE
IIOKOMHOTO, HA OCHOBAaHHH TOT'0, YTO CYIIPYT COBep-
IIHA A€FICTBHS, IIPH3HAKU KOTOPOTO IIOATTAAAOT ITOA
IPU3HAKH HACHAUS B CEMbe, TO CYIIPYT HACAAOAATE-
AsI ICKAIOYAeTCs U3 IIPaBa HACAGAOBAHHS B Ka4eCTBe
3aKOHHOTO HacAepAHuKa (4. 1 § 1482) [3].

AaHHas HOPMa OTCYTCTBYeT B 3aKOHOAATEAbCTBE
u ABctpun, u Poccun.

5)B cayuae ecau POAUTEAD OBIA AUILIEH POAH-
TEAbCKUX IIPaB U 00sI3aHHOCTeH U3-32 TOTO, YTO OH
3AOYTIOTPEeOASIA UCIIOAHEHHEM POAUTEAbCKUX ITPaB
U 00sI3aHHOCTEN MAU CEPbe3HBIM CIIOCOOOM IIpe-
HeOperaA UX BbIIIOAHEHHEM, TO OH MCKAIOYAETCS U3
IIpaBa HACAEACTBEHHAs IOCAE PeOeHKa COTAACHO Ha-
cAeACTBeHHOTO TpaBonpeemcrsa (4.2 § 1482) [3].

IToAoxeHHUS O TOM, B KAKHX CAYYAsIX POAUTEAH AHI-
IIAIOTCS [IPaBa HACAEAOBAHI ITOCAE AETeH, IMeeTCsI
U POCCHUICKOM, U B aBCTPHICKOM I'Pa’KAQHCKOM IIpa-
Be. Oanaxo uMenHo I'K YP Hanboaee 4eTko U KOH-
KPEeTU3UPOBAHO PACIHCHIBAET, YTO UMEHHO CAY>KUT
ocHoBaHueM AAs atoro. Tak, B BI'Y Asctpun, pano
AOBOABHO PpACIIABIBYATOE IOHITHE — HapylleHHe
00513aHHOCTe}, BBITEKAMOIIX U3 OTHOIIEHUI MEXAY
poauTeasmu u aetbmH, a B 'K PO npocro ykasano
00CTOATEABCTBO AMIIEHUSI POAUTEABCKUX IIPAB BHE
3aBHCHMOCTH OT TOTO, ITO KaKOW IIPUYHHE ITO IPO-
H30IIAO.

IToToMKH HEAOCTOMHOTO HACACAHHKA IPU3bIBA-
IOTCS1 K HACA@AOBAHHIO BMECTO HETO, €CAH pedb UAET
0 HacAepOBaHMH 110 3aKkoHY. Kax y>xe 6b1A0 ckazaHo
paHee, panHOe oaokeHHe B 'K P® orcyrcrByer, HO
umeercs B BI'Y Ascrpun.

IIpumeHMMO KO BCeM BBIIIENIepeYUCACHHBIM
00CTOSATEABCTBAM, TAK XK€ KaK II0 aBCTPHICKOMY
U POCCHICKOMY TIPaXKAQHCKOMY IIPaBy, JeIICKUM
IPEAYCMOTPeHa BO3MOXKHOCTb BOCCTAHOBACHHS
B HACAGACTBEHHBIX ITPaBaX HEAOCTOMHOTO HACAEA-
HHKA IIPU YCAOBHUH, YTO HACACAOAATEAD IIPOCTHUA €My
AaHHOe aerictBre. HeobxopuMo obparuts ocoboe
BHIMaHHe Ha TO, 4TO SIBASIETCS IPOIeHHeM U IIPH
KaKUX YCAOBHAX OHO HacTymaerT. ITo 3akoHOpaTeAD-
ctBy PO Anmp 3aBemareAb MOXXET BOCCTAaHOBHTD
B HACA@ACTBEHHBIX IIPaBaX AUII0, KOTOPOE AO COCTaB-
A€HUS 9TOTO 3aBeIaHIs OBIAO IIPH3HAHO HEAOCTOM-
HBIM HaCAEAHHUKOM Ha ocHoBaumui.1 4. 1 ¢cT. 1117 T'K
P®. ITpu aToM 3aBemmaTeAb IpH NIPUHATUH AQHHOTO
pelleHUs] AOAKEH OBIA 3HATh O COBEpIIEHHbIX IPO-
THBOIPABHBIX ACHCTBISIX 1 00 YMBIIIACHHOU popMe
BUHBI HEAOCTOMHOTI'O HACAEAHHKA, OAHAKO, 3Has 000
BCeM, TeM He MeHee, 3aBelllaTh HACACAHUKY KaKoe-
An60 UMYIIleCTBEHHOE IIPaBO [4,192]. A BoT o 3a-
KOHOAATeAbCTBY ABCTpHHU U exuu moA0OHbBIX pass-
SICHeHUH OTHOCHTEABHO TOTO, IIPU KAKHUX YCAOBHSAX
MOXeT OBITh IPOIIeH HEAOCTOMHbIN HACACAHUK, He
HIMeeTCsI — AAeTCSI AMIIb 00Iast ppasa: <ecAu yMmep-
1Mit He MPU3HAA, 4TO pocTHA ero> (BI'K ABcrpum)
U «KOTAQ eMY AQHHOE AeHCTBHE HACACAOAATEAD ITPsi-
mo nipoctua» (K YP).

ITopaBOASI MTOr BCeMy BBIMIEHU3AOXKEHHOMY, MBI
BHAUM, 4TO OIIBIT B PeI'yAHPOBAaHUH HHCTUTYTA HEAO-
CTOIHBIX HACAAHUKOB TaKUX 3apyOesKHbIX CTPaH, KaK
Ascrpus u Yexus ropasao 60aee 6orar v o6mupeH o
cpaBHeHHIO ¢ onbIToM Poccuiickoit Pepeparnum.
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The problem of abuse of procedural rights in
court disputes is widely discussed not only in the
context of national law, but also in the framework
of international law, including the consideration of
cross-border disputes. In the current legal situation
on the territory of the European Union, one of the
key problems is the long-term consideration of dis-
putes by the courts, which is a consequence of only
one of the parties to the legal phenomenon under
consideration. The high level of judicial burden as
well as the territorial remoteness of the disputing
parties, their belonging to different legal systems,
and a huge array of legislative acts, creates additional
difficulties in the implementation of the rights and
freedoms provided for by current legislation at the
international level and the implementation of the
principle of effective justice.

In accordance with the provisions of article 6 of
the Convention for the protection of human rights

and fundamental freedoms signed in Rome 4.11.1950
G, article 47 of the Charter of fundamental rights of
the European Union, adopted in nice 07.12.2000 each
person in the determination of his civil rights has the
right to a fair and public hearing by an independent
and impartial Tribunal established by law, within a
reasonable time [1,302; 2, 31].

At the international level, attempts have already
been made to include provisions on the prohibition
of abuse of procedural rights in the text of an interna-
tional act [3, 10], but due to the lack of a clear under-
standing of the construction of abuse of procedural
rights, this attempt has not been successful, despite
the fairly well-developed legal structure, both at the
regulatory level and in doctrine, of the prohibition
of abuse of rights in substantive law.

Because of globalization and the expansion of in-
ternational relations between subjects of economic
activities, and also in connection with some legal
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uncertainty, generating opportunities for abuse of
rights in order to achieve goals of a particular subject
oflegal relations, which inevitably leads to imbalance
the rights of the parties, the analysis and study of
procedural abuses, and mechanisms to counter this
negative legal phenomenon are undoubtedly rele-
vant for modern legal science.

Law, as a valid, positive law, as a system of legal
norms sanctioned and protected by the state, has a
certain spiritual ideal basis in the form of a set of val-
ues embodied in it [4, 53].

In the General axiological aspect, which should
be seen in every legal phenomenon, the concept
of abuse of procedural rights is inextricably linked
with such values as honesty, justice, integrity, trust
[S,112]. These values in procedural law form the ba-
sis of judicial proceedings, which is confirmed both
in scientific texts and in procedural law. The essence
of these ideas is well reflected in the concepts of “cor-
rect and timely consideration and resolution of civil
cases” and “fair trial”.

Creating such a structure of abuse of rights in
procedural law that is both precise and specific, and
at the same time the most general, without generat-
ing excessive casuistry, is a complex and contradicto-
ry process, in view of the complexity of various forms
of behavior during the trial, which can be attributed
to the manifestations of abuse of procedural rights.

The general idea of various conceptual models is
that abuse of procedural rights refers to behavior that
damages the above values, and is characterized as:
‘unfair actions’, ‘violation of procedural rules’, ‘fun-
damentally unfair behavior’ [6, 8].

The problem of abuse of rights in civil procedure
is common not only in the legal validity of Russia but
in the majority of the world’s rule of law. The study
of foreign legislation, doctrine and legal experience
is a way of creating a resistance mechanism of various
types of abuse of the procedural rights in national law.

Nemytina M. reasonably mentions: ‘For more
than 70 years we had been leaving in confined legal
space and sincerely believed in soviet law being the

best in the world. As a result-we are not acquainted
with other legal systems and comparative jurispru-
dence. We relinquished the national experienced
that has been accumulated for centuries during
political and law institutes evolution. So the law
tradition was interrupted. In conditions of one ide-
ology supremacy we forgot how to use different ap-
proaches of science in conditions of multiple ideolo-
gies’ [7, 188;2,9]. In accordance with above-stated,
foreign countries experience study is a crucial and
popular direction in modern law science.

In the period of acceptance the German code of
civil procedure (1877) the problem of attribution of
national and foreign courts competence was not sig-
nificant. Consequently, the legislator did not attach
the importance of the issue. The problem became
valid only in the XX century in accordance with
qualitative leap in the international trade relations
development and migration [8, 143].

Despite the fact that there is a big quantity of de-
cisions by court of higher jurisdiction and the Court
of Justice of the European Union about competence
of court, the jurisdiction questions and abuse of pro-
cedure rights during competent court and general lit-
igation strategy identification questions are relevant
nowadays. The relevance is related with growth of
international, especially economic relations.

Torpedoklage is one of the most frequent types
of abuse of procedural rights in European civil proce-
dure [9,2]. It is based on a claim directed in the for-
eign state court by a debtor have known that a credi-
tor has reasons to create a claim against the debtor
that will be accepted. The debtor claim to recognize
the obligation breached by the debtor, invalid, delays
litigation process. As foreign state court is not com-
petent to consider such a claim, the debtor prolongs
the legal dispute through artificial conditions cre-
ation when the dispute is triable in the foreign state.

Applying such a Torpedoklage to an incompe-
tent court of a foreign state creates an obstacle to the
creator legal claim to compel the debtor to perform
the obligation in a competent court in accordance
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with the current law for several years. As a result,
such action of the debtor has a significant impact on
the actual outcome of the case, which often makes
it impossible to further execute the court decision.

In any case, this example is an expression of abuse
of procedural rights by creating a situation in which
the case becomes a subject to the jurisdiction of a
foreign court. Thus, the rules of jurisdiction become
artificially changed or created, and the jurisdiction
of the case to a particular court is purposefully sub-
stantiated by deliberately creating conditions under
which the case can be referred to the competence of
the chosen court [10, 112].

The term Torpedoklage is not included in any
state legislation [11, 208]. Notwithstanding the ab-
sence of term fixation in legislation, it is widely used
in procedural literature due to various court prac-
tice existence. De facto, this is a kind of” blocking
claim”, which is widely used in European judicial
practice. For the first time this term was used and
described in detail by the Italian lawyer Mario Fran-
zosi [ 12, 382 ]. When formulating this term, it draws
aparallel between torpedoing ships and blocking the
judicial process. The purpose of filing such a claim is
to gain the maximum amount of time or to suspend
the process for as long as possible, in order to create
conditions for the impossibility of actual execution
of the court’s decision after its entry into force, or
for the loss of the creditor’s interest in its execution.

Torpedoklage must be distinguished from other
types of abuse of procedural rights. Adverse conse-
quences for the creditor are that when the debtor ap-
plies to Torpedoklage, the competent court cannot
consider the Creditor’s claim to compel the debtor to
perform the obligation in view of the need to prevent
parallel legal proceedings and the issuance of incom-
patible decisions by two or more courts at the same
time, which are essentially mutually exclusive. Other
possible cases of abuse of procedural rights in civil
proceedings, in particular cases of claims filed by fo-
rum shopping, are not considered this type of abuse of
procedural rights and are not considered in this article.

Summarizing, we note that claims for recognition
of rights (including negative claims) are familiar to
science since the time of ancient Rome. Meanwhile,
in the light of the development of international re-
lations and the search by participants of legal rela-
tions, especially economic ones, for ways to achieve
the most favorable consequences in the event of
conflict situations, forms of abuse are also develop-
ing, including through the adaptation of long-known
procedural institutions in accordance with the needs
of participants in economic turnover. In view of the
above, we believe that the analysis of the legal experi-
ence of European countries in the field of countering
procedural abuse, including Torpedoklage, will allow
us to reach a new level in the fight against procedural
abuse of parties in modern civil proceedings.
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Introduction

The Belt and Road Initiative (BRI) was an-
nounced by Chinese President Xi Jinping in 2013
[1, 2] as one of China’s greatest international eco-
nomic ambition, aiming at promoting economic
development in Asia, Europe and Africa, which
accounts for 64% of world population and 30% of
world gross domestic product [2,314].

The BRI is considered as a call for action in
the context of economic, political and cultural
exchange between different countries [3, 323] to
ensure a free flow of economic factors, efficient al-
location of specific resources, and deep integration
of markets [4, 4]. Hence, the related policies and
projects are targeted at facilitating education initia-
tives, knowledge cultivation, upgrading the work-
ing environment, providing jobs for unemployed
youth, and ensuring sustainable development of the
world economy.

Since the scope of BRI covers various countries,
as well as the activities of specific companies on
their territory, the consideration of the potential
performance of the BRI cannot be separated from

the implementation of the policy on Corporate So-
cial Responsibility (CSR).

The implementation of CSR in the framework
of the BRI has been considered in the context of en-
gineering and construction enterprises [S, 1], infra-
structure [6 ], international business and administra-
tion [7, 1].

However, in practice of developing economies,
to truly benefit from Chinese investments under the
BRI, itis crucial to be constantly involved in deploy-
ing practices on Corporate Social Responsibility at
the enterprises accompanied by training, profession-
al development [8, 8], and motivation of personnel.

From this, this article is aimed to reveal the im-
portance of CSR for enterprises participating in the
BRI and consider the potential challenges and prob-
lems to be faced by stakeholders on the way to the
sustainable development of businesses.

The kernel of CSR in the framework of the BRI

The definition of CSR is an object of intensive
discussions since it is associated with two contra-
dictive positions. On the other hand, there is a neo-
classical economy view highlighting the importance
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of shareholder value maximization. On the other
hand - the stakeholder view promoting the respon-
sibilities of businessmen to society [9, 1].

As one of the most prominent concepts, CSR
generally includes four dimensions, such as econom-
ics, law, ethics and philanthropy [10, 497].

CSR is targeted at improving the company’s
reputation, and development of business through
establishing mutual relationships with stakehold-
ers. Hence, the companies maintaining CSR prac-
tices are focused not only on gaining profits but on
achieving social good and ecological stability. There
is a need not only to ensure coordinated efforts by
involved parties, such as companies, factories, etc.
but their aspiration to voluntarily impose restric-
tions on themselves if their activities the positions
of stakeholders.

As the BRI's success also depends on the signifi-
cant challenges, such as labour relations and social
and environmental concerns [11, 1], the consid-
eration of CSR in the BRI’s activities is crucial for
mitigating risks and uncertainties.

In the framework of the BRI’s projects, building
a dialogue with stakeholders contributes to the inte-
gration of the company’s activities with stakehold-
ers’ expectations and needs to achieve compliance
on the relevant issues of projects implementation.
As a result, the companies develop a positive and
stakeholders-friendly environment through which
it is possible to attain greater efficiency of business
processes.

Thus, CSR is aimed at solving the existing prob-
lems, avoiding negative consequences of the com-
pany’s activities, and introducing the idea of social
responsibility to the company’s strategy to provide
the competitive advantages.

The mitigation of the risks based on the CSR
programme

Local employment

Some experts highlight that “Chinese companies
often fail to communicate with their host communi-
ties” 8, 151]. In general, the enterprises that can be

characterized by lack of professional development
policies, the reduced motivation of employees to
work and ignoring the workers’ opinion, are likely
to be faced with strikes, loss of competitiveness and
significant sanctions from the state and trade unions.

The BRI’s projects would be exposed to the risks
of insufficient motivation and, as a result, insufficient
productivity of employees during projects imple-
mentation. With this regard, CSR can be used as a
mechanism ensuring engagement with local com-
munities working in favour of the BRI.

Focusing on the development of socially respon-
sible companies meets the requirements of CSR and
allows to provide the attractive working conditions
for local population, opportunities for professional
growth, and the formation of a corporate culture
based on the humanitarian values.

Business reputation

It is undeniable that the reputational risks lead to
the losses due to the negative attitude of stakeholders,
namely customers, partners and investors to the com-
pany or its activities. As CSR improves an organiza-
tion’s reputation [12], its implementation during the
BRI activities is essential to provide the improvement
of financial stability and increased capitalization for
shareholders. Furthermore, CSR has a positive and
significant relationship with the corporations’ finan-
cial performance measures [13, 44].

CSR affects the business success in a way that
stakeholders firstly consider the entire range of risks
related to the company they strive to invest in. Thus,
the companies that are focused on CSR during the
BRI realization should be interested in protecting the
environment, supporting infrastructure, and creating
sustainable relationships with the Indigenous com-
munities if they are involved to maintain an excellent
reputation.

Ecology

The ecological situation has significantly grown
in importance in recent years. Some experts as-
sume that along with a positive impact on the
global economy and trade, the BRI “may also pro-

28



THE ROLE OF CORPORATE SOCIAL RESPONSIBILITY IN THE BELT AND ROAD INITIATIVE

mote permanent environmental degradation” [14,
206]. The countries participating in the BRI are
facing shared environmental issues such as climate
change; desertification; air, water, soil, and ocean
pollution, etc. [15].

The appropriate policies taken by the corpora-
tions concerning the current ecological situation
may consider the introduction of state-of-the-art
solutions and technologies to seize the potential on
saving energy, water, soil and other resources and to
reduce the waste level.

Conclusion

The BRI as an essential objective of the Chinese
government is associated with a comprehensive
structure of programmes, policies and measures to
be implemented during the BRI’s projects. With this
regard, this article has considered the significance of
CSR and related risks in the context of the BRI to
facilitate the adaptation of participating countries to
the new business environment.

Currently, the CSR would dramatically affect
the results of business activities. The CSR-oriented
BRI would take into account the interests and re-
quirements of the stakeholders, namely employees,
shareholders, authorities, clients, business partners,
investors, local communities, etc. to attain stated
objectives and ensure long-term benefits during the
running business.

CSR as a company development strategy would
contribute to the transparency of business processes,
the formation of a positive business reputation of the
company and loyalty of the employees and popula-
tion as a whole.

Additionally, CSR may increase the investment
attractiveness of the companies on the market.

In consequence, corporations following the
BRI may use their experience and capabilities in
the context of globalization and digitalization to
achieve the best possible performance from their
activities.
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CAN THE STATE OF BURUNDI JUSTIFY ITS REASONS FOR LEAVING
THE JURISDICTION OF THE INTERNATIONAL CRIMINAL COURT?

Abstract. Some Africa states and the International Criminal Court (ICC) currently have a tu-
multuous relationship, which is attributable to the accusation that the Court is deliberately targeting
Africans and African leaders for prosecution. For this reason, there has been an anticipated mass
withdrawal from the Court’s Jurisdiction of African states; though this has not yet happened. Burundi
is the only state from the African continent which has withdrawn from the Court for that reason.

The focus on Burundi by the Court has been for alleged crimes against humanity committed in
Burundi or by nationals of Burundi outside Burundi since 26 April 2015 until 26 October 2017. It
is viewed in the context of the internal violence which stemmed from those who opposed or were
perceived to oppose the ruling party after the announcement, in April 2015, that President Pierre
Nkurunziza was going to run for a third term in office.

The ICC’ Statute has universal jurisdiction, amongst other international crimes; war crimes,
crimes against humanity under which some of those alleged crimes committed by the leadership
and state officials of Burundj, falls under. And within the Court’s Statute is imbedded the principle
of complementarity in which, it can only adjudicate upon such crimes where the state party is un-
willing or unable to prosecute the alleged crimes. As Burundi has not demonstrated that it can or
will prosecute the individuals who stand accused of such crimes, is the State’s decision for leaving
the Court justifiable?

Keywords: Burundi, International Criminal Court, Universal jurisdiction, Complementarity,
Crimes against Humanity.

1. Introduction open a preliminary investigation into acts of kill-
Fatou Bensouda Prosecutor at the International  ing, imprisonment, torture, rape and other forms
Criminal Court, (ICC, the Court), an African, an-  of sexual violence in Burundi, an African state [1].
nounced on 25 April 2016, that the ICC intends to ~ Being on the verge of an ICC investigation, it would
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potentially mean finding the political leadership of
the country, including President Pierre Nkurunziza,
guilty of the alleged crimes [2]. Consequently, Bu-
rundi decided to leave the jurisdiction of the ICC. It
became the first country to leave the jurisdiction of
the now 123 memberships, since the court was es-
tablished in 2002. The effective date of Burundi’s de-
parture was 27 October 2017, more than a year since
the announcement by the Prosecutor was made. Ac-
cordingly, the reason for Burundi’s decision is based
on the accusation that; the ICC is deliberately target-
ing Africans for prosecution.

Burundi’s allegation could be viewed in the con-
text of the current docket before the Court, (ten out
of the eleven cases under investigations are from the
African continent). This should lend credence to the
accusation on a prima facie basis, at the veryleast. This
may not be unconnected to the fact that the Court
has initiated investigations and, in some instances,
brought prosecutions against African leaders, such
as; former Presidents Omar Al-Bashir of Sudan,
Muammar Al-Gaddafi of Libya, Laurent Gbagbo of
Cote d’Ivoire and current President Uhuru Kenyatta
of Kenya. Including, current Vice-President William
Ruto of Kenya, former Vice Presidents Jean -Pierre
Bemba Gombo of Central African Republic, and Saif
Al-Islam Ghaddafi, (de factor prime minister of Lib-
ya, at some point in time) [1]. However, the ICC on
its part denies the allegations, insisting it is pursuing
justice for victims of war crimes in Africa.

It should be noted that African states contrib-
uted significantly to the deliberations of the Rome
statute in 1998 which established the ICC, of which
currently, thirty- three (after the exit of Burundi) of
the fifty-four African countries, are State Parties to
the Treaty. Senegal was the first country to ratify the
Rome Statute, whilst South Africa enacted laws con-
forming to the Rome statute within the first few years
of the ICC being established [3]. Africa’s enthusiasm
and support for the ICC stems from the fact that,
there was a large activist civil society, mostly in hu-
man rights, which had emerged since the 1990’s, as

the wave of democratisation swept the continent
[4, 52-53]. Furthermore, the political inclination
of most African states emerging out of dictatorship
embraced the call to end impunity.

The ICC’s has universal jurisdiction on the core
crimes of; war crimes, crimes against humanity and
genocide, and crime of aggression. Its principle of
complementarity means it can only initiate investiga-
tions and prosecution of crimes within its jurisdiction
where State Parties are unable or unwilling to do so
[S]. Suffice it to say, the Court has not been oblivi-
ous to the African voices critical of its work. Hence, to
smooth the ruffle feathers, Fatou Bensouda and other
State Parties called for dialogue with the AU to allay
those concerns. Though she restated that, she cannot
take political considerations into account when con-
sidering investigations of cases due before the Court.
This beleaguered relationship between Africa, and the
ICC continues to be an existential one both for the
ICC and the African continent, if not for anything,
but because the allegation seems to question the ef-
fectiveness and legitimacy of the Court.

Considering the reason Burundi gave for leaving
the Court, would the country’s decision be justified?
The aim of this article is to address that question.

This paper would be discussed in four parts. In
the first part, it would follow the travaux preparatoire
of the ICC. It would chart the ICC’s course from the
earlier ideas of addressing the question of impunity,
to codifying international crimes with universal ju-
risdiction into a permanent international criminal
court. It is aimed at capturing Africa’s role in estab-
lishing the Court. In the second part, it would adum-
brate the trigger mechanism of the Court, depicting
how cases arrive at the ICC for investigations. The
third part will be the discussion. It would express
scientifically, both the cases currently being investi-
gated and those under preliminary examination, in
percentage terms, with a view to deducing whether it
has been selective, by targeting; (a) African leaders,
and, (b) focusing mainly on cases from Africa. The
fourth part would conclude the paper, which should
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determine whether Burundi has made the case for
leaving the jurisdiction of the ICC.

2. The Travaux Preparatoire of the Interna-
tional Criminal Court

The formulation of the international criminal
court could be traced to one of the founders of the
Red Cross Movement, Henri Dunant, in Geneva in
the 1860s, when he urged a draft statute for an inter-
national court [ 6, 2]. This initiative continued in 1872
when a permanent international criminal court was
proposed to respond to the crimes of the Franco-Prus-
sian War, tasked to prosecute breaches of the Geneva
Conventions of 1864 and other humanitarian norms
[6]. The Conventions are a series of international trea-
ties concluded in Geneva between 1864 and 1949 for
the purpose of ameliorating the effects of war on sol-
diers and civilians [ 7]. Two additional protocols to the
1949 agreement were approved in 1977 [7].

It was the Hague Conventions of 1889 and 1907
which represents the first codification of the laws of
war in an international treaty, which included an im-
portant series of provisions dealing with the protec-
tion of civilian population [7]. Offences against the
laws and customs of war, known as “Hague Law” be-
cause of their roots in the Conventions, were subse-
quently codified into the 1993 Statute of the Interna-
tional Criminal Tribunal of Yugoslavia [8], (ICTY)
which would also be reflected in Article 8(2)(b),(e)
and (f) of the Statute of the ICC [9].

Prior to that, the discussion to host a permanent
International court after the proposal in Geneva, in
the 1860s had to wait until after the First World War
between 1914-1918. It only took off at the 1919
Treaty of Versailles, which was a peace treaty aimed
at prosecuting German war criminals of World War I
[4, 85]. At the conclusion of that war, the Allied and
Associated powers, (Great Britain, France, Russia,
and the United States), convened a Responsibility
of the Authors of the War and on the Enforcement
of Penalties, to inquire into culpable conduct by the
Central Powers (Germany, Austria, Hungary, Bul-
garia, and the Ottoman Empire) [4].

This peace treaty with the Germans provided for
the prosecution of war crimes committed during the
war and went so far as to lay down in Article 227, the
responsibility of the German Emperor (Wilhelm IT),
for, “the supreme offence against international moral-
ity and the sanctities of treaties”[ 10, 317]. The same
provision envisaged the establishment of a “special
tribunal” composed of five judges (to be appointed
by the USA, Great Britain, France, Italy and Japan,
charged with prosecuting the Emperor [ 10,318]. Em-
peror Wilhelm fled Germany and took refuge in The
Netherlands, which refused to extradite him, chiefly
because, the crimes he was accused of were not con-
templated in the Dutch constitution [10].

As for the trials of other German military per-
sonnel alleged to have committed war crimes during
World War I, no international court was set up, nor
were they tried by the Allies, as had been envisaged
in Articles 228-30 of the Versailles Treaty. However,
some prosecutions did take place before a German
court, the “Imperial Court of Justice”, (Reichsgericht
sitting in Leipzig)[10] in 1920. Thus, the attempt
to establish some form of an international criminal
justice, ended in failure.

Though draft statutes of an international crimi-
nal court were adopted by non- governmental or-
ganisations such as the Inter-Parliamentary Union,
in 1925 and by scholarly bodies such as the Interna-
tional Law Association, in 1926 [10, 319]. But none
of these, aimed at forming an international criminal
court, led to anything concrete.

Despite these false starts, efforts in this direction
continued by expert bodies such as the International
Law Association of Penal Law, culminating in 1937,
to the adoption of a treaty by the League of Nations
[11], which contemplated the establishment of an
international criminal court [12]. But this attempt
again failed as there were not sufficient number of
ratifying States, to enable the treaty to come into
force [10, 318].

This was set to change immediately before the
end of World War II in 1945, when in the Moscow
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Declaration, of 1 November 1943, the Allies affirmed
their determination to prosecute the Nazis for war
crimes [7, 5]. But it was only in the summer of 1945,
after the defeat of Nazi Germany, that the “Big Four”
(The United Kingdom, France, the United States and
Russia), convened the London Conference to decide
by what means the world was to punish high ranking
Nazi war criminals [ 10, 321]. The resulting Nurem-
berg Charter, on 12 July established the International
Military Tribunal (IMT) to prosecute individuals
for “crimes against peace”, “war crimes’, and “crimes
against humanity”. Two weeks before the conclusion
of the London Conference on 26 July 1945, the “Big
Four” issued the Potsdam Declaration announcing,
their intention to prosecute leading Japanese officials
for these same crimes [ 13, 107]. These efforts even-
tually culminated to establishing the International
Military Tribunal for the Far East, (IMTFE).

The “Road to Rome” as described within the field
of international criminal justice, leading to the Rome
Treaty, gathered speed immediately after these two in-
ternational tribunals (IMT and IMTEE), at the same
time when the United Nations, (UN) was emerging
from its predecessor, the League of Nations.

It should be mentioned that the end of World
War IT and the 19505, were characterised by much
work done by a variety of international bodies in fur-
therance of this goal of creating a permanent interna-
tional criminal court with universal jurisdiction of the
core crimes. For example, the codification of Interna-
tional Criminal Law continued with the development
of the 1948 Convention on the Prevention and Pun-
ishment of the Crime of Genocide and the four Gene-
va Conventions of 1949 [14]. Pursuant to a request by
the General Assembly on 21 November 1945 under
Resolution 177/11, the International Law Commis-
sion (ILC) commenced the formulation of the prin-
ciples recognised in the Charter of the Nuremberg
Tribunal, to prepare a draft code of offences against
peace and security of mankind [10, 323].

Meanwhile, the General Assembly of the UN also
established a parallel committee charged with drafting

the statute of an international criminal court, compos-
ing of Seventeen States [ 10, 9]. This body submitted
its draft to the General Assembly in 1952 [15]. At the
same time, the ILC made considerable progress onits
draft code and actually submitted a proposal in 1954
[16]. But the General Assembly suspended its work
on the draft, pending the sensitive task of defining
the crime of aggression [ 10, 9]. By then, the political
tensions associated with the cold war made progress
on the international criminal court agenda virtually
impossible [10, 9]. This was in part due to ideological
differences and political disagreement of the type of
crimes that would be under the subject matter juris-
diction of such an institution [6, 88]. Specifically, the
definition of the crime of aggression.

During this period when there was a lull in activi-
ties towards establishing the permanent court, the
ILC reminded the General Assembly that there was
limited interest in an international code if there was
not to be an international court charged with enforc-
ing it [7, 11]. However, the UN general Assembly
did not react until late in 1989, a few weeks after the
fall of the Berlin wall [10]. During the intervening
period, establishing the permanent court had always
been on the UN’s agenda, though little progress was
being made in that direction.

During that year, negotiations to establish the
ICC were triggered, by a proposal from sixteen Ca-
ribbean and Latin American states led by Trinidad
and Tobago, supported by NGOs and some promi-
nent academics, requesting the UN General Assem-
bly to ask the ILC to resume work on the interna-
tional criminal court in the context of attempting to
provide jurisdiction of dealing with drug trafficking
[17]. The matter was referred to the ILC, which
prepared a Draft statute to the effect. This was dis-
cussed first by an Ad Hoc Committee, and then by a
Preparatory Committee [7, 10]. These preparatory
negotiations revealed profound divides within the
international community on the subject of interna-
tional criminal justice [18, XXIII]. Primarily, the
creation of the permanent court would not only be
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technically complex, but also politically sensitive as
many States regarded the permanent court as a po-
tential threat to sovereignty. Moreover, majority of
states took the view that an international criminal
court was not the best method of dealing with the
problems of drug trafficking as this was difficult to
investigate and prosecute [19, 41].

Whilst the draft statute of an international crimi-
nal court was being considered, conflicts were rang-
ing on in the former Yugoslavia, and in Rwanda,
Liberia, and Sierra Leone within the African con-
tinent. As the situation deteriorated in the former
Yugoslavia, the UN Security Council on 22 February
1993, passed Security Council UNSC Resolution
872/1993, which effectively established the Inter-
national Criminal Tribunal for Yugoslavia (ICTY)
[20]. This was closely followed by the International
Criminal Tribunal for Rwanda (ICTR) in 1994, un-
der UN Security Council Resolution 955/1994 of
8 November 1994 [21], with primary jurisdiction.
Subsequently, additional ad hoc tribunals were later
established through various UN Security Council
resolutions to respond to crimes committed in Si-
erra Leone, East Timor, Lebanon and Cambodia, to
name but a few.

Just prior to establishing these two international
tribunals, (ICTY and ICTR) the ILC in 1990 had al-
ready completed a report which was submitted to the
45" session of the UN General Assembly [10, 328].
Though the report was not limited to the drug traf-
ficking question, it was nonetheless, favourably re-
ceived by the General Assembly, which encouraged
the ILC to continue its work. The ILC produced a
comprehensive text in 1993, which was modified in
1994 [22].

The General Assembly in 1996, established a
Preparatory Committee on the Establishment of an
international Criminal Court, (PrepCom) [23]. Af-
ter two years of discussion, in 1998, in its Sixth Com-
mittee, the General Assembly of the UN decided to
convene an international diplomatic conference on
the idea of creating a permanent international court

[24]. This would later take place in Rome, between
1S June-17 July 1998.

During the deliberations, the PrepCom submit-
ted to the Diplomatic Conference at Rome, a Draft
Statute and a Draft Final Act consisting of 116 Arti-
cles containing in 173 pages of text with some 13000
words in square brackets, representing multiple op-
tions either to entire provisions or to some words
contained in certain provisions [10, 329]. While no
group of States acted as a monolithic bloc, there were
several groupings of varying degrees of formality and
organisation in the negotiations. One was the “Like
Minded Group”, (LMG), a group of 60 States with a
shared commitment to an independent and effective
court [10, 329]. Fourteen African countries were
amongst these groups, and when the Rome Statute
was finalized, forty one African states at the confer-
ence voted for it, Libya being the only country that
voted against it [25, 65].

The African contribution and expectations of the
Rome statute need not be over emphasised. Africa
shared the profound hope, as expressed by South
Africa’s minister of justice at the Rome Conference
that, ‘the establishment of the ICC “would ultimately
contribute to the attainment of international peace
[25, 65]. Prior to the diplomatic conference, African
countries made efforts to adopt a common position on
the establishment of the International Criminal Court
[26]. Those efforts led to different parts of the conti-
nent hosting several conferences and workshops. For
instance, the Southern African Development Com-
munity (SADC) held a Regional Conference on the
International Criminal Court in Pretoria in Septem-
ber 1997 and then again in June 1999 [26]. Senegal,
in West Africa, also hosted an African Conference on
the establishment of the International Criminal Court
in February 1998 in Dakar. Where the participants
adopted a declaration in which they affirmed their
commitment to the establishment of the International
Criminal Court and underlined the importance which
the accomplishment of the Court would imply for Af-
rica and the world community [27].
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And on 17 July 1998, at the Headquarters of the
Food and Agriculture Organisation of the United
Nations in Rome, 120 States from around the world,
including 32 from the African continent voted to
adopt the Rome Statute effectively creating the In-
ternational Criminal Court 7, VIII].

The relevance of Africa to the ICC, and vice versa
has now been overshadowed by this fractious rela-
tionship, which lately bears upon Burundi’s decision.
It is against this back drop that it is relevant to un-
derstand, how the Court gets involved with cases it
investigates and prosecutes.

3. Trigger Mechanism at the ICC

The cases which are within the primary jurisdic-
tion of the Court have already been outline at the in-
troduction of this article. The ‘situations’ at the Court
are identified through one of the three modes or ‘trig-
ger mechanisms’ set out in the ICC Statute:(a)Securi-
ty Council referral (Article 13), (b) State Party referral
(Article 14) and, (c) prosecutorial initiative or propio
motu power of the Prosecutor,(Article 15) [28]. Secu-
rity Council referrals is simply straight forward, in that
under UN Security Council Resolutions, the Courtis
mandated to investigate and if possible prosecute such
matters that are brought to the attention of the Court,
through such UN resolutions.

In self- referral, cases are brought to the attention
of the Court by the State Parties themselves, request-
ing for the Court’s intervention. It is the prosecuto-
rial initiative that needs some elaborating on, as it is
the route through which the Prosecutor would di-
rectly initiate the investigation of alleged crimes. By
this means, the case selection which has been mainly
in Africa seems to somewhat supports the assertion
that African states are being targeted.

First, (Reasonable Standard basis)- he/she
must determine whether the available information
provides a reasonable basis to believe that a crime
within the jurisdiction of the Court has been or is
being committed, under Article 15(4). This is a rela-
tively low evidentiary standard, in the sense that the
information presented to the Chamber need not be

conclusive and need not eliminate all other possible
interpretations of the information. Instead, the Pre-
Trial Chamber must be satisfied that a reasonable
or sensible justification exists for the belief that a
crime(s) within the ICC’s jurisdiction is being or
has been committed [29].

Secondly, (Complementarity Requirement) he/
she must assess whether the case would be admis-
sible in terms of Article 17 [29]. This involves exam-
ining whether the national courts are unwilling or
unable genuinely to proceed with investigating the
alleged cases.

Third (Gravity Requirement) — During this pro-
cess, the Prosecutor conducts investigations regard-
ing the seriousness of the alleged cases, to include how
widespread the abuses were, and the number of victims
involved. It is carried out by gathering and examining
evidence, questioning persons under investigation and
questioning victims and witnesses, for the purpose of
finding evidence of a suspect’s innocence or guilt. The
Prosecutor must investigate incriminating and exon-
erating circumstances equally, requesting cooperation
and assistance from States and international organisa-
tions, and sends investigators to areas where the alleged
crimes occurred to gather evidence [29].

Fourth, (Interest of Justice requirement) When
all of these are done, the prosecutor must then con-
sider the ‘interests of justice’ [29].

The Pre-Trial Chamber would then hold confir-
mation hearing, at the end of which it may decide to
confirm the charges, having determined that there
are substantial grounds to believe that the person
committed the alleged crimes, or, if not, to adjourn
the hearing and request the Prosecutor to provide
more evidence, to conduct further investigation or
to amend a charge [30].

Finally, arrest warrants or summons to appear
are prepared only when a case is nearly trial-ready in
order to facilitate the expeditiousness of the judicial
proceedings [30].

Non-parties to the ICC Statute ordinarily have
no obligation to cooperate with the Court. The
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ICC Statute is a treaty and treaties may not impose
obligations (or rights) for non-parties (third states)
without the consent of that state [31].

Suffice it to say, the Court is bound by rules and
procedures rooted in the Statute which must be fol-
lowed before any prosecution can be initiated for al-
leged crimes committed.

4. Discussion

As discussed earlier in the article, Burundi’s de-
cision may have been taken against the backdrop of
an already strained relationship between the ICC,
the AU and some African states. Primarily, the Court
stands accused of focusing on cases mainly from Af-
rican continent and African leaders. This could be
traced back to 2004, just two years after the Court
commenced its work, after it began prosecuting lead-
ers from Africa. This is consequent upon the action of
ICC's first Prosecutor, Louis Moreno Campo. Whilst
acting upon the first self-referral case from the Cen-
tral African Republic, (CAR), initiated prosecutions
against Vice President Jean-Pierre Bemba Gombo in
December 2004. The Court focussed on alleged war
crimes and crimes against humanity committed in
the context of the conflict in CAR since 1 July 2002
[1]. It opened its investigation 3 years later, in May
2007. He was later found guilty and sentenced on
21 June 2016 to 18 years imprisonment.

His case was accompanied by the announcement
on 4 March 2009, that he (Prosecutor Ocampo) had
issued an arrest warrant for the Sudanese President,
Omar al-Bashir for war crimes committed in the Dar-
fur region of Sudan. This matter was based upon a
referral from the UN via UN Security Council Reso-
lution 1593(2005) on 31 March 2005 [1].

Only a year later after the Ocampo announce-
ment involving Al Bashir, on 31 March 2010, Pre-
Trial Chamber II granted the Prosecutor’s request
to open an investigation proprio motu in the post-
election violence in Kenya (2007-2008), in relation
to crimes against humanity within the jurisdiction
of the Court committed between 1 June 2005 and
26 November 2009 [1].

This was again followed two years later, by
another referral from the UN Security Council,
through Resolution 1970 (2011) of Libyan Presi-
dent Muammar Ghadaffi on 26 February 2011 [1].
The focus was on alleged crimes against humanity
committed in the context of the situation in Libya
since 15 February 2011.

Nine months later, the Prosecutor was granted
a propio motu request by the Pre-Trial Chamber III,
on 3 October 2011, to commence investigations on
Ivorian President Laurent Gbagbo, for the post elec-
tions violence in Cote d’Ivoire, between 2010-2011
[1]. From the above, one cannot help but notice that,
these were all leaders from the African continent.

As already highlighted above, the prosecution of
African leaders may have played a part in Burundi’s de-
cision. If that is correct, then there would have been no
doubt in President Pierre Nkurunziza’s mind, that he
may be the next leader from the continent that could
face prosecution at the Court. Would that then be the
actual reason for withdrawing from the Court, believ-
ing that such a decision would stave oft his and other
officials from a possible future prosecution?

The allegations that the Court was targeting cases
from Africa and African leaders, could be expressed
scientifically. Accordingly, regarding the investiga-
tions the ICC had undertaken, the following deduc-
tions could be made, bearing in mind that at the time
Burundi took its decision, 33 countries from Africa
were State Parties to the Rome Treaty [1]:

a) 2 countries are by UN Security Council refer-
rals; Sudan and Libya;

b) S countries are self- referrals; DRC (Congo)
Mali, CAR, Uganda, and CARIJ;

c) 4 cases are by the propio motu initiative of
the Prosecutor; Cote d’'Ivoire, Kenya, Burundi and
Georgia (a non -African state);

d) 10 out of the 11 cases are from Africa: Ugan-
da, Democratic Republic of Congo, Sudan, Central
African Republic, Republic of Kenya, Libya, Cote
d’Ivoire, Mali, Central African Republic II, Georgia,
and Burundj;
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e) African leaders investigated are 7 out of 26
cases.

(i) Presidents Omar Al Bashir (Sudan), Muam-
mar Ghaddafi, (Libya) and Saif, Al- Islam Ghaddafi
(de facto prime minister of Libya) ~ -UN Security
Council referral;

(ii) President Uhuru Kenyatta (Kenya) and
Vice President William Ruto, (Kenya) and President
Laurent Gbagbo, (Cote d'Ivoire)- Propio motu initia-
tive of the Prosecutor;

(iii) Vice President Jean Pierre Bemba Gombo,
(CAR) -self- referral;

The data in percentage terms, is presented as fol-
lows; (y/11 x 100); where y represents any of the
3 kinds of trigger mechanism, 11 is the sum total of
cases before the court, and figure 100 is used to cal-
culate the percentage.

Hence, the following would be arrived at:

(i) UNSC Resolutions referrals of African
states (2 countries):

2/11 x100=18.18%

(ii) Self- referrals (S countries)

5/11 x 100=45.45%
(iii) Propio motu initiative of the Prosecutor
(4 cases)
4/11 x 100= 36.36%
(iv) Leaders from the African continent
7/26 x 100=26.92%
(v) Cases from the African continent
10/11 x 100=90.91%

With regards to the 10 cases under preliminary
investigations, (Afghanistan, Colombia, Gabon,
Guinea, Iraq/UK, Nigeria, Palestine, The Philip-
pines, Ukraine, and Venezuela), only 3 are from
Africa. Percentage wise, it could be represented as
follows:

3/10 x 100= 30%

From the foregoing, situations before the Court
is presented as; 90.91 percent of the cases were from
the African continent, 36.36 percent were by the
Propio motu initiative of the Prosecutor, and 26.92
percent were cases involving leaders from the Afri-

can continent. When one considers the cases under
preliminary investigations, it translates to 30 percent
from Africa.

It is here appropriate to highlight the role and
response of some African leaders and States to the
cases involving other African leaders which are being
prosecuted at the Court.

Regarding the Sudan (Darfur) situation, at the
time the arrest warrant was issued for President
Al Bashir, some African States openly supported
the ICC’s decision, and some went to the extent of
threatening to arrest him, should he travel to their
countries. Though the mood has now somewhat
softened, the initial support should not go un-no-
ticed. As an example; The Sudan Tribune newspa-
per reported that, “The government of Botswana an-
nounced today that it will arrest Sudanese President
Omer Hassan Al-Bashir if he visits its territory [32].
“On the contrary, South Africa defied the ICC when
it allowed Al Bashir to quietly slip away from the
country when he should have been arrested in July
2016. The inconsistent approach on the Al Bashir
arrest warrant does not provide any clear indication
as to unified position adopted by Africa on the is-
sue of prosecuting head of states. To say the least, Al
Bashir has travelled abroad on many occasions both
within and outside Africa and has not been arrested
even though his arrest warrant remains extant [33].

With the Libyan situation, during the delibera-
tions at the UN Security Council, before Resolution
1970 (2011) was passed, it was unanimously adopt-
ed by the Council with African states voting in favour
of the resolution; South Africa, Nigeria and Gabon
sitting as Security Council members [34].

The Kenyan situation became a focus of the ICC
because of post elections violence in Kenya. The
country’s leaders had agreed pursuant to a peace
accord brokered by the former UN Sectary Gen-
eral Kofi Anan (an African) to end the 2007-2008
violence and that Kofi Annan should hand over an
envelope containing the names of suspects from a
government commission of inquiry for the atten-
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tion of the Prosecutor at the ICC, for investigation
and prosecution, if Kenya failed or was unwilling
to prosecute those suspects whose names were on
the list [4, S3]. Kenya refused to establish a local
tribunal, thereby triggering the ICC’s investigations
[4, 53]. So in essence Kenya’s case could be viewed
as a quasi- referral [4, 53]. It became the first coun-
try in which the Prosecutor’s propio motu power was
exercised involving leaders from the African conti-
nent. However, during the trial, the ICC Prosecutor,
on 5 December 2014, withdrew the charges against
President Kenyatta, citing lack of evidence, because
of the failure of the Kenyan state to cooperate with
the Court by providing it with information required
by the prosecution [35]. The case of his Vice Presi-
dent William Ruto was also terminated [36].

The situation of Cote d’Ivoire involving President
Laurent Gbagbo, became the second country where
the Prosecutor exercised his propio motu power in-
volving a leader. She was urged on by the African
Union itself to act on the situation [36]. Though it
was alleged that because President Gbagbo was ar-
rested by French troops, his arrest may have been
orchestrated by the west. However, for the fact that
the AU had urged his arrest, should be little grounds
for African states to decry for being prosecuted.

Hence, it would be correct to arrive at the con-
clusion that African leaders themselves were com-
plicit in the cases regarding other African leaders
before the Court. They initially showed unflinch-
ing and unwavering support for their counterparts
to be brought before the Court, and some still do.
Having stated that, they should not escape respon-
sibility for being hypocritical in their dealings not
only with the Court but with other regional court
as well, and when it comes to prosecuting their col-
leagues. For example, President Yoweri Museveni of
Uganda, was amongst the first leaders to refer cases
to the Court in the fight against the Lord’s resistance
army, which saw the ICC opening investigations in
July 2004. During the announcement of the prosecu-
tions both himself and the ICC Prosecutor shared

the same stage at that point in time. However, he has
now became aloud voice in criticising the ICC. Dur-
ing President Kenyatta’s inauguration, in support of
him, he has stated that, “I was one of those that sup-
ported the ICC because I abhor impunity. However,
the usual opinionated and arrogant actors using their
careless analysis have distorted the purpose of that
institution” [37].

Also, when the ICC finally brought a member
of the LRA, Ongwen, to trial, Museveni had turned
on the “useless” court, criticising it of “western arro-
gance”. He told Der Spiegel: “This is our continent,
not yours” [38]. Controversially, earlier in 2011,
Malawi had refused to arrest Al Bashir when he vis-
ited the Country. It was reported that Mr Bashir was
welcomed by a military guard of honour when he
arrived in the capital, Lilongwe, for a trade summit
[39]. Malawi’s Information Minister Patricia Kaliati
told the BBC it was not her government’s “business”
to arrest him [39].

Only a year later for it to reverse its earlier posi-
tion by refusing to host Al-Bashir for the AU summit
in 2012, and threatened to arrest him if he attended
over crimes Al Bashir committed against humanity in
Darfur, as he is on the wanted list of the International
Criminal Court [40]. Consequently, the AU meet-
ing which was to be held in Malawi, was re-located
to Addis Ababa.

One must also consider the case of former Presi-
dent Yahya Jammeh, of the Gambia who decided that
his country would leave the jurisdiction of the Court
effective on 10 November 2017 [41]. Sheriff Bojang,
the information minister, had said in an announce-
ment on state television that the court had been used
“for the persecution of Africans and especially their
leaders” while ignoring crimes committed by the
west. This decision has now been reversed under the
current President Adama Barrow when he took over
from Jammeh in January 2017 [42].

In separate matters, Burundi in October 2017,
has decided to leave the jurisdiction of the African
Court on Human and People’s Right. According to
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the country’s Justice Minister, Johnston Busingye,
who told legal experts and human rights activists at
the meeting that Rwanda withdrew from the decla-
ration because it couldn’t afford to let the court be
a platform for Genocide convicts to launder them-
selves [43].

It seems an all too familiar story of African lead-
ers not wanting to be held accountable. It has to be
recalled that ending impunity and holding perpetra-
tors accountable for their crimes is the central fo-
cus of establishing the ICC. This is abundantly clear
when tracing its travaux preparatoire, since Henri
Dunant in Geneva in the 1860, to when the ICTY
in 1993 and the ICTR in 1994 were established.

Whilst accusations of the Court as targeting
mainly Africans is being echoed by many from the
African continent, one should not overlook the role
of the UN Security Council itself in handling cases
from Africa. It has been argued that the UN Secu-
rity Council is not taking African leaders concern
into consideration when it comes to referring cases.
As Kamari et al writes, For its part, the UN Security
Council also proved unwilling to address the concerns
of African states. Despite numerous requests from the
African Union, the Security Council refused to defer
the prosecution of Al-Bashir and later to suspend the
prosecution of the Libyan leader, Muammar Gaddafi
[44]. This position again finds strength in the deferral
request to the UN Security Council when the ICC
decided to indict Uhuru Kenyatta and William Ruto,
the President and Vice President of Kenya in March
2003. In the ensuing votes, seven voted in- favour of
the deferral, whilst eight abstained [44]. Which failed
in the referral request.

In 1998, during the campaign that brought Lau-
rent Kabila to power in the Democratic Republic of
Congo, it was alleged that several atrocities includ-
ing crimes against humanity and systematic murder
of Hutu refugees were committed by troops which
were under the command of the Rwandan govern-
ment [45].A UN team mandated to investigate the
allegations found that those crimes were in fact com-

mitted and recommended to the Security Council to
refer the crimes to an international criminal tribunal.
Nonetheless, the Security Council refused to take
any steps on the matter [46].

As Stephen Lamony writes, “In many ways, the
animosity of the AU to the ICC is more about prob-
lems with the UN Security Council than with the
ICC itself” [47].

To be clear, Burundi’s case before the ICC, stems
from alleged international crimes allegedly com-
mitted during violence leading up to the country’s
elections in 2015, after President Pierre Nkurunziza
announced he would seek a controversial third term
mandate. This embroiled the country into conflict
throughout 2016, with numerous cases of extraju-
dicial killings, enforced disappearances, and tor-
ture committed by security forces [48], which saw
500 people killed and at least 40,000 fleeing to neigh-
bouring countries as refugees [49].

It is appropriate to hereby mention the principle
of complementarity in the context of the Burundi
situation, insofar as, when the propio motu initiative
powers of the Prosecutor is exercised to initiate in-
vestigations. The principle is laid down in paragraph
10 of the Preamble as well as in Article 1 of the Stat-
ute (whereby the ICC “shall be complementary to
national criminal jurisdictions”). The Court is autho-
rised to exercise its jurisdiction over a crime, even a
case concerning the crime is pending before national
authorities, and thus to override national criminal
jurisdiction, whenever: (i) the state is unable or un-
willing genuinely to carry out the investigation or
prosecution, or its decision not to prosecute the per-
son concerned has resulted from its unwillingness
or inability genuinely to prosecute that person [50].

There has so far been no report of any judicial
undertakings by the Burundi authorities to investi-
gate or prosecute those responsible for the alleged
crimes., which are being investigated by the Court.
Instead, the country has instituted a Truth and Rec-
onciliation Commission, which as reported by Pat-
rick Nduwimana, falls short of punishing the per-
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petrators. He writes, “Burundi, locked in its worst
political crisis since its civil war ended in 2005, has
created a reconciliation commission that opposition
parties say will shield the ruling party from account-
ability for past crimes” [51]. The report continues,
“It is clear that current leaders want to promote im-
punity” [S1].

In the absence of a judicial mechanism in which
the alleged perpetrators are to be prosecuted by the
Burundi authorities, and bearing in mind the alleged
crimes are still being perpetuated, how can the coun-
try make the case for leaving the jurisdiction of the
Court; as the Court is targeting cases from Africa?
It is correct that the complementarity provision in
the ICC statute’s makes it necessary that the Court
investigates the Burundi situation, if not, the victims
would have no recourse to justice.

The lack of credible judicial institutions in Some
African states may be responsible for some countries
not being in the position to conduct such investiga-
tions and prosecutions. As Charles Charles Jalloh
writes, “African states are likely to be the frequent
users, or ‘repeat customers’, for the Court because of
arestively higher prevalence of conflicts and serious
human rights violations and a general lack of cred-
ible legal systems to address them” [ 52]. Abdul Tejan
Cole has expressed similar views. He says, “There are
many reasons in favour of ICC’s involvement in Af-
rican situations; from the nature of the crimes and
widespread systematic conflicts on the continent to
alack of capacity or willingness to hold perpetrators
accountable, thereby providing redress to victims”
[53]. Margaret M. de Guzman also contributed,
“critics accuse the ICC of acting immorally by dis-
criminating against Africa and Africans in deciding
which situations to investigate and prosecute. The
evidentiary basis for such claims is weak” [ 54]. Elise
Keppler also ventures, “the characterization of the
ICC as unfairly targeting Africans is not supported
by the facts” [SS].

This article argues that there are cases which have
been dismissed by the Court due to lack of evidence

or have deemed inadmissible. For example, in the
Libyan situation referred to the Court by way of UN
Security Council, involving Abdullah Al-Senussi, the
Court deemed his case to be inadmissible. Another
is that of Callixte Mbarushimana (DRC situation),
where Pre-Trial I, declined to confirm the charges,
he was released from custody and the case is now
closed unless and until the Prosecutor submits new
evidence. Additionally, the case of Abu Garda (Su-
dan), whose case was also not confirmed by the Pre-
Trial Chamber, is now also considered closed. An-
other case in point involves Henry Kiprono Kosgey
from Kenya. Judges declined to confirm the charges
against Mr Kosgey on 23 January 2012. The above
cited examples weaken the argument that the Court
is targeting cases from Africa.

For the ordinary Africans, the ICC can be said to
have strong support. Survivors and activists continue
to exhort the Court to do more for the victims of
mass crimes on the continent. As Shamiso Mbizvo
writes, “from the DRC, to Sudan to the Central Afri-
can Republic, to Nigeria, African citizens continue to
demand more engagement by the ICC” He contin-
ues that " For example, when the Prosecutor visited
Kinshasa in March 2014, survivors of unspeakable
sexual violence in the Eastern Congo appealed to
her for more rather than less justice; they demanded
more ICC intervention in the DRC” [6, 41]. Sev-
eral African ICC members, Cote d’Ivoire, Nigeria,
Senegal, and Tunisia — initiated a significant step in
joining Botswana to expressly oppose the AU call
for withdrawal from the Rome Statute, as Reported
by Human Rights Watch in November 2016 [56].
Surprisingly, According to this Human Right Watch
report, Cote d’Ivoire still supports the ICC even
though their former President Laurent Gbagbo was
prosecuted by the Court.

At the same time, African civil society has firmly
and consistently raised its voice in response to at-
tacks on the Court. More than 160 organizations
based in more than 30 African countries have spo-
ken out about the ICC’s importance for Africa, and
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the need for the court to receive adequate coopera-
tion from states in response to the AU call for non-
cooperation.

After Burundi’s announced its withdrawal from
the Court, in October 2016, the Minister of State,
Minister of Justice and Human Rights of the Gabo-
nese Republic, voluntarily referred a situation to the
prosecutor of the ICC [57]. Earlier to that, the Cen-
tral African Republic has for the second time referred
itself to the ICC in May 2014 in the context of the
on-going conflict in the country. And only recently
on the 9 April 2018, Nigeria has once again reiterated
its support for the ICC. These supports should be
read in the context of the talked about mass with-
drawal of African states from the ICC because the
Court has lost credibility in Africa, -such mass with-
drawal has not yet happened.

The Burundi authorities may have thought that
leaving the Court means it would drop the investiga-
tions which it intends to undertake in the country’s
situation. It should be noted that two days prior to
Burundi’s withdrawal from the ICC’s jurisdiction,
Judges at the ICC’s Pre-Trial Chamber III, noted
that Burundi’s obligation to cooperate with the in-
vestigation stands and covers any resulting proceed-
ings, which could also consider alleged crimes from
before 26 April 2015 or after the withdrawal if related
to crimes allegedly committed while Burundi was an
ICC member state [1]. It is envisaged that the ruling
could deter other African countries that have threat-
ened withdrawal, as it sends the strongest signal yet
that any such move is unlikely to stop proceedings
already undertaken by the court [58]. So far, this de-
cision seem to worked, as no other country in the re-
maining 32 African State Party to the Rome Statute
have followed the decision of Burundi, three years
after announcing its decision in 2016.

S. Conclusion

Burundi’s decision to withdraw from the jurisdic-
tion of the ICC is based on the accusation that the
Court is targeting mainly cases from Africa. This may
well be correct on the superficial level as the data

analysed from the Court records shows that indeed
10 out of 11 situations are from Africa, equating to
90.91 percentage. However, that alone is not incon-
trovertible evidence that Court is targeting Africans
for prosecution.

In considering both the situations and cases be-
fore the Court, the following has been deduced; the
propio motu initiative of the Prosecutor accounts
for 36.36 percentage, from four countries,(Cote
d’Ivoire, Kenya, Burundi, and Georgia), UN Se-
curity Council resolutions account for 18.18 per-
cent from two countries(Libya and Sudan), whilst
self- referral was from S countries (DRC (Congo),
Mali, CAR, Uganda and CAR II) accounting for
45.45 percent. The data shows that the highest per-
centage of trigger mechanism is by self- referral and
not from the direct propio motu exercise of prosecu-
torial power. Would that mean states which self -refer
are targeting themselves? That is obviously is not the
case. Rather, one should infer that those countries
are seeking the Court’s power to hold accountable
those persons who have been alleged to have com-
mitted crimes which fall within the jurisdiction of
the Court, with a view to addressing the issue of im-
punity. It is for the same reason that the propio motu
power exercised by the Prosecutor must not be seen
as it is targeting cases from Africa. With regards to
the preliminary investigation, it must also be borne
in mind that the propio motu power of the exercise of
the preliminary investigation cases from the African
states accounts for 30 percentage of the total, mean-
ing the 70 percentage of the cases are outside Africa.
By considering that account alone, it would not sup-
port the accusation that the Court targets Africans
for prosecution.

The exercise of the propio motu powers of the
Prosecutor must be seen in the context of the com-
plementarity principle of the ICC statute. This power
could only be exercised if the State Party is unable or
unwilling to investigate and prosecute those persons
alleged to have committed those crimes. Burundi has
not demonstrated that it was willing to investigate
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those crimes, hence, the Court would be abdicating
its responsibility, if it had not carried out its obliga-
tions to investigate with a view to prosecuting the
perpetrators of the alleged crimes.

Since Burundi declared its intention to with-
draw from the Jurisdiction of the Court, other Af-
rican states have come out in support of the ICC.
No mass withdrawal has taken place and Gambia
and South Africa, which had previously expressed
such an ambition are now solidly in support of the
Court. Other States such as Gabon and CAR (for the
second time) have referred themselves to the Court

As there have been cases before the Court which
have been rendered inadmissible or have been with-
drawn due to lack of evidence, if the Court was tar-
geting cases from Africa, it would have been highly
unlikely that such situations would have occurred.
This should cast doubt on Burundi’s accusation of
the Court targeting cases from Africa. Considering
all of these facts in their entirety, they do not sup-
port that Burundi has made the case that the Court s
targeting cases from Africa for prosecution. In other
words, Burundi’s decision for leaving the Court can-
not be justified.
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Abstract. Sustainable development of cities is the goal of each country. In order to contribute to

promoting sustainable development, ensuring fire prevention and fighting is a big issue nowadays, it

is necessary to pay attention to investment, research and comprehensive construction of systematic

and comprehensive solutions in terms of organization and engineering. The paper focuses on clarify-

ing theoretical issues on ensuring safety in urban fire prevention and fighting; analyze and assess the

current situation of fire prevention and fighting in urban areas in Vietnam today; Since then, propose

technical and organizational solutions to ensure safety in fire prevention and fighting, contributing

to the sustainable development of urban areas in Vietnam.

Keywords: urban; fire prevention and fighting; Vietnam.

1. Problem statement

Along with the common development of coun-
tries in the region and the world, especially the strong
impacts from the 4th industrial revolution in recent
years, Vietnam has gradually changed markedly. The
political security has been stable, the economy has
many positive changes, inflation is controlled at alow
level, ... has attracted domestic and foreign investors
to build and develop. The appearance of urban areas
in Vietnam is becoming more and more innovative,
the speed of urbanization is rapid, the urbanization
rate in 2018 is estimated at 38.4% with 811 types of
urban centers [ 1], new urban areas, and amusement
parks, entertainment centers, theaters, cinemas, mar-
kets, trade centers, public works, high-rise and super-
high-rise buildings, underground constructions, etc.

have been built day by day, contributing to the more
and more crowded cities, especially in big cities like
Hanoi, Ho Chi Minh City, Da Nang, Hai Phong, ...
In parallel with that development, the potential for
fire and explosion is getting higher and higher and
more complicated, the rate of big fires causing se-
rious damage increases. According to the Govern-
ment Report, from July 2014 to July 2018, the whole
country occurred 13,149 fires, killing 346 people,
injuring 823 people, property damage estimated at
6,524.8 billion VND and 6,462 hectares of forest [ 1].
Therefore, proposing solutions to ensure fire safety
in urban areas to promote sustainable development
is always a big problem for not only Vietnam but also
a difficult problem for countries in the region and
around the world.

47



Section 8. International law

2. Theoretical issues to ensure safety in urban
fire prevention and fighting

Urban areas are densely populated areas and
mainly operate in non-agricultural economic areas,
and are political, administrative, economic, cultural
or specialized centers, with roles to promote socio-
economic development of a nation or a territory or
alocality, including the inner city and suburbs of the
city; inner towns and suburbs of the town; town [3].
The concept above shows the overarching all aspects
of the population density, economy, politics, culture,
society, ...
also emphasizes “Urban areas play a role in promot-

of a city, besides, the concept of urban

ing socio-economic development of a nation or a
territory or a locality”. Thus, it shows the position
and importance of ensuring requirements and con-
ditions for sustainable development of the city, in
which ensuring fire prevention and fighting safety is
one of the requirements and important conditions
which should be concerned, focused.

Safety of fire prevention and fighting is a combi-
nation of all organizational measures, technical and
technological solutions to eliminate and limit the pos-
sibility of arising fire; create favorable conditions for
proactively rescuing people, properties, fight spread
and fight fires promptly and effectively when a fire
occurs. In essence, ensuring fire safety is the applica-
tion of organizational and technical and technological
measures to prevent, limit and eliminate the possibil-
ity of a fire. such as rescuing people, saving proper-
ties and effectively putting out fires, contributing to
minimize the damage caused by fire and explosion.
With this approach, it can be understood that “ensur-
ing the safety in urban fire prevention and fighting is
a combination of all organizational measures, techni-
cal solutions in urban construction management and
planning in order to eliminating and limiting the pos-
sibility of arising fires; create favorable conditions for
proactively rescuing people, properties, fight spread
and fight fires promptly and effectively when a fire oc-
curs”. Thus, ensuring the safety of fire prevention and
fighting in the urban area is the proposal of measures

to organize and manage activities on fire prevention
and fighting in urban areas; solutions on infrastruc-
ture, traffic, water sources for fire fighting, distances
to ensure fire prevention and fighting between works,
distances between works and roads to ensure safety
for fire engines, aerial ladders to operate; ... In other
words, ensuring the safety of fire prevention and fight-
ing in the urban area is effectively implementing mea-
sures on organization and management; technical and
technological solutions in the field of fire prevention
and fighting.

The measures to organize and manage the fire
prevention and fighting in that urban area are the
planning of the network of fire and rescue force;
effective implementation of such aspects as: advis-
ing work, proposing the development of leadership
documents, directives of competent state agencies in
the field of fire prevention and fighting; propaganda,
training, professional fostering, inspection and ex-
amination; approval of designs, pre-acceptance test
of fire prevention and fighting; international cooper-
ation, technology transfer in the field of fire preven-
tion and fighting ... The technical and technological
solutions are those in the planning of distance, traf-
fic, water sources, electric systems, communications,
which ensure good service for fire prevention and
fighting; solutions to prevent fire spread to houses
and works, production technology lines; ... To ef-
fectively implement the above contents, it is neces-
sary to determine the completion of the legal system,
standards and technical regulations on fire preven-
tion and fighting efficiently, appropriately and syn-
chronized legal basis is one of the key and decisive
conditions, especially it is even more meaningful in
the context of the industrial revolution 4th.

3. Current situation of fire prevention and
fighting in urban areas in Vietnam today

The country now has 63 provincial-level admin-
istrative units, 713 district-level administrative units
(72 provincial cities, 49 districts, 47 towns, 545 dis-
tricts) and 11,161 communal-level administrative units
(1,602 wards, 608 town, 8,951 communes); 02 special-

48



SOLUTIONS TO ENSURE SAFETY ON FIRE PREVENTION AND FIGHTING MEETING THE PROMOTION FOR THE SUSTAINABLE DEVELOPMENT OF URBAN AREAS IN VIETNAM

grade cities, 19 grade-I urban centers, 24 grade-II urban
centers, 45 grade-IIl urban centers, 97 grade-IV urban
centers, and 624 grade-V urban centers; the country’s
population as of now about 97 million people. Accord-
ing to the Government Report between 2014-2018,
there have occured 3,287 fires, killing 87 people, in-
juring 206 people, and damage of property worth
VND1,631.2 billion and 1,615 hectares of forest. On
average, there are 09 cases of fire, killing or injuring 01
person everyday, the property damage is estimated at
4.4 billion dongand 5.3 hectares of forest [ 1]. The data
of damage caused by fire and explosion shows that the
number of deaths and injuries in urban areas is still
high, and great damage to property.

Being aware of the meaning and importance of
ensuring fire prevention and fighting safety for socio-
economic sustainable development in urban centers,
the Party, the State and the Government are very
concerned, often pay leadership and direction to this
work. In the period of 2014-2018, the Government
has issued 09 Decrees and 02 Resolutions related to
the work of fire prevention, fighting and rescue; The
Prime Minister has issued 05 Decisions, 03 Direc-
tives, 11 Official Telegraph and guiding documents;
Ministries and branches within their management
have developed and issued 24 Circulars to guide the
implementation of the legislation on fire prevention
and fighting, issued many directives and hundreds of
messages, guiding documents, directing this work;
The provincial Party Committee, City Party Com-
mittee and People’s Committees of provinces and
cities directly under the Central Government have is-
sued 845 guiding documents on fire prevention and
fighting; provincial departments and agencies have
issued 6,547 documents (of which, provincial police
issued 5,950 documents, official dispatches to guide
and directlocal authorities at all levels to carry out fire
prevention, firefighting and rescue) [1]. The issued
documents have contributed to guiding and directing
the implementation of the provisions of the law on fire
prevention and fighting, promptly solving difficulties,
problems and emerging problems in prevention local

fire and fighting, contributing to improving the effec-
tiveness of fire and explosion prevention.

In terms of management, the organization of the
implementation of the provisions of the legislation on
fire prevention and fighting has also gained encourag-
ing results. Propagation, dissemination and education
oflaws and knowledge on fire prevention and fighting
have been strengthened, with innovations in content,
form and measures of organization and implementa-
tion. In the period of 2014-2018, 62,320 articles were
organized and published; broadcast 3,173 reports
and documentaries on fire prevention and fighting;
issued 308,997 banners, slogans and 4,025,005 flyers,
recommended; print copies and release 7,296 tapes
and CDs to propagate about ensuring fire prevention
and fighting; propaganda, training on fire preven-
tion, fighting and rescue were 149,732 sessions for
7,419,778 turns of participants [ 1]. The approval, ap-
proval and acceptance of fire prevention and fighting
and the promulgation and implementation of techni-
cal standards and regulations on fire prevention and
fighting have generally been strictly implemented. In
the 2014-2018 period, the ministries, branches and
localities have approved hundreds of socio-economic
development projects and urban planning in their lo-
calities; the approval process of schemes and projects
has paid attention to contents related to fire preven-
tion and fighting. The Fire Prevention and Fighting
Police Force has reviewed and approved the design
of fire prevention and fighting for 58,504 projects and
constructions; organize fire prevention and fighting
acceptance for 29,230 projects and constructions [1].
Through the approval, the investor and the consulting
agency have been requested to adjust the design solu-
tion to ensure safety conditions for fire prevention and
fighting, promptly repairing hundreds of thousands of
violations and shortcomings right away from design-
ing, construction, contributing significantly to saving
money and time during project implementation. The
system of national technical regulations and stan-
dards for fire prevention and fighting appraisal and
acceptance is basically quite complete, contributing
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to creating a basis for investors and consultancy units,
the governing body in making design solutions for fire
prevention and fighting. The inspection, examination
and handling of violations of the law on fire prevention
and fighting are strictly carried out, thereby contribut-
ing to eliminating thousands of potential fire hazards.
Good prevention results in an effective protection of
two to three times the amount of assets saved from
fires; that is not to mention the effectiveness in pre-
venting fires at the facility; ... Logistics and vehicle
management have enlisted the attention of investment
and support of all levels, sectors and organizations and
individuals at home and abroad. Maintain and strictly
implement the provisions of the law on organizing
the implementation of bidding, procurement, asset
management and settlement of projects and funding
sources. Thereby, the fire prevention and fighting work
has been strengthened, contributing to ensuring social
order and safety, preserving the peaceful and happy
life of the people, effectively serving the cause of eco-
nomic development — society of the country.

In addition to the above-mentioned results, there
are some limitations and shortcomings as follows:
Regarding the system of legal documents, standards
and regulations on fire prevention and fighting:
There are no specific regulations on the conditions
for ensuring the safety of fire prevention and fighting
for housing types that people change their purpose
to combine with living and production, trading and
lack of regulations on ensuring security safety on fire
prevention and fighting for traditional trade villages.
Some new types of facilities have appeared recently
but there are no standards, technical regulations on
fire prevention and fighting such as mini apartments,
multi-storey buildings, super-high-rise buildings, oil
refineries, ...; Regarding the leadership, direction
and organization of the implementation of the provi-
sions of the law on fire prevention and fighting: This
work in some units and localities is not really drastic,
thorough and still shaped. awake; has not focused on
checking, supervising, reviewing and summarizing ex-
periences from implementing a number of provisions

of the Law amending and supplementing a number
of articles of the Law on fire prevention and fighting
[4], Decree No.79/2014 / ND —CP [2] has not been
implemented by units and localities because the local
funding is still difficult; violations of regulations on
safety conditions on fire prevention and fighting are
quite common, but detection and handling are still
limited and insecure. The responsibilities of heads of
agencies, organizations and establishments in ensur-
ing safety conditions for fire prevention and fighting
are not high; the guidance and handling of loopholes
and shortcomings in fire prevention and fighting for
establishments failing to ensure fire safety conditions
meet with difficulties due to the responsibilities of
many levels, many branches; Regarding the assurance
of conditions in service of fire fighting: infrastructure
on fire prevention and fighting is still inadequate. Wa-
ter supply for fire fighting is seriously lacking in many
urban areas. The network of fire prevention and fight-
ing police teams in charge of the locality is still small,
so it has significantly reduced the effectiveness of fire
fighting. The division of responsibilities among agen-
cies and units involved in the management of public
fire-fighting water supply systems is unclear, specific
and overlapping, so many places are degraded and not
repaired or remedied timely.In many large urban areas,
many residential areas are located in alleys, deep alleys,
the construction density is thick, so it is not guaran-
teed traffic, water sources for fire fighting; ...

These limitations and shortcomings have many
causes, including subjective causes: awareness of the
responsibility for fire prevention and fighting work of a
number of Party Committees, and the right to regulate
in urban areas and the heads agencies, organizations
and establishments are still limited. The propaganda,
dissemination and education of laws are not effective,
the quality and forms of propaganda are not abundant
and diverse awareness of a part of people also over-
looked fire safety measures in their daily life as well
as in production and business; the promotion of the
power of both the political system and the whole so-
ciety in fire prevention and fighting has not met the
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requirements and tasks; coordination mechanism
between levels and branches is not really tight; activi-
ties of the Steering Committees of fire prevention and
fighting at all levels are not high efficiency; a number
of legal provisions on fire prevention and fighting are
slowly implemented; the review and supplement of
standards and technical regulations on fire prevention
and fighting are still slow; attention has not been paid
to building mechanisms and policies to encourage so-
cialization in the investment in equipment and means
of fire prevention and fighting. Objective causes: in-
frastructure conditions in urban areas are still inad-
equate and lack of uniformity, especially the planning
of traffic systems, water sources, communication and
information in service of fire fighting. Climate change
continues to increase the risk of fire and explosion,
especially forest fires; some regulations of the law on
fire prevention and fighting are not appropriate to the
practical situation or not uniformly agreed with the
legal documents in the relevant fields.

4. Forecast and solutions to ensure safety in
fire prevention and fighting in urban areas in
Vietnam

In the coming years, the socio-economic situation
continues to grow, the pace of industrialization, mod-
ernization, rapid urbanization, the number of projects,
construction works, means of transport, demand en-
ergy, gas and chemical use will continue to soar; The
increase in population and population density in urban
centers, especially in big cities, will continue to be fac-
tors that directly affect the situation of safety assurance
in fire prevention and fighting in the municipality. Un-
safe situation in using electricity at households, pro-
duction and business establishments, especially petrol,
gas and chemical businesses, etc. will cause a high fire
if there are not available drastic solutions. The situa-
tion of fire and explosion is expected to continue to be
complicated in the old and long-standing residential
areas, especially the type of houses which are both used
for living and combined with small businesses and ser-
vices. Markets, trade centers, condominiums, high-
rise buildings, industrial parks, petrol and oil facilities,

petroleum, industrial explosives, airports, crowded
facilities, forests, constructions key points of culture,
tourism, ... are still objects that need to be focused on
to prevent and prevent big fires. In addition, climate
change, especially in droughts and dry spells, will con-
tinue to be the factorsleading to fire risks, especially for
forests. This shows that there is a need for more drastic
participation of all levels, sectors and local authorities
in ensuring fire safety in urban areas.

In this situation, in order to ensure the safety of
fire prevention and fighting, contributing to promot-
ing the sustainable development of urban centers in
Vietnam in the coming time, it is necessary to strictly
and effectively carry out the following contents:

Organizational and managerial measures:

— Enhance the role and responsibility of the Party
committees and authorities in urban areas, the Father-
land Front, ministries, departments and branches in
leading and directing the implementation of ensuring
the safety of fire prevention and fighting. In particular,
continue to effectively implement the Directive No.
47-CT / WT dated June 25, 2015 of the Party Cen-
tral Committee’s Secretariat on fire prevention and
fighting, mobilizing the power of the whole political
system and the entire people on the task of fire pre-
vention and fighting, rescue and salvage. Periodically
reviewing, evaluating and reviewing the implement-
ed results, thereby drawing lessons to improve them
more and more. When directing ministries, branches
and urban centers to formulate socio-economic devel-
opment planning schemes, attention must be paid to
the technical planning on fire prevention and fighting
such as: traffic, water sources, land fund for fire pre-
vention and fighting teams and teams, communica-
tion systems, ... and funding for fire prevention and
fighting activities.

— To take measures to create a drastic change in
the propagation, dissemination and education of laws
and knowledge about fire prevention and fighting so
that each cadre, party member and people of the peo-
ple’s class voluntarily abide by and implement them-
selves current regulations of law on fire prevention and
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fighting. Improving content, renewing forms, measures
and methods of propagation to raise awareness of laws,
knowledge and skills on fire prevention and fighting,
equipping people with real knowledge and skills ne-
cessity, especially knowledge of fire prevention; escape
skills, initial use of firefighting equipment and devices;
integrate knowledge and skills on fire prevention and
fighting and rescue in curriculum, extracurricular ac-
tivities in schools and educational institutions suitable
for each discipline and level of study.

— Direct the ministries, branches and urban cen-
ters to promptly advise on the elaboration, amend-
ment, supplementation and promulgation of new
standards and technical regulations related to the
field of fire prevention and fighting; local technical
regulations on fire prevention and fighting for a num-
ber of special types of facilities of each municipal-
ity; stipulate regimes and policies to support forces
engaged in fire prevention and fighting and rescue
operations commensurate with the nature and task
requirements; adopt specific policies to encourage
and motivate people of all strata to participate in fire
prevention and fighting activities;

— To plan and build networks and contingent
of officials performing the state management of fire
prevention and fighting increasingly regular, elite,
master the professional knowledge and skills in fire
prevention and fighting. In particular, in the context
of the fourth industrial revolution has had strong im-
pacts on all aspects of socio-economic life in urban
areas in Vietnam, including fire prevention and fire
fighting. Typically, the construction of smart cities,
green cities, etc. Therefore, it is necessary for the Fire
Prevention and Fighting Police force to continuously
study and improve their professional qualifications
and skills, access to advanced scientific and technical
achievements from countries around the world in
the field of fire prevention and fighting to research
and apply them to suit the socio-economic develop-
ment context in urban centers in Vietnam;

— There should be a clear coordination mecha-
nism, assigning specific tasks between the fire pre-

vention and fighting police force with the concerned
ministries, departments and branches and partici-
pants in the field of fire prevention and fighting. fire
fighting. The new organizational structure of the
Ministry of Public Security, including the Fire Pre-
vention and Fighting Police Force, has changed a lot,
so that the state management of fire prevention and
fighting is effective, the close coordination is, me-
thodical, systematic, clearly defined and decentral-
ized work among the relevant stakeholders is one of
the decisive factors. In order to do that, it is neces-
sary to promulgate a coordination mechanism that is
uniform in form, content, measures and methods of
organization of implementation and must be agreed
to be issued in writing.

Technical and technological solutions:

— Regarding the technical infrastructure plan-
ning on fire prevention and fighting in urban centers,
it is necessary to:

+ There is a close coordination between the fire
prevention and fighting police force and the agency
tasked with urban planning and development. Espe-
cially, the issues and contents of planning are related
to ensuring the safety of fire prevention and fighting.
The technical network of fire prevention and fight-
ing in urban areas is a decisive factor, which has im-
portant implications directly to the effectiveness of
fire prevention and fighting, which is the transport
system, the source of water, communication, ... The
uniformity, modernity and covering the entire urban
area of the above systems will make an important
contribution in minimizing human and property
damage caused by fire and explosion. out;

+ Focusing on reviewing, repairing and maintain-
ing the technical infrastructure systems which have
been invested to ensure that they are always in good
working condition. Planning a new technical infra-
structure system for fire prevention and fighting in
urban areas has not been planned, ensuring that the
technical infrastructure system for fire prevention
and fighting is uniformly, uniformly and completely
covered. set area of the municipality.
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— Regarding technical and technological solu-
tions to prevent the spread of fires and big fires at
home, works and production technology lines:

+ For buildings and constructions, when being
built and in use, it is necessary to: use the highest level
of incombustible and uninflammable substances and
materials in lieu of inflammable substances and ma-
terials; limiting the amount of flammable substances
and properly arranging them; isolation of dangerous
fire and explosion environment; prevent the spread of
fires; use structures with fire resistance levels suitable
to the fire and explosion hazard levels of the work;

+ For production technology lines, it is neces-
sary to select: technological lines which produce
little or no danger of fire and explosion; appropri-
ately arrange technological equipment, use auto-
matic devices to adjust pressure, temperature ... so
that the technological process ensures safety when
operating; solutions to ensure safety for the process
of operating, maintaining and repairing production
technology machines and equipment.

Conditions to ensure effective implementation
of fire prevention and fighting in the following urban
areas:

— System of legal documents, standards, nation-
al technical regulations, local technical regulations in
fire prevention and fighting, ensuring full, uniform
and uniform from the Central to local;

— Stepping up the socialization of fire preven-
tion and fighting, effectively taking advantage of
funding sources for the investment, equipment and
construction of the fire prevention and fighting po-
lice force to ensure unity and approval. modern rules

and requirements to meet the requirements set out
in the new situation;

— Enhance international cooperation, especially
the exchange and technology transfer in the field of
fire prevention and fighting. In particular, technolo-
gies in the fourth industrial revolution are opportu-
nities and opportunities for fire prevention and fight-
ing police force to apply to their practical work as
applications on Robots in managing, detecting and
preventing fires from occurring; fire fighting robots,
search and rescue in the fire and under the water;

— Ensuring that the contingent of officials en-
gaged in the planning work, the ministries of the
fire prevention and fighting police force have full
capability, professional skills, knowledge of foreign
languages and information technology; be capable
of researching scientific and technological advances
and practical applications in the field of fire preven-
tion and fighting in Vietnam.

5. Conclusion

Solutions to ensure safety in fire prevention and
fighting in urban areas are one of the important con-
tents contributing to promoting the socio-economic
sustainable development of the country. Effective im-
plementation of the above solutions will contribute
to minimize fires, explosions and damage caused by
fires and explosions in urban areas. At the same time,
the consistent, systematic implementation and assur-
ance of conditions for organizing the implementation
of solutions is a decisive factor to the effectiveness of
the work of ensuring fire safety. urban areas, contribut-
ing to raising the effectiveness and efficiency of state
management of fire prevention and fighting.
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Abstract. Information epoch is characterized by systemic transformations in different spheres of
public life. The article considers questions connected to formation of value content of identities and
challenges, which are manifested in contradictions of global and local levels of their realization. It is
determined that information and communication technologies (ICT) can be “digested” by public
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Indisputable expectations of Western European
person for creative and transformative possibilities of
the mind and for its realization in the effective search
for truth —science, became close to the dreamy hori-
zons in the middle of the twentieth century. The ap-
pearance of computer technology and Internet have
added new qualities to people’s existence. However,
euphoric attitudes for quick positive gifts of new era
have not come true. Today, it is becoming more com-
mon that information and communication technolo-
gies (ICT), unfortunately, can be “digested” by social
practices and interaction technologies according to
their needs and attitudes. Researchers are thinking
about that, perhaps, society itself, conditions of its
development, axiological meanings which it chooses,

determine vector not only of development of tech-
nology, but, above all, their implementation. M. Cas-
tells, A. Toffler, J. Naisbitt, T. Friedman, Z. Bauman,
U. Beck, A. Giddens and others are thinking about
the problem of diversity of social forms, which are
under the influence of processes of information and
globalization are involved in a single, universal by
technical and technological indicators, space.
Socially, the impact oflocal, elitist community of
people, who are mostly involved in using and benefit-
ing from ICT is becoming clearer. Most of this “elite
club” is involved in the phenomenon of network so-
ciety and it is concentrated in developed countries,
while in the rest of the world, according to M. Cas-
tells, the logic of network society is based largely on
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the old axiological principles of profit. The elite com-
munity identifies and incorporates into its structures
the most useful social segments, leaving outside a
large percentage of periphery’s population. Tenden-
cies of formation of elite with a global identity are be-
ing revealed, which are defined by so-called “digital
divide” (M. Castells) and widens this gap [1, 285].

The fundamental contradiction of modern world
order consist in that global transformations in vec-
tor of information society formation have affected
a smaller part of planet’s population. Nearby, com-
munities of people can exist as autarchic which are at
different levels and stages of development: informa-
tion, industrial and, even, traditional (neo-feudal).
The lag in this area makes problematic the chances of
“peripheral” countries in the future to take a worthy
place in the world community. The quick updating of
the information and technology base by producing
countries is increasingly deepening the international
disbalance in favor of maintaining world dominance
in post-industrial regions. Accordingly, world public
opinion is formed under the leadership of leading
countries, which creates the basis for the necessary
response to volitional decisions in the field of estab-
lishment of the world order, justifying the division
of the world into the New North and New South.

In the bowels of developed society, a conflict of
new quality is developing and it is not less dangerous
than conflicts that are well-known. The “intellectual
class”, new “upper class”, which develops and assimi-
lates knowledge, is less needed “lower” class and in-
creasingly oriented towards post-material values. It
is impossible to disagree with the opinion of Ukrai-
nian professor Sergey Shergin that such situation is
“a way to the” “war against everybody”, in which, as
“we know, there are no winners” [2, 5].

Major urban centers, global kinds of activities
and highly educated social groups are involved in in-
ternet-enabled global networks, while most regions
are excluded from them. ICT-driven economy and
information system (primarily the Internet) have
joined to the trajectory of development with limited

choice. Moreover, interests and ideology of elites is
based on valid Eurocentric model of development,
excluding possibilities of finding and implement-
ing of alternative forms (less techno-intensive, less
productive, without improvement of materials and
technologies, but closer to history, culture, natural
conditions and, accordingly, are able to satisfy more
countries which lifestyles and worldviews are lagging
behind historically continuous mainstream). That is,
a digital gap has occurred between societies (even
individuals, regions, governmental institutions and
firms) which have material and cultural prerequisites
for existence within the limits of information world
and those who don’t have to or do not want to adapt
to quick changes. Today, segments that do not satisfy
requirements of logic of development of information
civilization can at any time be excluded and replaced
by connecting to the network interaction of others,
more successful and aggressive players. There is a
consolidation in the network of those segments that
are the most successful, adaptable and creative. The
downside of the new era is marginalization, fragmen-
tation of societies and state institutions, formation of
a new elitist identity of global character.

Atatime when a person clearly identified himself
in the space-time continuum, components of iden-
tity were traditional factors — place of living, family,
socio-professional affiliation, nation, state. Identities
gradually became more complex concerning level of
coexistence integration; there was a crisis of tradi-
tional identity models. Today, a new type of human
coexistence integration is occurring, connected to
new technologies and processes of globalization.
This manifests itself in strengthening of abstraction’s
level in the formation of identity (planetary global
scale). Large volumes of information, rapid changes,
interaction with the world diversity lead to increased
uncertainty and, consequently, lack of self confi-
dence of the person in his or her future. Space and
time, as important dimensions of human existence,
are significantly losing their meaning in the online
communication system. The world, according to
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Bauman, became unknown incompletely [3]. The
world has lost clearly defined decision centers, or
centers of action, which logic of influence can be
predicted, understood and, accordingly, forecasted.
Today, there are alot of “centers of action”, and they
acting uncoordinated. Today, the world is still con-
tinuing the globalization trend, while at the same
time losing common rules, clear identities, and de-
pendence of processes in certain countries on ap-
propriately defined spatial decision-making centers.

Identity challenges, in our view, have ambivalent
character. On the one hand, this is an increase in level
of abstraction in the formation of identity (plane-
tary global scale). However, on the other hand, as
T. Friedman argues, the world has become “flat”,
revealing itself in the disruption of old hierarchies
and equalizing the playing field. “Wherever we cast
our eyes, hierarchical structures everywhere are ei-
ther forced to withstand the pressure from below or
transform themselves, gluing from vertical structures
more horizontal, that more answering to model of
equal cooperation” [4]. The information society is
characterized as a world of “weightlessness”, a world
in which the possibilities of communication are end-
less, but these opportunities, which bring people to-
gether in “timeless space” on-line, require a selective
approach to communicative interaction.

The role of the individual and his responsibility
increased along with opportunities for self-expres-
sion. At the same time, the importance of inter-
personal relationships has increased in the sense of
social interaction aimed at maintaining shared iden-
tities. W. Dyzard defined information policy not
simply as a further development of classic content
of politics, but as another dimension of it. This is due
to the fact that new technologies facilitate communi-
cation between individuals and facilitate consensus
among different political forces. Economic-driven
new networks can go beyond government and busi-
ness services to the consumer sector, government
and private sector will work together to further de-
velopment of information society. The cooperation

of all public agencies has great importance for stabil-
ity in the information age [5, 40-41].

Problems of political individualization as an
important dimension of politics of the new day
were considered by such authors as J. Naisbitt and
C. Leadbeater. J. Naisbitt who determines that ten-
dencies of decentralization and regionalization un-
derlying political individualization have intensified.
Their meaning is that the old development strategies
based on the satisfaction of interests of authorities
(some of its centers) are inferior to the new ones,
oriented primarily to the satisfaction of citizens’
interests, individual efforts of interaction of which
intensively form new centers of power, locally dif-
fuse kind [6, 164-165]. According to C. Leadbeater,
the embodiment of utopian idea of self-government
acquires a decisive character in the information age
[7, 224]. This is made possible by access to infor-
mation previously available only to government
agencies. Moreover, thanks to new ICT, people are
given the opportunity to resolve issues by themselves
without regulatory intervention by the state. Thus,
along with political individualism, when individu-
al responsibility and mood on particular interests
grow, conditions are created for new forms of politi-
cal collectivism: from pressure groups to mutual aid
networks. We are talking about a certain social mu-
tualism as a form of social interaction that involves
mutual assistance, in which each party benefits from
each other. This state is based on social recognition
of person’s place in hierarchy that is built within com-
munities.

So, today it is extremely important to have a high
ability to select and assimilate information, make
quick decisions, and therefore a person as a subject
of creative communication comes to the fore. The
world has become boundless and at the same time
narrowed down to a small point in the plane dimen-
sion of what a person is. The picture of the world
today absorbs what has been worked out by previ-
ous generations, but thanks to ICT, at the informa-
tion stage, when a network society occurred, there
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is a return to person as the center of the universe.  of use of ICT depend on humanization of human
Man no longer dissolves in the boundlessness of the  interaction, its openness, informality (without pre-
universe, and can harmoniously combine, accord-  established preferences, rules and hierarchies), selec-
ing to G. Skovoroda, macrocosm of the universeand  tion of axiological meanings, development of human
the microcosm of individual human being. Results  abilities.
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Abstract. The article analyzes the problem of defining the terms “murder”, “defamation”, “official

secret” by the German legislation. The analysis of the approach of the legislator to new interpretation,

influence of these changes on the existing legislation is made.

Keywords: Bundestag, murder, defamation, official secret.

Amendments to the terms of the German Crimi-
nal Code are currently under discussion in Germany,
resulting in revisions to the national Criminal Code.
In 2018, for example, the issue of intentional and un-
intentional homicide was widely discussed. In this
article we would like to draw attention to the his-
tory of this issue, to the ways of solving the problem,
proposed by the deputies of the Bundestag during its
meetings in the second half of 2015 [1].

The terminology in use at present time was in-
troduced in 1941. It classified that anyone who “kills
a human being out of murderous intent, to satisfy
sexual desires, out of greed or otherwise base mo-
tives, insidiously or cruelly, or with means danger-
ous to the public, or in order to commit or cover up
another crime...” will be punished, on the basis of
paragraph 211 of the Criminal Code, by life impris-
onment as a murderer. According to paragraph 212
of the Criminal Code, an unintentional murderer

will be deemed to be someone who has killed a per-
son unintentionally.

The wording adopted before 1941 stated that
the facts of the murder were considered under the
Criminal Code of the German Empire of 1871. It
wrote: “whoever deliberately kills a human being if
this person has committed an intentional murder
will be punished by death” In considering cases of
murder, the empire legislator was guided by the
Prussian Criminal Code of 1851. Its 175th paragraph
read: “whoever kills a human being intentionally and
deliberately shall be punished by death.” Conscious
murder without intent was punished by hard labour
(life-long under paragraph 176 of the Prussian Crim-
inal Code, and at least S years — paragraph 212 of
the German Empire Criminal Code). And “intent”
was understood in the sense of cold calculation, not
caused by a state of emotional disturbance. In this
aspect, we can say that the 1941 article introduced
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an important differentiation between murder and
unintentional murder [1].

The understanding of murder, in 1941, differed
from other typical crimes of criminal law at that time.
Paragraph 211 of the Criminal Code introduced the
personal illegality of the act “...the murderer was
to be punished by life imprisonment” in order to
define not the act itself but the perpetrator (“the
murderer is the one who...”). Such a definition of
personal wrongfulness of the act was not a novel
of 1941. For example, the Prussian Common Law
of 1794 already stated: “Paragraph 806. Whoever,
with malice, inflicts injury on another person, takes
such an act as to result of which death must come
as a consequence, and by doing so actually kills that
person, is punished by the sword as a murderer’,
“Paragraph 826. Whoever commits murder by prior
intent shall be punished by means of the breaking on
the wheel as a murderer”. In the nineteenth century,
there was a refusal to distinguish between the crite-
ria of “intent” as a distinguishing feature of murder,
introduced in 1941. Perhaps the experience of Swiss
criminal law was used here. In 1894, it was stated:
“Article 52: Anyone who intentionally kills a person
will be punished with 10 to 1S years of imprison-
ment. Murder by a criminal out of murderous intent,
out of greed, with particular cruelty, cunning, or by
means of poison, explosives, or fire, or in order to
commit or cover up another crime... is punishable
by life penal servitude.”

Contemporary criticism of the 1941 legislation
is based, first, on the fact that the punishment by life
imprisonment is too severe. According to lawyers, the
courts could not to impose the penalty of life impris-
onment, in cases where the crime was undoubtedly
carried out, but from the true circumstances of the
crime there is a special motive — for example, “kill-
ing a domestic tyrant”. Secondly, the case described
above and related facts characterizing the perpetrator
as a biological type were typical for National Social-
ism. Following the Alliance 90/ The Greens initiative
(18/5214), the federal government initiated a reform

concerning the treatment of murder as a delict. In its
report of June 29, 2015, the commission of experts
appointed on that occasion proposed: to replace the
terms relating to types of perpetrator in articles 211
and 212 of the Criminal Code with “violent acts”.
The commission voted in favor of maintaining the
characterization of murder as an act committed with
lowly motives. It proposed that the motive for murder
should be supplemented by the following elements:
murder committed on the basis of sexual, ethnic or
other origin, sexual identity or orientation, racist
motivation, faith or religious belief. According to the
members of the commission, this would distinguish
between these delicts and the crimes (primarily do-
mestic) previously provided for in criminal law.

Speaking about changes in the regulation of ofhi-
cial secrets, first of all we should consider the chang-
es concerning the current German Criminal Code
(StGB) [1].

Paragraph 93 deals with criminal offences relating
to treason and threats to external security. The empha-
sis is on special protection of “state secrets” [1]:

§ 203 criminalizes the violation of “private se-
crets” and Section 15 of the special part of the Crimi-
nal Code introduces appropriate sanctions for these
violations. At the same time, “private secrets” are
defined as secrets of private life and the secret area
of privacy [1].

§ 353b criminalizes the violation of “official se-
crets”. Section 30 of the special part classifies these
violations as a criminal offence [1].

This approach dates back to 1936, when § 353b
was amended accordingly on 2 July 1936 [2].

According to the new amendments of 2019, it is
interesting to formulate the definition of “secret” in
paragraph 353. Secrets are facts known only to a lim-
ited group of individuals and are subject to secrecy.
Based on this interpretation, the concept of “official
secrets” is also deduced. Official secrets are the facts
which became available to the offender exactly due
to their membership in an authority or institution
/ or in the performance of their official duties [3].
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In order to determine the secret necessity (i.e.
what can be classified as official secrets from official
duties and procedures and what cannot be classified as
official secrets), provisions of the administrative order
— (internal) administrative regulation are most often
used. General secrecy is determined by the Federal
Civil Servants Act (05.02.2009) — § 67, paragraph 1.
Paragraph 2 of the sixty-seventh paragraph of the Act
excludes obvious facts of administrative activity of an
employee from the list of official secrets. Approximate-
ly the same regulation can be deduced from the analy-
sis of § 37 (paragraphs 1, 2) of the Law Concerning
the Status of Career Civil Servants (of 17.06.2008).

Paragraph 10 of the Personnel Representation
Law (15.03.1974), for example, states that secrecy
does not apply to numerous bureaucratic issues and
procedures.

The most important criterion for classifying a fact
as a breach of official secrecy is their danger to im-
portant public interests. The concept of “important
public interests” takes into account the fact that not
any public interest is sufficient, but only the qualified
one. The qualified public interest, as we understand
it, is only one that has a relevant judicial precedent.

On 19 June 2019, a draft of Criminal Code
Amendment Act was submitted to the Bundestag.
The amendments concerned the criminal protec-
tion of the European Union and its symbols against
defamation.

Defamation is the dissemination of defamatory in-
formation that may not be defamatory, or disgrace in
the press; an act known in criminal law as a crime close
to libel but distinct from it by two characteristics:

Defamation is the disclosure of any shameful
facts in the press, whereas libel can be committed ei-
ther in the press or in words (in public) or in writing.

In defamation, the criminal element is the disclo-
sure of shameful information in the pressitself, regard-
less of its correctness, while libel is always regarded as
the disclosure of knowingly false information.

In this form, defamation was a means of restrict-
ing press freedom, not only against the latter’s inva-

sion of citizens’ privacy, but also against exposing in
the press the wrong actions of officials. With regard
to officials, a defense was allowed against accusations
of defamation by pointing to the truth of the dis-
graceous circumstance disclosed in the press con-
cerning the official activities of the disgraced person.
However, the accused could defend themselves only
by presenting written evidence, which was almost
impossible. In order to limit objections with refer-
ences to written evidence, the circle of officials was
interpreted restrictively; the law recommended to
the court that, even in the case of submission of writ-
ten evidence confirming the correctness of the in-
formation about the official announced, the accused
should be released from defamation charges and still
be punished on the charge of insult.

The authors of the draft law believe that German
criminal law does not sufficiently protect European
Union symbols such as the flag and anthem. The
draft law should provide the law enforcement agen-
cies of the country with sufficient means to strongly
counteract defamation.

Currently, foreign symbols (such as the flag and
state emblem) are protected by Article 104 of the
German Criminal Code. For example, paragraph 1
introduces a penalty of up to 2 years’ imprisonment
(or a fine) for such actions. Article 104, however,
only covers defamation against the flag of a foreign
country. Paragraph 2 of Article 90 (A) of the Code
also provides similar protection for the flag of Ger-
many. EU symbols, on the other hand, are not pro-
tected by the country’s criminal code.

Interestingly, according to the text of the draft
law, there are cases of defamation against the “hung”
flag of a foreign country or a symbol of Germany in
court practice.

As it is known, by special orders of the federal
government, EU flags should be hung when mark-
ing federal buildings, which are also (sometimes)
objects of slander.

Asaproposal, it is demanded to supplement the
current legislation with a norm criminalizing libel
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against the EU anthem and flag. The penalty is pro- If the Bundestag passes the draft law, the changes
posed to be 3 years’ imprisonment or a monetary  will be included in Article 90, paragraph C of the
fine. The new provision should apply not only to ~ Criminal Code.

a completed act, but also to an attempted act [4].
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CTAHOBJIEHME YIrOJIOBHOM OTBETCTBEHHOCTU 3A
NPECTYIJIEHUE, NPEAYCMOTPEHHOE CT. 139 YK
YKPAUHDbI C 1800 rOAA NO HACTOYLLIEE BPEMYA

AHHOTaI.H/I}I. B cTatpe HCCAEAYIOTCA BOIIPOCHI CTAHOBACHHU S YFOAOBHOfI OTBETCTBEHHOCTH 3a IIp€-

crynaenue, npeaycmorpensoe cT. 139 YK Ykpaunsi ¢ 1800 ropa mo nacrosmee Bpems. C aToi 11eAbI0

ObIA IIpOaHAAM3HPOBAH PSIA HOPMAaTHUBHBIX aKTOB, OTHOCAIIHUXCA K IIPEAMETY HAIIETO MCCAEAOBAHIA.

KaroueBbie cAOBa: HEOKa3aHHE ImoMomu 60AbHOMy, MeAI/ILII/IHCKI/Iﬂ pa6OTHI/IK, YT'OAOBHAs1 OTBET-

CTBEHHOCTb, Bpay, HakasaHue, Bpaue6HbIit ycTas.

ITocmanoexa npobaemvt. Borpocsl, kacaromu-
ecsl CTAHOBAEHHS YTOAOBHOM OTBETCTBEHHOCTH 32
mpecTynaeHue, mpeaycMoTpenHoe cT. 139 YK Vkpa-
unbl ¢ 1800 ropa mo HacTosmee BpeMsa UMEIOT BaK-
HOe 3HaYeHHUe AASI HAYKU YTOAOBHOTO IIPaBa, a TakoKe
AASL 3aKOHOTBOPYECKOM ASTEAPHOCTH.

Anaau3 nocaednux uccaedosanuii u nybsuxa-
yuii. Ha ceropns mpo6aeMa CTaHOBA€HHUS yTOAOBHOI
OTBETCTBEHHOCTH 3a ITPECTyTIAeHHE, IIPeAYCMOTPEH-

Hoe cT. 139 YK Ykpaunsi ¢ 1800 roaa no Hacrosimee
BpeMsl He HallIAQ CBOEro AOAKHOTO OCBeIlJeHH .

Ileab cmamou: COCTOUT B BbISICHEHHH CTAHOBAE-
HIHS1 yTOAOBHOM OTBETCTBEHHOCTH 3a IIPECTYTIACHHE,
npeaycmoTperHoe cT. 139 YK Ykpaunsi ¢ 1800 roaa
II0 HaCToslIee BpeMsl.

Ocnosnvte pesysvmamuot uccaedosanus. Briep-
Bble IOPUAMYECKOe IIPABO Ha XXHU3Hb OBIAO 3aKperiAe-
HO B Aekaapanuu HesasucumocTtu CIIIA 4 mroas
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1776 ropa, KOTA OBIAO IIPOBO3TAALIEHO PABEHCTBO
BCeX AIOAeI, IIPaBO Ha KU3Hb, CBOOOAY 1 AMYHOE CYa-
crpe [1,C. 167]. Cr. 25 Beceobmeit poekaapauuu npas
gyeroBeKa oT 10 aexabps 1948 3akpermasiaa mpaBo
KQ)KAOTO Y€AOBEKA Ha MEAUIIMHCKUI YXOA U HEOO-
XOAUMOE CONMaAbHOE 0bcayxuBanue [2].

MeaunuHCKHE pabOTHUKY UMEIOT dTHIeCKHe 0051
3aTeAbCTBA M MPOPECCHOHAABHBIN AOAT ACHCTBOBATD
B Ay4IIMX HHTEPECAX IALMEeHTa B A6oe Bpems [3].

C meApl0 aHaAM3a HMCTOPUYECKOH M YTOAOB-
HO-TIIPaBOBOM TO4YEK 3PEeHHs CYIIeCTBEHHBIX KO-
AMYECTBEHHBIX M Ka4eCTBEHHBIX XapaKTEePHCTHUK
$OopMHpOBAaHUS YTOAOBHON OTBETCTBEHHOCTH 33
npecTymnaeHue, mpeaycMoTpenHoe cT. 139 YK Vkpa-
unb! («Heokasanue moMonu 60ABHOMY MEAHITUH-
CKMM PabOTHHKOM> ) Ha 3Tarax Pa3BUTHS YKPAUH-
CKOM rOCYAQPCTBEHHOCTH U obmectsa ¢ 1800 ropa
II0 HacTOsIIIee BpeMsl, CAUTaeM Hy>XHBIM IPUMEHHTD,
npeasoxxerHyio B.K. MarseituykoMm, nepuopusa-
ITMI0 pOPMHUPOBAHHS YTOAOBHOTO 3aKOHOAATEABCTBA
[4, C.28-51]. IlepBble YeThIpe MEPHOAR, B KOHTEK-
CTe IIpeAMeTa Halllero HCCAEAOBAHUSL, OBIAU ITPOaHa-
AM3HpoBaHbl Hamu panee [ S, C. 22-26].

ILareiit mepuoa (c XVIII Bexa.— A0 Hayaaa
XIX Bexa) HasbiBaeTcst «[1op MMIEPCKOM BAACTDIO>
[4, C. 37]. YroxeHHe O HAKA3aHUSX YTOAOBHBIX H HC-
IIpaBUTEAbHBIX 1845 roaa 6b1A0 YTBEPXKAEHO YKka3oM
Mmneparopa Huxoaasl N 19283 «Bpicouaiinie
yTBepskaeHHOe YaoxkeHie o Haxasawisxs Yroaos-
HbIXb U McmpaBureabHbIXb> OT 1S aBrycra 1845
[6, C. 598]. D10 0AHA M3 HEPBBIX MOMBITOK COCTAB-
A€HUS CUCTEMATHIeCKOrO COOPHHKA YTOAOBHBIX 3a-
KOHOB B Poccry, OTHOCSINUXCS K CaMOMy HadaAy
XIX Beka [7, C. 686]. AaHHBII AOKyMEHT MMeA He-
CKOABKO pepaknuil: 1857 roaa, 1866 ropa m 1885 ropa
[7,C.687].

B Poccutickoit FiMnepuu yroaoBHast OTBETCTBEH-
HOCTb MEAUIIMHCKUX PaOOTHHKOB B CAy4ae HesIBKU
II0 NIPUTAQIIEHUIO OOABHBIX HAM AWLI, HYXXAQIOIIHX-
Csl B IIOMOINU IIPEAyCMAaTPHBAAACh, B YaCTHOCTH,
crarbsamu 1084, 1085 u 1997 YaoxxeHHS O HaKa-
3aHMAX YTOAOBHBIX M MCIpaBUTEeAbHbIX 1845 ropa

[6, C. 802, 955], moaxe crarbsamu 872, 873 u 1522
YAOKeHHSI 0 HaKa3aHHAX YTOAOBHBIX U HCIIPAaBUTEAD-
HBIX B pepaknun 1885 roaa [8, C. 86, 168]. Usyuas
YAokeHHe 0 HaKa3aHHAX YTOAOBHBIX U HCIIPAaBUTEAD-
HbIX 1845 ropa, MOXHO yBHAETD AyOAUPOBaHUE HOPM
B cTaThsax 1084 u 1997 [6, C. 802, 955].

OcHoBHOe pasanumne Mexay crarbsamu 1084
u 1997 YaoxxeHus 0 Haka3aHMAX YTOAOBHBIX M HICIIPa-
BuTeAbHBIX 1845 ropa cocrosiao B ToM, uTo cT. 1084
KBAaAMQUIIMPOBAAA KaK IPECTyIACHHE HesIBKy Bpa-
4a, OIleparopa, aKylepa, GpeAbAllepa, IIOBUBAABHOM
GAOKH M T.IL. « ... IIO IIPHUTAQIIEHIF0 OOABHBIXD ... » AASL
OKA3aHUS MM IIOMOIIH <« ... 6€3b 0COOBIXD 3AKOHHBIXD
Kb TOMY [IPETISTCTBIM ... » [ 6, C. 802 ], a cTates 1997 —
HesIBKy Bpada, aKylIepa, ¢peAbAlllepa, ITOBUBAABHOM
6a0KH K OOABHBIM HAY POKEHHULIAM, < ... TPEOYIOLINMD
UXb IIOMOIIH ... >, « ...0€3b 0COOBIXD 3AKOHHBIXD Kb
TOMY IPUYHUHB... > [6, C. 955]. B 10 5Ke Bpems caHK-
nus 4. 1 cr. 1997 onpepeasira: « ... Haka3aHiAMb, Bb
cratbe 1084 cero Yao)keHiss OIPeACACHHBIMb... >,
XOTS M ITPeAioAarasa 4. 2 cr. 1997, mpu ycaoBuu « ...
€CAU IIPY TOMD OHH 3HAAU 00D ONIACHOCTH OOABHATO,
POAUABHUIIBI HAH HOBOPOXKAGHHArO MAAAEHIIA ... >,
boAee cepbe3HOe HaKa3aHUeE B BUAE APECTA OT CEMH
AHEIT AO TPeX MecsIIIeB, TO eCTh CAaHKIIUS 3aBUCEAQ He
OT HACTYTIAEHHSI IOCAEACTBHIL, & OT CYOBEKTUBHOM
CTOPOHBI ITPECTYIACHHUS [6,C.955].

Iecroit meproa (KOHeu XIXB.—Hagaro XX BeKa)
[4,C.43]. IIpunsaroe B 1885 roay YaosxeHue o Haka-
3aHUSAX YTOAOBHBIX U UCIIPaBUTEABHbIX [8,C.1-270]
COAEPKAAO AaHAAOTHUYHbBIE HOPMBI U3 IIPEABIAYIETO
Yaoxenus 1845 roaa [6, C. 598-1010], koTopsre Ka-
CAAMCB IIPECTYIAECHHS HeOKA3aHIe IIOMOIIH O OABHO-
MY MEAULIMHCKIM PabOTHUKOM.

CymecTBeHHBIN BKAAA B IIPOLIECC YIOPSAOYH-
BaHUA IOPHAMYECKOH ACATEABHOCTH B cdhepe 3ppa-
BOOXpaHEeHHs BHEC CHCTEMAaTU3HPOBaHHBIN IIPaBoO-
BOIl AOKyMeHT BpaueGHblil ycraB (B pepaxiusx
1857 1., 1892 1., 1905 I.), KOTOPBIi1 BXOAHT B COCTaB
XIII Toma CBopa 3akoHOB Poccuiickoit umnepuun
[9, C.450]. Ocnosy Bpaue6roro ycraBa cocTaBasiaa
HHCTPYKIUS AASL BpadeOHBIX YIIPaB, KOTOpas ObiAa
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paspaborana B 1797 roay C. C. AHApeeBcKuM, C u3-
MEHEHUSIMU U AOTIOAHEHHUSMM, BHECEHHBIMHU ITOCAE-
AyIOIIMMU 3aKOHOAaTeAbHbIME akTamu [9, C. 450].
Bpade6HBIiT ycTaB COCTOSIA M3 TpPeX KHMI: IepBast
KHHUIA — «YJIpeXXAeHHe BpadeOHbIe>» COAEPIKHUT
CTaTby 06 OpPraHU3ALUM MEAULIMHCKON CAYKOBI, ee
IIeHTPAABHBIX, 2 TAlOKe MECTHBIX OpraHaXx; O IPaBax,
O0SI3aHHOCTSIX Bpadell U APYTOro MEAUIIMHCKOTO
[IEPCOHAAQ; 00 9K3aMEHAX, KOTOPbIe AAIOT IIPABO
3aHMMAaTb MEAUITUHCKHE AOAKHOCTH; O KOHTPOAE
AeueOHBIX YUpeXXAeHHIT, U3TOTOBACHHH U IIPOAAKE
MEeAMKaMEHTOB U ITpoyee [9, C.450].

Bo Bropoii kaure Bpaue6Horo ycraBa — «YcTaBb
Mepununckoit [Toaunin> cTaTbu KacaAuch 00s13aH-
HOCTell PasAMYHBIX YYpeXAeHHil B 6oppbe ¢ uH-
$eKIIMOHHBIMU 3a00A€BAHUSAMU U SMHU300THSIMH,
CAaHHUTApPHOMY HAA30py 3a KaueCTBOM M IIPOAAXKeN
IIPOAYKTOB IIUTAHUS, IPUBUBOK OT OCIIBI, KapaH-
THHOB U Ap. Tperps kuura Bpaue6noro ycrasa —
«YcraBp CypebHON MeAnnuHbI» BMelasa B ceds
CTaThHU O IIPABHUAAX IPOBEAEHUS CYAeOHO-MeAULINH-
ckoit skcriepruss [ 9, C. 450].

Bo BpauebHom ycraBe KHUTe IepBOM
«YupexpeHist Bpaue6ubrsi» Pazpese I «O mecTHOMD
BpaueOHOMD ympaBAeHin>» aaBe BTopoit «O Bpa-
4eOHOM YIIPaBAEHIH Bb ye3AaX'b U TOPOAAXD> B Tpe-
TbeM OTAeAeHHHU «O 00sI3aHHOCTSIXD Bpauei» CT. 54
YKa3aHO, YTO KOKADII IPAKTUKYIOLIUI Bpad 00sI3aH
IO TPUTAQIIEHUIO0 OOABHBIX SIBUTBCS AASL OKA3aHMs
UM IIOMOIIH, a CT. S5 OTMedaerT, 4YTO Bpay 00s3aH
SIBUTHCSI 10 [IPHUTAQIIEHHUIO TOBUBAABHOM 6a6KHU K po-
XKEHHI]E, ECAY OTCYTCTBYIOT 3aKOHHBIE ITPeTIATCTBUS
AASL 9TOTO, M OKa3bIBaTh IIOMOIIb POXKEHHUIIEe AO OKOH-
vanus popos [ 10, C. 184].

Yxazom Mimneparopa Huxoaas IIN® 22704 «Bei-
coyaiille yTBepXXAeHHOe YTOAOBHOe YAOXKeHie>
ot 22 mapra 1903 roaa [11, C. 175-274] 6b1a yT1-
BEPXXAEH HOBBIH YTOAOBHO-TIPAaBOBOHM aKT Ijap-
ckoit Poccun — «YroaosHoe Yaoxkenie» 1903 ropa
[12, C. 725]. AanHbIi AOKYMEHT OBIA H3AQH B TOABI
IIOABEMA PEBOAIOLIMOHHOTO ABIKeHus B Poccun, Ha-
KaHyHe [IEPBOH PyCCKOH PEBOAIOLIUH, KOTAQ PEBOAIO-

IIMOHHBIE BRICTYIIACHHSI PAaOOUNX, A TAKKE KPECThSIH
IIOKa3bIBaAH, 4TO B Poccun HaspeBaeT 1 mpuOAMIKa-
ercst pesoatonus [12, C. 725]. Vispanme paHHOTO
AOKYMEHTa OBbIAO BBI3BAHO TEM, UTO AEHCTBYIOIee
«YAOXKeHie O HAKA3aHiAX'b YTOAOBHBIXD M UCIIPABH-
TEABHBIXb>» HE MOTAO YK€ 00A€e€e BBIIIOAHSTH BO3AO-
’KeHHBIe Ha Hero 3aAa4H 1o 6opbbOe momemudbe-6yp-
XKYa3HOTO IPAaBUTEABCTBA C PEBOAIOIHEH, KOTOpast
HapBuraaack [ 12, C. 725]. «YroaosHoe YaoxeHie»
1903 ropa coaepskano 687 craTeit, U3 KOTOPBIX Ha 06-
IIYIO 4aCTh MIPUXOAUAOCH 72 CTaThU; 0cobast 4acTh
cocrosiaaus 36 raas [ 12, C. 725].

Cr. 497 raasol XXV «O65b ocTaBA€HiH B OIac-
HOCTH> YroaoBHOro YroxkeHus 1903 ropa yxasbl-
BaAa, YTO «BHMHOBHbIN Bb HEUCIIOAHEHIH IIPaBUAD,
YCTAaHOBAEHHBIXD 3aKOHOM HAM OO0s3aTeAbHBIMD
IIOCTAHOBAEHiEMb, 00> OKa3aHiX TOMOIIM OOAPHOMY
VIAM HAXOASIIIIEMYCSI Bb 6€3CO3HATEABHOMD COCTOSIHIN
HaKa3bIBaeTCS:

apecToMb Ha CpPOKD He CBbIIIe OAHOTO Mbcsra
HAU

AEHEXHOIO IIeHeI0 He CBbIIIe CTa PyOAeit.

Ecau ceit IpOCTYIOK yYrHEHD, 63 yBasKUTEAD-
HOH IIPUYHUHBI, IPAKTUKYIOIUMB BpadeMb, GpeAbAlIe-
POMB, IOBUBAABHOIO 02OKOI0 HAH OOABHIYHOIO IIPH-
CAYTOX0, KOUMD OBIAO U3BECTHO OMMacHOe [TOAOXKeH]e
0OABHATO UAHM POAMABHUIIBI, TO BHHOBHbII HAaKa3bl-
BaeTCs:

apecTOM Ha CPOK'b He CBBIIIE TPeXb MECSIIeBD>
[11,C.243].

CeabMoOI1 TTepHOA AAUTCS OT HadaAa XX B. AO
1991 roaa u MoAy4MA Ha3BaHHE «YKpauHa B COBeET-
ckuit mepuoa> [4, C. 45]. B Hasase 1920-x roaos
Ha TEPPUTOPUH YKPAHHBI B YCAOBUSIX MAaCIITAOHBIX
SMHAEMUI He XBAaTAAO AOCTATOYHOIO KOAMYECTBA
MEAHIIUHCKOTO MepCOoHaAd, U BeeykpauHckumil pe-
BOAIOIIMOHHBIA KOMHUTET M3AAA IIOCTAHOBAEHUE
«O mpuBAeYEHUH K TPYAOBOI IOBUHHOCTH AUI] Me-
AMIIMHCKOTO IIepcoHaAa>» oT 7 ¢peBpaas 1920 roaa
AAsL 0becIiedeHUs] HACEASHHSI CTPAHbI MEAULIMHCKOM
IIOMOLIIBIO ¥ GOPBOBI C SMUAEMUElT CBHITHOTO THA
[13,C.18]. Coraacuo nocranosaerno CHK YCCP
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«O6 oTMeHe TPYAOBOIL IIOBUHHOCTH AASI MEATIEPCO-
HaAa» oT 8 aBrycra 1922 panHas TpyAOBasi IOBUH-
HOCTb 6b1Aa oTMeHeHa | 14, C. 536].

ITocranosaenuem Bceykpaunckoro LlenTpasn-
Horo McnoanuteabHoro Komurera ot 23 aBrycra
1922 ropa «O BBeA€HHH B AEHICTBHE YTOAOBHOI'O
Koaexca YCCP>» 6b1A0 pelleHO OOBEAUHUTH BCe
KapaTeAbHbIe IIOCTAaHOBACHHUS B YToA0BHBIH Koaekc
C LIEABIO 3aIUTHI PEBOAIOIIMOHHOIO IIPABOIOPSIAKA
U pabode-KpecTbHCKOIO TOCYAAPCTBa, a TakoKe 0be-
CIIeYeHHUs TBEPABIX OCHOB PEBOAIOIMIOHHOTO IIPaBoO-
cosnanus [ 15, C. S]. AAs ycTaHOBAEGHUS €AUHCTBA
YTOAOBHOTO 3aKOHOAATeAbcTBa Bcex CoBerckux Pe-
cIry6AMK 0cHOBY YroaoBHOro Koaekca YCCP cocTas-
AsA Yroaosssiit kopexc PCOCP [1S5, C. 5]. Cr. 165
noppaspeaerns 3 « OcraBaeHUe B OIIACHOCTH > TAABbI
V «IIpecTymaeHus MPOTHB XU3HH, 3A0POBbsI, CBOOO-
ABI 1 poocTonHCTBa AnuHOoCcTH>»> YK YCCP 1922 ropa
HMeAa CAeAYIOIIYIo pepakiinio: « Heokasanue nomo-
111 60ABHOMY 0€3 YBaXKUTEABHOR IIPUIKHBI CO CTOPO-
HbI AUI1, 00SI3AHHOTO €€ OKA3bIBATH I10 3aKOHY HAH I10
YCTaHOBAE€HHBIM ITPABHAAM, KapaeTcs —

IPUHYAUTEABHBIME PAbOTaMU Ha CPOK AO OAHOTO
ropa

mau mrpadom Ao S00 pybaeit.

OTKa3 MEAMITUHCKOTO TIepPCOHAAA B OKa3aHUH Me-
AUIMHCKOM ITOMOII[H, ECAML OH 3aBEAOMO MOT UMETb
OITaCHBIE AASL GOABHOTO ITOCAEACTBUS, KAPAETCs AU-
HIeHreM CBOOOADI Ha CPOK AO ABYX A€T> [15,C.52].

17 ampeas 1924 Ilocranosaennem CHK YCCP
OBIA YTBEpPXKAEH IIEePBBIA 0A30BBII aKT, KOTOPHII
YCTaHaBAMBAaA KBaAMQHKAIIMOHHbIe TpebOBaHMs
K 3aHATHIO MEAMIIMHCKHX AOAKHOCTEH U OIIpepe-
ASIA TIPAaBOBOM CTAaTyC MEAULIMHCKUX PAaOOTHHUKOB —
«O mpaBuAax, peryAupyIoIux Mpo$eccCuOHAAbHYIO
pabory meanepconasa» [16, C. 212-220]. Apr. 1
AQHHOTO AOKYMEHTA YKa3bIBaeT, YTO K MEAUIIMHCKO-
MY IIePCOHAAY IPUHAAASKAAH AUIIA, TOAYIHBIIHE
KBaAMUKAIIMIO BPaya, Bpauya OAOHTOAOTA HAU 3y0-
HOTO Bpaya, aKyllepkH, ¢papMarieBTa, IOMOIIHHUKA
Bpaya, 6para UAM cecTpbl (MEAUIIMHCKUX), MACCAKHU-
cra[16,C.212]. Bpauu Morau 3aHUMaTbCSI MEAUITMH-

CKOM IIPAKTHKOM, a TaKXKe 3aHUMATb aAMHHUCTpa-
THUBHbIE AOAKHOCTH B MEAHMIIUHCKOH cdepe, H, IO
COTAACOBAHUIO C AAMHHHUCTPAI[UE, BPAYH IIOAYIAAH
IIPaBO UMeTb UIMEHHYIO IIe4aTh, HA KOTOPO YKa3bIBa-
Aach ux kBaaudukanus [ 16, C. 215]. CoraacHo apr.
6 YKa3aHHOTO AOKYMEHTa, MEAULIUHCKIE PabOTHUKH
00s13aHBI OKAa3bIBATh HEOTAOXKHYO MEAULIMHCKYO I10-
MOIIb AF0OOMY AHITY U SIBASITBCS IIO BBI3OBY OOABHO-
'O MAH TPETHHX AUI] AAS OKa3aHHUS IIOMOIIY IIPHU OT-
PaBACHHH, paHEHHH, YAYIIEHHH, KPOBOTEUEHUH U T. A,
[16,C.213-214].

8 mrons 1927 LlentpaapubiM McnioAHUTEeABHBIM
Komurerom Yxpaunckoit CCP 6b1a yTBepsxaeH Yro-
AoBubIit kopekc YCCP [17, C. 1]. Y. 1 cr. 160 YK
YCCP nmpepycMaTprBasa yTOAOBHYIO OTBETCTBEH-
HOCTb 32 HEIIPEAOCTABACHHE HAHM OTKA3 B OKa3aHUH
oMoy 60ABHOMY 6€3 YBOXXUTEABHBIX IIPHIUH CO
CTOPOHBI AHIA, KOTOPOe 00s13aHO 3Ty MOMOIIb OKa-
3BIBATh 10 3aKOHY HMAH IO CIIeIIMAABHBIM IIPABHUAAM,
4. 2 AQHHOM CTaTbHU IPEAYCMAaTPHUBAAA YTOAOBHYIO
OTBETCTBEHHOCTb 32 T€ K€ ACHCTBHUS, €ECAU OHHU 3a-
BEAOMO MOTAM UMETb OIlaCHbIE AAS OOABHOIO ITO-
caepactBus [17, C. 49].

Crarbs 100 raaBb1 VIII «OcHoBHble mpaBa
u obszaHHOCTH rpaxaan»> Koncrurynuun YCCP
1937 ropa 3akpenasiaa npaso rpaxaad YCCP nHa
MaTepHaAbHOe obecIiedeHHe B CTAPOCTH, B CAydae
6oAe3HH, a TaKXKe IOTEPH TPYAOCIIOCOOHOCTH, KO-
TOpOe 00eCcIeunBaAOCh HeCIIAATHON MEAULIMHCKOM
IIOMOIITBIO TPYASIIUMCS, Pa3BUTHEM COILHAABHOTO
CTPaxOBaHUS PabOYUX, CAYXKAIUX, B YACTHOCTH,
IIPeAOCTaBACHHEM B IIOAb30BAHHUE TPYASIIUMCS 00-
mupHoii cetn Kypopros [ 18, C. 23].

28 pexabpst 1960 3akonoM Ykpaunckoit Cosert-
cxot Conpaancrudeckort Pecrrybauxu 6514 yTBepK-
AeH YroaosHbIi kopekc YkpanHckoit CCP, koTopbiit
BCTYIHA B cuay ¢ 1 anpeas 1961 [19].

C npunsaTtuem "HoBoro YK Ykpaunckoit CCP
B 1960 roay B raase III «IIpecTynaenus npoTus
XKHM3HU, 3A0POBbsl, CBOOOABI 1 AOCTOMHCTBA AWY-
HOCTH>» CT. 113 mpeaycMaTpuBasa yTrOAOBHYIO
OTBETCTBEHHOCTD 33 HEIIPeAOCTaBAEHHE IIOMOIIH
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6OABPHOMY AHMIIOM MEAULIMHCKOTO mepcoHaaa [20].
3a Heoka3aHMe ITOMOIIM OOAPHOMY AUIIOM MEAU-
IIMHCKOTO IIePCOHAAQ, 63 YBaKUTEAbHBIX IPUYHH,
KOTOpOe 00sI3aHO ee OKa3bIBaTh B COOTBETCTBHU
C YCTaHOBAEHHBIMU IIPAaBHAAMH, €CAH eMy OBIAO
3aBEAOMO U3BECTHO, YTO 3TO MOXKXeT IPHYHHHTD
TSDKEAbIe IOCAEACTBHS AAsI OOABHOTO, OblAQ TIpeA-
YCMOTpPEHa YTOAOBHASI OTBETCTBEHHOCTD B BHAE HC-
IIPAaBUTEABHBIX pabOT Ha CPOK AO ABYX AET HAH 00-
mecTBeHHOTrO BhiroBopa (4. 1 cr. 113 YK YCCP), 32
COBepIIeHHe TOTO Ke ACSTHUS, €CAU OHO IIOBAEKAO
TSDKEAbIe IIOCAEACTBUS AASI OOABHOTO, OblAQ TIpeA-
YCMOTpEHa yTOAOBHASI OTBETCTBEHHOCTD B BUAE AH-
nIeHus: cBOOOABI Ha CPOK AO Tpex AeT (q. 2cr 113
YK YCCP) [20].

3aKOHOAATEAD OIIPEeAEASIA KAK OOSI3aTeABHBIN
MPU3HAK 0OBEKTHUBHON CTOPOHbBI AAHHOTO IPecTy-
MAEHHSI BO3MOXXHOCTb HACTYIACHMS TSDKKHX ITO-
CAEACTBHIT AASL GOABHOTO, KOTOPbIe MEAMIIUHCKUI
PabOTHHK Kak CyOBeKT IIPeCTyIACHHs, AOAKEH OBIA
IIPEABHACTD.

1S mroast 1971 6p1a npunsr, a 1 oksi6ps 1971
Bcrynua B cuAy 3akoH YCCP «O6 oxpane 3popo-
Bbs> [21]. AaHHbIH HOPMAaTUBHBIN aKT PEr'yAUPOBAA
00IecTBeHHbIEe OTHOLIEHHSI B 0OAACTH OXPAHbI 3A0-
posbs Haceenus Ykpauuckoit CCP [21]. Crarpsa 3
3akona YCCP «O6 oxpaHe 3A0pOBbsi>»> OIpeAeAsiAd
mpaBo rpaxaaH Ykpaunckoin CCP Ha oxpaHy 3p0-
POBBSI, B YaCTHOCTH, AQHHOE IIPAaBO 00eCIIeYnBAAOCH
GecrAaTHOM KBAAUQHIIMPOBAHHON MEAULIMHCKO I10-
MOIIIbIO, KOTOPasi FApaHTHPOBAAACH FOCYAAPCTBEHHbI-
MU yIPEXXACHUSIMH 3APABOOXPAaHEHNUS]; PaCIINpeHHeM
CeTH YIPEXKASHHUH AASI A€UEHHS U YKPEIIACHHS 3A0PO-
BbsI 'PAKAAH; IIPOBEACHHEM IIHPOKUX IIPOPUAAKTH-
JeCKUX MepOIPHATUH; pa3BUTHEM U COBEPIIEHCTBO-
BaHMeM TeXHHUKH 0e30I1aCHOCTH U ITPOU3BOACTBEHHOM
CaHHUTAPHH; 0COO0I1 3a00TOM O 3AOPOBbE IIOAPACTA-
IOIIero MOKOAEHHS, BKAIOYAs 3aIlpeljeHHe AeTCKOTO
TPYAQ, He CBSI3AHHOTO C 0OyYeHIeM 1 TPYAOBBIM BOC-
MHUTAHHEM; MEPAMH IT0 03A0POBACHHIO OKPY KaIoIIeH
CpeAbl; pa3BepThIBAHHEM HayYHBIX HCCACAOBAHUIH, Ha-
IpaBAEHHBIX Ha IPeAOTBpalleHre U CHIDKeHue 3260-

A€BaeMOCTH, Ha 00eCIieyeHre AOATOACTHEN aKTUBHOMN
JKU3HU IPAKAAH [21].

Bocpmoit mepuop, (c 1991 ropa — A0 Hamrero
Bpemenn) [4, C. 51]. I[TpoekT YroaoBHOTO KOpEKCa
Yxpaunusr N2 1029 ot 12 mast 1998 roaa, 6b1a pas-
paboTan paboueit rpynmnoit Kabunera Munucrpos
VYkpaunst [22] u mpoekT YrOAOBHOTO KOAEKCa
Ne 1029-1 6bIA IIOATOTOBAEH TPYIIION YIEHBIX BO
raase ¢ B. M. CMuTHeHKo 1 BHECEH Ha paccMOTpe-
Hue BepxoBHO# Paabl YkpanHbBI HApOAHBIM ATy Ta-
tom V. M. TTuaumaykom [23]. Heokasanue momo-
111 6OABHOMY MEAULIMHCKUM PAOOTHUKOM B AQHHBIX
IPOEKTaxX OBIAO OI}eHEHO [0-PA3HOMY.

4. 1 cr. 134 npoexra YK Ykpaunnr N¢ 1029 mpea-
yCMaTpHBaAa OTBETCTBEHHOCTb 32 HeOKas3aHHe 0e3
YBOKUTEABHBIX IIPUYHH ITIOMOIIY OOABHOMY MeAU-
IIMHCKUM PabOTHUKOM, KOTOPBIH 00513aH, COTAACHO
YCTaHOBACHHBIM IIPaBHAAM, OKa3aTh TAKYIO IOMOIIb,
€CAM eMY 3apaHee U3BEeCTHO, YTO 3TO MOXKET UMeTb Ts-
JKeABIe TOCACACTBHUS AAS 6oAbHOTO [22 ]. 3a Heokasa-
Hyle IIOMOIIY OOABHOMY MEAUIIMHCKAM PabOTHUKOM
OBIAO IIPEAAOXKEHO IIPEAYCMOTPETh HAKA3AHUE B BUAE
mrTpadpa OT CeMH AO ISITHAALIATH HeOOAATraeMbIX MU-
HHMYMOB AOXOAOB I'Pa’KAQH HAY AMIIIIEHHEM ITpaBa 3a-
HHMATbh OIIPEACACHHBIE AOAKHOCTH MAYM 3aHUMATbCS
OIIPEAEACHHOM AESITEABHOCTBIO Ha CPOK AO IISTH A€T,
HAU HCIPaBUTEABHBIMU pabOTaMM Ha CPOK AO ABYX
aet [22]. 9. 2 cr. 134 mpoexra YK Yrpausasr N 1029
IIpeAyCMaTpPHBaAA OTBETCTBEHHOCTD 3 TO JKe AesTHUE,
€CAM OHO IIOBAEKAO CMepPTb OOABHOT'0, OCTAaBACHHOTO
03 IIOMOII, UAY MHBIE TSHKKUE ITOCAEACTBHSL, a TaK-
e OBIAO IIPEAAOXKEHO IIPeAyCMOTPETh HaKa3aHUe
B BUAE OTPaHUYEHHSI CBOOOADBI Ha CPOK AO YeTBIpex
AeT AU AUIIEHHSI CBOOOADBI Ha CPOK AO TPEX AET C AU-
IIeHHeM [TPaBa 3aHUMATh OIPeACACHHBIE AOAKHOCTH
PAM 3aHMMATbCS OIPEACACHHON AeSITEABHOCTBIO Ha
CPOK AO TPEX AeT MAH 6e3 TakoBoro [22].

Ipu o6cyxpernu npoexra YK Yipanspr Ne 1029
OBIAO PACCMOTPEHO HECKOABKO IO3HIJHIL [I0 BOIIPO-
CY YTOAOBHOI OTBETCTBEHHOCTH 3a IIPECTYIIACHHE
HeoKa3aHHe IIOMOIIM 60ABHOMY MEAUIIMHCKHM pa-
6orHMKOM [22].
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bBrian yuTeHsI IpearOskeHHEe O AOTIOAHEHUH Ha-
3BaHus cTaTbu 134 mpoexra YK Yipauns: Ne 1029
CAOBOM <«PabOTHHKOM>» OT HAPOAHOIO AEIyTaTa
Yxpauns! B. I Kouepry, a Taxoke pekoMeHAALUA O 3a-
MeHe B caHKIMH 4. 1 cT. 134 mpoekra YK Ykpaunsr
N2 1029 caoBOCOUeTaHME «OT CEMH AO IISITHAALIATH >
Ha pazMep mrpada «A0 ILITUAECATH> HeobAarae-
MbIX MUHHMYMOB AOXOAOB TPa’kAQH OT HAPOAHOTO
AerryTara Ykpausst B.IT. Heunnopyxa [22].

S anpeas 2001 ropa Bepxosnas Papa Yipauns
IIPUHSAA HOBBI YTOAOBHBII KOAEKC [24], KOTOpBIit
CTaA ITepPBBIM YTOAOBHBIM KOAKCOM UMEHHO He3aBHCH-
Mol YkpauHsl, B9acTHOCTH, YK Yipanssr 1960 ropa He
OTBEYAA B 3HAYUTEABHOI CTeIIeHH He TOABKO IIOTped-
HOCTSIM O0II}eCTBa U TOCYAQPCTBA, HO ¥ COBPeMeHHOM
TEOPHUH yTOAOBHOTO mpaBa [25]. B HacTosmee Bpems

YTOAOBHAsI OTBETCTBEHHOCTD 3a IIPECTyTIACHHE HeOKa-
3aHUe TOMOIIY 60ABHOMY MEAULIHCKUM PabOTHUKOM
npeaycmorpena cT. 139 YK Ykpaunbl.

BriBoabI:

1. Ha ocHOBaHUH IIPOBEAEHHOTO HCCAEAOBAHUS
MO>KHO ITPHIATH K CAAYIOIIFM BBIBOAAM, YTO B FICTO-
PHUYECKOM acIIeKTe HAOAIOAQETCS TEHACHIIHS K YCH-
A€HHIO HaKa3aHHI 3a IPeCcTYIAeHHe HeOKa3aHHUe I10-
MOIIX 60OABHOMY MEAUIIMHCKUM PabOTHUKOM.

2. Mcroprdeckuii acClIeKT M COBpeMeHHOe COCTO-
sIHHe ITPOOAEMbI TO3BOAUA CYOPMYAUPOBATH COBpeE-
MeHHYI0 $opMyAnpoBKy cT. 139 YK Ykpaunsl.

3. AaHHO€ HanpaBA€HUE MCCAEAOBAHUSA AAeT OC-
HOBaHHS YTBEP>KAATh O HECOBEPIIEHCTBE IIOAOXKe-
Huit cT. 139 YK Ykpaunsr «Heoxasanue momomu
6OABHOMY MEAUIIMHCKIM PabOTHUKOM>.
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