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Section 1. Civil Procedure
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Abstract: the paper is devoted to the actual issues of participation of a judge in the procedure of

conciliation procedure and issues of pre-trial, extrajudicial conciliation. The author focuses on the

difference between the concepts of “resolution of civil dispute” and “settlement of civil dispute”.
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The Civil Procedure Code of Ukraine, adopted in
the new wording;, initiates a series provisions for civil
justice in Ukraine. Among them, it should be noted
the procedures of conciliation in civil proceedings,
in particular, with the participation of a judge. Leg-
islative consolidation also requires the possibility of
conciliation procedures by a notary. This is a logical
continuation of the implementation of the concept
of conciliation both during the judicial proceedings
and in the order of pre-trial, extrajudicial conciliation
or settlement of a civil dispute. At the same time, it
should be emphasized that the viability of such in-
novations requires understanding of its content char-
acteristics, principles of activity, and, in our opinion,
the most important place in the system of resolution
and settlement of civil disputes.

The change of the modern world first of all oc-
curs due to the evolutionary improvement of soci-
ety, and therefore social in particular, legal relations.
The mechanisms of self-regulation are of particular
importance in this case. Provided to the subjects of
the legal relationship certain independence in estab-
lishing, at their discretion, the rules of conduct and
ensuring the control of their compliance is litmus in
relation to the level of social justice and democracy.

The highest level of legal consciousness of a society
should be the maximum delegation of the state of its
exclusive powers to civil society institutions.

Stability and a certain consistency in the depar-
ture of civil society from paternalism in the construc-
tion of social relations (lat. paternus — parent, denotes
a built-in system of relations including legal, which
allows to establish clear patterns of behavior of sub-
jects of these relations, regardless of the public or
private sphere of their existence) and maximum
approximation to pluralism (lat. pluralis — plural),
which in turn implies a plurality of views, the right to
free choice, the existence of alternatives will ensure
the development of an effective state apparatus in a
democratic society.

The idea of introducing conciliation procedures
as one of the priority areas for reforming national
justice has been reflected in the new wording of the
Civil Procedure Code of Ukraine.

It should be noted that the issue of judicial and
extrajudicial conciliation procedures, procedural
agreements, definition of the concepts of “dispute
about the right”, “conflict”, “compromise”, “form
and method of protection’, etc., paid attention by
S.A. Kurochkin, I. V. Reshetnikova, M. V. Gvozdareva,
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D.L. Davydenko, S.V. Bobrovnik, A. A. Brizhynsky,
J.D. Pritika, A.O.Kot, N.A. Vlasenko, T.V. Cher-
nyshova and others. At the same time, the definition
of of the concepts “resolution” and “settlement” of the
civil dispute, the issue of judicial pre-trial / extrajudi-
cial resolution and settlement of civil disputes remain
out of the note.

According to Article 1 of the Civil Procedure Code
of Ukraine, the task of civil justice is fair, impartial and
timely consideration and resolution of civil cases. In
this regard, the purpose is precisely the protection of
the violated, non-recognition, disputed rights, free-
doms or interests of individuals, the rights and inter-
ests of legal entities and the interests of the state [1].

Therefore, the consideration and resolution of
civil cases is the task of civil justice. At the same time,
taking into account that such consideration and reso-
lution of the case is carried out in order to protect the
violated, non-recognition, disputed rights, freedoms,
interests, we conclude that this category of legal cas-
es contains a dispute about the right.

Every person has the right to protect his or her
civil rights in case of violation, non-recognition or
controversy. That is, the result of protection should
be a minimum of restoration, recognition of civil law
by other, in particular, the contracting party of our
subject requirements.

At the same time, due to the contractual evo-
lution of legal relations, should not exclude also a
partial restoration or recognition of only a certain
amount of rights that satisfies both parties and is a
certain compromise between them. Therefore, in the
event that the parties are prepared to compromise on
their own claims to each other, consideration should
be given to the possibility of settling this dispute.

In the wording of the Law No. 1401-VIII dated
02.06.2016 [2], the delegation of functions of courts,
and also the appropriation of these functions by
other bodies or officials is not allowed. At the same
time, part 3 of the new wording of Article 124 of the
Constitution of Ukraine does not limit the legislator
to establish by law obligatory pre-trial procedure for

resolution a dispute. The said norm of the Constitu-
tion of Ukraine provided the opportunity to transfer
a significant number of civil disputes to the area of
pre-trial or extrajudicial settlement, and also brought
the matter out of the jurisdiction of the Constitu-
tional Court of Ukraine of July 9, 2002 (Case N1-2
/2002 N1S-rp /2002) [3].

The resolution of a dispute involves a complicat-
ed, multi-stage procedure aimed at eliminating the
source of conflict between the parties, full or partial
satisfaction of the rights and interests of contracting
party in a situation where the parties not only do not
contribute to one another in the successful resolution
of the subject matter of the dispute, but rather make
the most of efforts to delay the conflict or resolve it is
solely in its own interests. In addition, the resolution
of the dispute by the court, in particular, provides for
amechanism for the enforcement of a court decision
in cases of refusal to voluntarily execute it.

In turn, the settlement of a dispute involves ac-
tive actions of the parties aimed at reaching agree-
ments on disputed issues, while such reconciliation
should be voluntary. Settlement of dispute is a kind
of compromise reached by the parties in order to
prevent greater losses (emotional, material, human,
time, etc.) as a result of delaying the conflict. It also
provides for its accelerated voluntary execution
(in this case, we obviously do not take into account
the apparent reconciliation in order to delay the time,
abuse of the law, etc.). Ignoring the consequences of
unresolved conflicts leads to the fact that the parties
deal not only with the dispute between themselves
but also with the consequences of not settling it,
which can be much more unprofitable than the dis-
pute itself.

Therefore, the settlement of a dispute between
the parties is possible either through direct negotia-
tions between the parties, or through negotiations
with the participation of a third party (person), a le-
gally uninteresting participant, namely the mediator.

At the same time, it should be noted that media-
tion (lat. mediation-intervention) in private law is un-
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derstood as a process of settling disputes in which
the parties, through one or more mediators, negoti-
ate disputes in order to reach an agreement [4].

Depending on the resolution or settlement of
the dispute, we observe the most common in the
classification theory, namely, jurisdictional and
non-jurisdictional forms of protection. The exercise
of powers to resolution, settlement a dispute by the
authorized state agency belongs to a jurisdictional
form. In turn, all other forms are considered non-
jurisdictional. Therefore, in cases of resolution or
settlement dispute between the parties but with the
participation of a judge, it should be attributed to
jurisdictional forms. Self-defense, including, today,
mediation should be considered a non-jurisdiction-
al form of settlement of a dispute.

It should also be emphasized that in cases of im-
possibility of volu  ntary settlement of a dispute,
its solution involves the possibility of a voluntary de-
cision by a third party, in particular a court, which
will be used to terminate the dispute and in most
cases will satisfy only one of the parties.

In the light of the foregoing, if we are talking
about resolving a dispute, it should be understood
that the powers of the parties to such a relation-
ship are limited in particular to the subject of the
dispute, evidence gathered and investigated in
support of their claims or objections, the dispute
resolution process involves discretion and compe-

tition, as well as the right to compulsory execution
of the decision provided the refusal to perform vol-
untary.

In turn, the settlement of a dispute is, first of all,
a voluntary orientation of the parties to the dispute
to resolve all contradictions with the least losses for
each party. In this regard, the parties will try to make
certain compromises even at the expense of issues
that are not directly related to the subject matter of
the dispute. If you speak, for example, the conclu-
sion of a settlement agreement in court, it should
be noted that, in contrast to the previous version of
the Civil Procedure Code of Ukraine, the new word-
ing of Article 207 of the Civil Procedure Code of
Ukraine provides for the right of the parties to reach
an agreement beyond the bounds of the subject
matter of the dispute. In cases of failure to reach an
agreement, the parties address to the state authori-
ties upon its decision.

Consequently, the settlement of a dispute is a
certain stage in its solution, while such a stage can
become the only one for the parties.

Taking into account the above, it should be con-
cluded that the concept of “resolution of civil dis-
pute” and “settlement of civil dispute” are not iden-
tical concepts. At the same time, these concepts are
compatible, where the notion of “settlement of civil
dispute” is subordinated to the concept of “resolu-
tion of civil disputes”
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Introduction

The doctrine of “superior responsibility” pre-
scribes the criminal liability of those persons who,
being a superior failed to control his subordinates
or after committing any offense by the subordinates
failed to punish them. Under international humani-
tarian law and customary international law; it is the
duty of the superior to have effective control over
his subordinates. The superior should be aware of
the activities of his subordinates. And in case of any
armed conflict the superior should control his sub-
ordinates and prevent them from violating any of
the rules of war. The central question of this paper is
to determine whether the judgments passed by the
International Crimes Tribunals (hereinafter, ICTs)
of Bangladesh have correctly applied the doctrine
of superior responsibility. Furthermore, this paper
also asks whether the principle of civilian superior
responsibility has been correctly interpreted and

applied by the ICTs of Bangladesh. This is achieved
by analysing relevant judgments of the ICTs against
judgements passed by other international judicial
forums trying international crimes.

Although article 28 (b) of The Rome Statutes of
the International Criminal Court 1998, states the
provisions and conditions of civilian superior re-
sponsibility. This concept of “superior responsibil-
ity” does not differentiate between military officers
and civilians placed in positions of command, since
the duty of the both are to prevent and punish the
offences of their subordinates. The duty of the su-
perior to prevent and punish is well recognized in
the field of customary international law as far back
as the Leipzig trials following World War L. the
modern formulation of this doctrine has found in
many legal instruments, such as Articles 7, paragraph
3, and 6, paragraph 3, of the Statutes of the Inter-
national Criminal Tribunal for the former Yugoslavia
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(ICTY) and the International Criminal Tribunal for
Rwanda (ICTR) respectively, Article 28, paragraph
2, of the Statute of the International Criminal Court
(ICC), and Article 86 of 1977 Protocol I additional to
the Geneva Conventions. At the evidentiary problems
encountered in cases of superior responsibility: first,
it must be proved that the superior was in a position
of command and control which would have enabled
him or her to prevent the crimes of his or her sub-
ordinates. Second, the superior must have known of
these crimes or, at least, have deliberately remained
ignorant of them. The latter issue is particularly con-
troversial. Now my point of research is to find out the
latter issue by analyzing the foreign laws and cases
with the ICT Act 1973. By comparing foreign ele-
ments with sec 4(2) of 1973 Act, we can see how
this sec is different from other jurisdictions. For in-
stance, article 28 (b) of the ICC1998, talks about the
element of “knowledge” whereas, sec 4(2) is silent
about the part of knowledge. Moreover ICT act 1973
also has some dissimilarity with ICTY, ICTR and
ICC. If we take the observation of the Celebici Case
[22] Celebici Judgment of the ICTY that the doc-
trine of command responsibility refers to “vicarious
liability” it follows that superiors will be criminally
liable for the crimes of their subordinates regardless
of their knowledge and subsequent action. If this
were so, no person could escape such a strict liabil-
ity test if subordinates overrode his/her best efforts
to prevent and punish their actions. In the case of
Naser Oric [41] the ICTY stressed that the posses-
sion of de jure authority does not result in a presump-
tion of effective control; such a possession provides
merely some evidence of effective control. Whereas
in Ghulam Azam [26] case the prosecutor has argued
that, superior responsibility under 1873 Actimposes
“strict liability” to the superiors. some cases in which
the defendants are found guilty for individual crimi-
nal responsibility or nor for the superior responsibil-
ity such as, Tokyo Tribunal as authorities for civil-
ian superior responsibility, namely those of General
Matsui, Prime Minister Tojo, and Foreign Ministers

Hirota and Shigemitsu. They found guilty by direct
liability. Other cases shows superior responsibility
but the relationship remains unclear, such as, Trial of
Friedrich Flick and five others, US military tribunal,
Nuremberg, 1947; in Germany v. Herman Roechling
and Others, this cases talks about the civilian superior
responsibility but not clearly mentioned the civilian
settings. Which we have to do in this research paper
is to compare cases with our ICT cases and find the
positive sides of this doctrine which is incorporat-
ed in 1973 Act. Not only cases but also we analyze
several articles in which some of them support my
view such as, superior responsibility by Rene Vark,
superior responsibility by Kai Ambos, on the other
hand some authors raise the question of legality and
by challenging its provision hold its as controversial
doctrine such as, “superior responsibility of civil-
ians for international crimes committed in civilian
settings” by Yael Ronen. It is very easy to proof the
command responsibility but it is not so easy to proof
civilian superior responsibility. Therefore, the main
purpose of this paper is to find the differences which
lies in sec 4(2) of 1973 Act which deals with doctrine
of civilian superior responsibility.

Alongside the central question this paper an-
swers, the following questions are also explored:

1. For what exactly the superior is responsible?

2. Is this doctrine correctly incorporated in sec
4(2) of 1973 Act?

3. How far is Section 4(2) different from other
international instruments functioning with the same
objective?

4. Does superior responsibility transfer the ac-
tual criminal conduct from the subordinates to the
superiors?

S. How was the Doctrine of Superior Responsi-
bility applied in the case of Prosecutor Vs. Professor
Ghulam Azam and other related cases?

6. Is it a separate crime for dereliction of a supe-
rior’s duty to control, prevent or punish? Will this
application contribute positively to the development
of the doctrine in international criminal law?
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General concepts of Superior Responsibility

Concept of civilian superior responsibility —

The doctrine of superior responsibility grew out
of the military doctrine of command responsibility,
and its evolution is informed by this origin Ronen
[4]. Before analyzing its origin and history, first we
have to understand the concept of ‘superior respon-
sibility’ The concept of command or better superior
responsibility [ 1] makes the superior liable for a fail-
ure to act to prevent criminal misconduct of his or her
subordinates. According to this doctrine the superior
will be liable for lack of control and supervision of the
acts done by his subordinates. Hence, the superior
will be punishable for his own failure to intervene on
the acts done by his subordinates. Therefore, it can be
said that, on both way a superior will be punished; for
his lack of control and commissions done by others.
As aresult, on the one hand, the concept of superior
liability creates direct liability for the lack of supervi-
sion, and, on the other, indirect liability for the crimi-
nal acts of others. Art 28 (b) of the Rome Statute of In-
ternational Criminal Court 1998 stated that, a superior
shall be criminally responsible for crimes within the
jurisdiction of the Court committed by subordinates
under his or her effective authority and control, as a
result of his or her failure to exercise control properly
over such subordinates which are:

« The superior either knew, or consciously
disregarded information which clearly indi-
cated, that the subordinates were committing
or about to commit such crimes;

« 'The crimes concerned activities that were
within the effective responsibility and con-
trol of the superior; and

« The superior failed to take all necessary and
reasonable measures within his or her power
to prevent or repress their commission or to
submit the matter to the competent authori-
ties for investigation and prosecution.

The ICC statute not only gives provisions for

military commanders but also separately described
the position of civilian superior or nonmilitary supe-

riors. The responsibility of “superiors” is triggered,
according to Article 86(2) of the Additional Protocol
1 of 1977 (Shany & Michaeli), [2]. “If they knew, or
had information which should have enabled them
to conclude in the circumstances at the time, that
he was committing or was going to commit such a
breach and if they did not take all feasible measures
within their power to prevent or repress the breach.”
The important thing, which should be noted here
that, this provision is not limited to military com-
manders although; it was interpreted primarily as to
them. ICTR Statute Article 6(3) and ICTY Statute
Article 7(3) contains a provision resembling Article
86(2) of the Additional Protocol 1: “The fact that
any of the acts referred to in. . . the present Statute was
committed by a subordinate does not relieve his superior
of criminal responsibility if he knew or had reason to
know that the subordinate was about to commit such
acts or had done so and the superior failed to take the
necessary and reasonable measures to prevent such acts
or to punish the perpetrators thereof.” Both tribunals
have interpreted their respective statutes as permit-
ting the attachment of responsibility to both military
and nonmilitary superiors [3].

Elements of Crime —

The doctrine of superior responsibility, known
traditionally as command responsibility [4], is well
established, although its precise nature and content
remain controversial [ 5 ]. One jurisprudential line has
been to treat it as responsibility of the superior for the
crimes committed by his subordinates [6], whereas
another has been to treat it as a separate offence of
dereliction by the superior of his duty to properly su-
pervise his subordinates [7]. Recent jurisprudence
supports the latter interpretation [8]. Four elements
must be proven for a person to be held responsible
as a superior. In general terms, these are: [9] (1) an
international crime has been perpetrated by someone
other than the defendant; (2) there existed a supe-
rior—subordinate relationship between the defendant
and the perpetrator; (3) the defendant as a superior
knew or had reason to know that the subordinate was
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about to commit such crimes or had done so, and (4)
the defendant as a superior failed to take the necessary
and reasonable measures to prevent such crimes or
punish the perpetrator [ 10]. Under the International
Criminal Court (ICC) Statute, there is a further re-
quirement of a causal link between the superior’s der-
eliction of duty and the commission of the crime [11].
If we analyze the elements of crime then we can found
that, both ICTY and ICTR Statutes do not distinguish
between types of superiors, while ICC Statute Article
28 expressly provides for the responsibility of both
military commanders (and persons effectively acting
as military commanders) and other superiors.

Historical background of superior responsibility —

The conception of recognizing the responsibil-

ity of commanders for the actions of their subordi-
nates is not something which is very new. The first
recorded trial for the commission of war crimes was
held 536 years ago and it ended with the behead-
ing of Peter von Hagenbach by an ad hoc tribunal
of the Holy Roman Empire [12]. This trail was the
stepping stone of the doctrine of command respon-
sibility as this trail was recognized as the first inter-
national recognition of commanders to act lawfully.
The doctrine of command responsibility enjoyed in
the jurisprudence of international criminal law at
the trial of Hagenbach, war crimes trials in general
remained a rarity in the 500 years or so that followed
[13]. Therefore we need to go back a century find
command responsibility in the 1899 and 1907 Hague
Conventions. The phrase ‘command responsibility’
was first used in the Leipzig trial of Captain Emil
Muller, who was responsible for the Flavy de Martel
Camp. The charges brought against Muller following
the end of the First World War included:

« failure to maintain a decent condition of the
camp which had resulted in many deaths due
to dysentery;

« failure to prevent the commission of crimes
and to punish the perpetrators thereof;

« infliction of physical violence towards the
prisoners of the camp [14].

The sentence imposed on Muller was only for
a period of 6 months. Moreover, The Leipzig trial
remained restricted to trying the ‘small fish’ Lloyd
George’s [15] campaign to prosecute the Kaiser
Wilhelm II [ 16] for war crimes remained unrealized
due to the opposition of President Woodrow Wil-
son [17] who apprehended that such a prosecution
would stunt the joining of Germany at the League of
Nations. This trend was also prevalent at the Tokyo
trials where Emperor Showa [18] and all the mem-
bers of the Imperial Family enjoyed blanket exonera-
tion as part of the design of sovereign immunity. The
Nuremburg trials however stood out as an exception
to the Leipzig and Tokyo trials where 24 of the most
important captured leaders of Nazi Germany were
tried by the International Military Tribunal of who
12 received the death sentence [18].

The power of the military in contrast to a civilian
background was found at the identities of the cap-
tured German leaders. Geoffrey Robertson notes that
with the completion of the trial of the Nazi leaders,
‘interest in prosecuting underlings and accomplices
waned’ [19]. However, Alfred Krupp along with a
few other industrialists received jail sentences [19].

It is worth mentioning that even the passage of fifty
years did not relieve the liability of corporations such
as Siemens, Volkswagen and I. G. Farben who had to
compensate the surviving relatives of those Jews who
were deliberately worked to death [19]. Finally with
the initiation of tribunals of the likes of the ICTY and
the ICTR that covered the holding of the ‘big fish’ li-
able for the crimes of their subordinates and also suc-
cessfully increased the entrance to holding civilian su-
periors liable also. ICTA, *73 also accommodates the
doctrine of command responsibility under Section
4(2) where commanders or superior officers are liable
for the crimes [20] committed by their subordinates.

The status of superior responsibility in customary
law —

“Under International Law and International
Humanitarian Law (IHL) commanders have a duty
to ensure that their troops respect that body of law
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during armed conflict and hostilities [21] and fail-
ure to do so may give rise to liability of the superior.
A mere “breach of duty,” whereby the commander
has not fulfilled the responsibilities expected of his
rank, is usually dealt with through disciplinary ac-
tion. However, where a commander fails to prevent
or punish violations of IHL by subordinates, crimi-
nal proceedings are likely, and the punishment to be
meted out will reflect the gravity and nature of the
crime committed by the subordinate” [22].

According to the judgment of Prosecutor vs Gh-
ulam Azam (para 311), from an IHL perspective, it
took another thirty years or so to have these prin-
ciples codified in a convention. By 1977 the doctrine
of command responsibility was accepted as custom-
ary international law and was codified in the Addi-
tional Protocol I to the Geneva Conventions, relat-
ing to the International Armed Conflicts. Its status
as customary law was confirmed with the explicit
inclusion of command responsibility in article 7(3)
of the Statute of the International Criminal Tribunal for
the former Yugoslavia (ICTY) and article 6(3) of the
International Crimes Tribunal for the former Rwanda
(ICTR) of the Statute of the International Criminal
Court (ICC). It should be noted and also evident
from several cases that international law recognizes
the principle of command responsibility both in in-
ternational and in internal armed conflict [23]. By
the adaptation of this civilian superior responsibility
in numerous international instrument and through
volumes of judgments from international tribunals it
has now become part of customary international law
that the military doctrine of command responsibility
is also applicable to civilians in the form of civilian
superior responsibility.

How superior responsibility inserted in sec 4 (2) of
ICT Act -

As per the amendment of section 3 of the Act of
1973,in 2009, the Tribunal now has jurisdiction to try
and punish any non-military person [civilian], wheth-
er superior or subordinate, who has direct or indirect
involvement with the relevant crimes. In other words,

the Tribunal now has jurisdiction to try any accused
who is a non-military person, including a civilian su-
perior. Sec 04 (2) of this said Act which talks about
the liability of the accused clearly stated that, “Any
commander or superior officer who orders, permits,
acquiesces or participates in the commission of any
of the crimes specified in section 3 or is connected
with any plans and activities involving the commission
of such crimes or who fails or omits to discharge his
duty to maintain discipline, or to control or supervise
the actions of the persons under his command or his
subordinates, whereby such persons or subordinates
or any of them commit any such crimes, or who fails
to take necessary measures to prevent the commission
of such crimes, is guilty of such crimes.”

In the case of Muhammad Kamaruzzaman the Tri-
bunal notes that a civilian superior will be held liable
under the doctrine of superior criminal responsibility
if he was part of a superior-subordinate relationship,
even if that relationship was an indirect one [24]. No
formal document is needed to prove this relation-
ship moreover, it may be well inferred from evidence
presented and relevant circumstances revealed. The
doctrine of superior responsibility is applicable even
to civilian superiors of paramilitary organizations
[25]. As a matter of policy, civilians should also be
subject to the doctrine. The elements to be proven
for a person to be held responsible under the theory
of superior responsibility are (1) crime has been per-
petrated (2) crime has been perpetrated by someone
other than the accused (3) the accused had material
ability or influence or authority over the activities of
the perpetrators (4) the accused failed to prevent the
perpetrators in committing the offence [25].

Itis undisputed today that superior responsibility
extends also to civilian political leaders, as Heads of
State or party or Government officials or other civil-
ians holding positions of authority [26, para 318].
The trial chamber of the ICTR in Kayishema and
Ruzindana [27] judgment holds that... ... “The prin-
ciple of superior responsibility applies not only to mili-
tary commanders, but also encompasses political leaders
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and other civilian superiors in positions of authority. The
crucial question is not the civilian status of the accused,
but the degree of authority he or she exercised over his
or her subordinates.”

Hence after discussing sec 4(2) of this Act with
relevance case references it can be said that, sec 4(2)
not only applying to military superiors but also
equally apply to civilian superiors.

A Comparative study

For better understanding the doctrine of “civil-
ian superior responsibility” we need to analysis the
cases; both ICT and Foreign judgments’ based on
this doctrine. If we make a comparative study then
we will be able to justify the decision of ICT-BD
based on doctrine of civilian superior responsibility.

The Prosecutor v Dario Kordic and Mario Cerkez
& The Prosecutor v Nahimana Case

Let me first analysis the The Prosecutor v Dario
Kordic and Mario Cerkez case. In this case, a political
leader was for the first time found guilty of war crimes
and crimes against humanity [28]. Kordic, one of the
two accused in the case, had exercised considerable
authority during the conflict in Bosnia and, contrary
to the accused in earlier cases, he did not have a clear
military position. Therefore, the case offers a good
basis for elaborating on the doctrine of superior re-
sponsibility with respect to civilian superiors [28].
Moving back to the facts of the case, On 26 Febru-
ary 2001, the Trial Chamber delivered its judgment
in the case of Dario Kordi and Mario Cerkez, two
Bosnian Croats who played prominent roles in the
conflict in the Lasva Valley in Bosnia in 1992 and
1993 [28]. The accused were found guilty of having
participated in a widespread or systematic campaign
of persecution of the Bosnian Muslims in that region,
in the course of which a number of Muslims were ei-
ther killed or wounded and their homes, villages and
towns were destroyed therefore, the crime of perse-
cution amounted to a crime against humanity [28].
Furthermore, the accused were found guilty of un-
lawful attacks on civilians, murder, willful killing, and
inhumane acts and other crimes falling under Articles

2, 3 and 5 of the Statute, namely grave breaches of
the Geneva Conventions of 1949, violations of the
laws or customs of war and crimes against human-
ity [28, P. 305-309]. The accused had acted in two
completely different positions. Kordic was a regional
leader who, among other positions, held the position
of Vice President of the HZ H-B, the Croatian Com-
munity of Herceg Bosna. This was a separate Croatian
community or entity for the Bosnian Croats, cover-
ing the area of Central Bosnia, established with the
intention that it should become part of the Republic
of Croatia [28, para 5]. Cerkez, on the other hand,
was the Commander of a local Brigade, the Viteska
Brigade, and as such participated in the conflict in the
Lagva Valley [28]. It was the view of the Prosecutor
that Kordic had held offices and positions which gave
him both political and military powers to influence
and control the aims and operations of the Bosnian
Croat organisations and organs. Among other things
he issued orders, appointed and dismissed persons to
or from various offices, had the power to arrest or re-
lease Muslims in influential positions, who had been
detained by the HVO. Furthermore, travelling and
freedom of movement in territories controlled by the
HVO was authorised by Kordic, as well as the passage
of relief convoys through checkpoints [28, para 10].
According to the Prosecution there was, as a result,
enough evidence to establish the responsibility of
Kordic under Article 7(3). The Trial Chamber did
not uphold this view of the Prosecution, but found
the accused guilty only under Article 7(1). Neverthe-
less, the Trial Chamber in its judgment gave thorough
consideration to the issue of superior responsibility.
The Trail Chamber found both of them guilty and af-
ter that they appealed in the Appeals Chamber where
the Appeals Chamber sentenced Dario Kordic 25
years of imprisonment and Mario Cerkez was given
a new sentence of six years of imprisonment.

Prosecutor vs. Nahimana —

In 2007, the International Criminal Tribunal for
Rwanda (ICTR) Appeals Chamber confirmed the
conviction of Ferdinand Nahimana for public and
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direct incitement to genocide and crimes against hu-
manity, and it sentenced him to thirty years impris-
onment [29]. Nahimana, a former university lecturer
and former director of the Rwandan Ministry of In-
formation, was the founder and director of RTLM,
the only private radio station operating in Rwanda in
1993-1994, which served as a platform for a geno-
cidal media campaign against the Tutsi population in
Rwanda [30]. Nahimana himself never broadcast on
RTLM. He was convicted under the doctrine of su-
perior responsibility for failing to prevent the broad-
casters from inciting to genocide in their programs
or to punish them for having done so [31]. In fact,
despite repeated statements to the effect that civilian
superior responsibility is an established doctrine in
the ad hoc tribunals, (Williamson, 2002) the entire
jurisprudence of the ICTY and ICTR prior to Nahi-
mana offers only two instances of conviction solely
on the basis of superior responsibility, both of which
concern military or paramilitary persons (Prosecu-
tor v. HadZihasanovi¢ & Kubura, 2006). Nahimana
is the first case in which either tribunal convicted
a civilian solely (or even properly) on the basis of
his superior responsibility in a purely civilian setting
[32, P. 1044-52]. It basically demonstrates a level-
ing of the playing field between civilians and mili-
tary personnel and has been hailed as a “giant leap
forward” in the development of the civilian superior
responsibility doctrine (Gordon, 2004).

Analyzing the Chief Prosecutor vs Professor Ghulam
Azam case —

From the submission of both the parties and evi-
denced produced before the Tribunal, it is an admit-
ted fact that accused Ghulam Azam was the Ameer
(Head) of the then East Pakistan Jamaat-e-Islami dur-
ing 1969 to 1971 and it is also undisputed that the ac-
cused was a prominent member of the 140-member
central peace committee [26, para 555]. who played
a significant role in forming Militia Bahinis such as
Razakar, Al-Badr, Al-shams and peace committees in
collaboration with Pakistan occupation forces [26,
para 556]. The evidence as to status of the accused

leads the tribunal to hold that the accused became an
indispensable person as well as de facto administra-
tor to run the civil administration of the then East
Pakistan by virtue of his civil superior status [26].
By this it appeared that, Accused Prof. Ghulam Azam
as a defacto superior acted in such a manner which
shows that his prime object was to annihilate the
Bangalee nation in the name of protecting Pakistan.
The accused was the head of East Pakistan Jamaat-
e-Islami, but that stand did not give him licence to
form Militia Bahinis with intent to attack upon un-
armed civilians which resulted offences of genocide
and crimes against humanity throughout the country
in 1971 [26, para 386]. On scrutiny of the evidence
on record, the Tribunal found that the prosecution
has successfully proved the status of accused Prof.
Ghulam Azam that he had superior responsibility
over his subordinates but he failed to prevent them
from committing atrocities as contemplated in sec-
tion 4(2) which substantially aided and contributed
to the commission of crimes against humanity, geno-
cide and other class crimes as specified in section 3(2)
of the Act during the War of Liberation in 1971 [26].
Therefore, the tribunal convinced to hold that Prof
Ghulam Azam being a civilian superior is liable of
offence done by its subordinates.

Analyzing the Chief Prosecutor v Motiur Rahman
Nizami case

The disputed question which was raised in this
case was, whether the tribunal has jurisdiction to
try and pass decision regarding “civilian superior
responsibility”. In the opinion of the tribunal, in
our jurisdiction, section 4(2) of the International
Crimes (Tribunals) Act, 1973, provides that: “4(2).
Any commander or superior officer who orders, permits,
acquiesces or participates in the commission of any of
the crimes specified in section 3 or is connected with any
plans and activities involving the commission of such
crimes or who fails or omits to discharge his duty to
maintain discipline, or to control or supervise the actions
of the persons under his command or his subordinates,
whereby such persons or subordinates or any of them
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commit any such crimes, or who fails to take necessary
measures to prevent the commission of such crimes, is
guilty of such crimes.” [33, para 372].

To solve the issue of jurisdiction, the tribunal ob-
served after considering the sentence structure and
wording of section 4(2) of the ICT Act, 1973 that, the
intention of the legislators, it is for the tribunal to inter-
pret whether section 4(2) of the Act imposes superior
responsibility to the civilian superiors [33, para 373].

In the opinion of the tribunal, a civilian superior
need not to be the official superior of the perpetrators
rather a de facto command over the perpetrators’ is
enough to hold someone responsible [33, para 374].

Moving back to the Nahimana Case, The ICTR
found that Nahimana had been a superior of the
RTLM staff. It also found that Nahimana [30] knew
or had reason to know that his subordinates at RTLM
were going to engage in incitement to genocide. For
these reasons, it convicted him on superior respon-
sibility grounds for not having taken reasonable and
necessary steps to prevent the incitement or punish
its perpetrators.

The tribunal also opined that, in earlier cases, it
was mentioned that the doctrine of command re-
sponsibility is also applicable to the political leaders
and other civilian superiors in position of authority.
The crucial question is not the civilian status of the
accused but the degree of authority he or she exer-
cised over his or her subordinates. It is also a settled
position of law that civilian superior responsibility
has now become a part of customary international
law. So, there is no scope to raise any question upon
holding a civilian superior responsible under section
4(2) of the Act, 1973 [30, para 381].

Finally, the tribunal is of the opinion that, the
president of Islami Chhatra Sangha is no doubt a des-
ignated post and the person holding such post main-
tains an office for the purpose for supervising works
of the members as his subordinates [30, para 382].
The accused Motiur Rahman Nizami as the presi-
dent of ICS was the ex-officio chief of Al-Badr Ba-
hini in 1971 and thus he was a civil superior officer

in its true sense. Therefore, the accused as chief of
both ICS and Al-Badr Bahini had a superior —sub-
ordinate relationship with the members of Al-Badr
Bahini [30]. Hence under section 4(2) of the 1973
Act, he cannot neglect his liabilities as being a civil-
ian superior.

Analyzing the Chief Prosecutor v Ashrafuzzaman
Khan & Chowdhury Mueen Uddin Case

In the case of The Chief Prosecutor v Ashrafuzza-
man Khan & Chowdhury Mueen Uddin, the tribunal
opined that, since accused Ashrafuzzaman Khan and
Chowdhury Mueen Uddin are proved beyond rea-
sonable doubt that they had acted as ‘chief executor’
and ‘operation-in-charge’ of Al-Badar respectively
and they had led the gang of Al-Badar men in pick-
ing up selected intellectuals on gun point they have
been lawfully found to have participated the com-
mission of abduction followed by killing of intel-
lectuals, by leading and instructing the killing squad
and also by virtue of their culpable position, and they
had conscious knowledge about the plan and design
in carrying out all the ‘operations’ Therefore, they
incur liability also under section 4(2) of the Act of
1973 which refers to the theory of civilian superior
responsibility [34, para 444]. Hence the tribunal
sentenced them with death penalty.

Analyzing The Chief Prosecutor Vs. Md Abdul
Alim Case

In the case of The Chief Prosecutor vs Abdul Alim,
the tribunal has correctly and clearly describes about
“civilian superior responsibility.” Here, the tribunal
observed the decision of the ICTR Trial Chamber in
the case of Zigiranyirazo which is as below:

“Itis not necessary to demonstrate the existence
of a formal relationship of subordination between
the accused and the perpetrator; rather, it is sufficient
to prove that the accused was in some position of
authority that would compel another to commit a
crime following the accused’s order” 35, para 381].

The tribunal exemplifies the term authority. Ac-
cording to the tribunal, authority is that position
which has the power to act. Position of power meant
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it gives its holder an effective control over his subor-
dinates, this authority includes, a right to command,
suggest or pursue a situation by act or conduct. The
word authority is used to give orders, support, and
encouragement and influence people what to do. If
one has authority, he or she is in control and able to
make others listen. Synonyms of the expression ‘au-
thority’ include ‘command), ‘domination) ‘influence)
‘permit’ etc. [36, para 628].

Tribunal further notes that an individual is
termed as a ‘leader’ when his activity involves estab-
lishing a goal and common purpose by sharing the
vision with others so that they will follow or obey
him willingly or seek his final decision to be executed
[36, para 629] Leadership is a process by which a
person influences others to accomplish an organiza-
tional objective. The ‘knowledge’ requirement is not
needed to prove accused’s superior position within
the ambit of the Act of 1973. However an individu-
al’s superior position per se is a significant indicium
that he had knowledge of the crimes committed by
his subordinates. Additionally, ‘knowledge’ may be
proved through either direct or circumstantial evi-
dence [36].

The tribunal found the accused Alim guilty the
under ‘theory of civilian superior responsibility’
as he was the local leader of Convention Muslim
League, was the chairman/ influential leader of Joy-
purhat peace committee whose member did crime
against humanity and genocide against the people
of Bangladesh [36, para 630].

Now if we analyze the above cases, we can find
some similarities and dissimilarities. Though ICT
is a domestic law but the characteristics of the of-
fence has an international character. ICYT, ICTR
and ICC have applied this doctrine to civilian su-
perior and the elements of crime are nearly same
to ICT. However there are some difference lies in
interpreting the Act. Through a comparative study,
the slide differences between ICT act and other
tribunals or jurisdictions will be visible. Thus, we
need to go back to the elements of crime which has

been discussed in 2.2 in chapter 2. Here three basic
elements needed to be proved for a superior to be
held liable under superior responsibility; these are;
i) superior- subordinate relationship; ii) knowledge
and; iii) failed to take the necessary and reasonable
measures to prevent the criminal acts or punish the
subordinates. First we will be discussing the element
of superior subordinate relationship. The superior
subordinate relationship may be established in two
independent ways (1) De-jure: if the commander has
structural authority over its subordinates and (2) De
Facto: if the commander got no lawful or structural
authority over the subordinates, but in reality got ac-
tual command and influence over the subordinates
[36, para 313]. This means that the superior will be
having “effective control” over his subordinates. At
this moment the question may arise that who is a
genuine superior? It is a crucial question because
“only those superiors, either de jure or de facto, mil-
itary or civilian, who are clearly part of a chain of
command, either directly or indirectly, with the actu-
al power to control or punish the acts of subordinates
may incur criminal responsibility” [37]. The ICTY
adopted a concept of “effective control over a sub-
ordinate” referring to a “material ability to prevent
or punish criminal conduct, however that control is
exercised” [38, para. 256]. This was taken over by
the ICTR which emphasized that general influence
is not sufficient to establish a superior subordinate
relationship [39, para415]. At the same time it is not
necessary to show direct or formal subordination,
but “the accused has to be, by virtue of his position,
senior in some sort of formal or informal hierarchy
to the perpetrator.” [40, para 59 ]. Therefore both the
ICTY and ICTR have underlined that an official po-
sition is not determinative for superior responsibility
because it is the actual possession or non-possession
of powers to control subordinates that may lead to
conviction or acquittal [38, para 256]. In the case
of Oric, the ICTY stressed that the possession of de
jure authority does not result in a presumption of
effective control; such a possession provides merely
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some evidence of effective control [41]. In Prosecutor
v. Aleksovski [42], and in Prosecutor v. Delalic, [43],
the defendants were the de facto commanders of
prison camps where combatants and civilians were
detained. They were responsible for conditions in
the camps, with de facto authority over the officers,
guards, and detainees. In both cases, the defendants
were held responsible for failing to repress crimes
that their subordinates had committed because they
had an effective control over their subordinates. On
the other hand, The ICTY Trial Chamber found in
both the cases of Cordic and Boskosk; that though
they were civilian leaders but they did not have ef-
tective control over the direct perpetrators of the
Crimes and thus both of them were acquitted of
their responsibilities as superiors [26, para 327].
Conversely in the Chief Prosecutor vs Ghulam Azam
case, it was held that, Golam Azam as leader of the
political party, i.e. Jamaat-i-Islami that issued Iden-
tity Cards to Razakars members through which the
party acknowledged giving them arms and ammu-
nition to trained Razakars members, cannot easily
escape from denying effective control over them
and possessing the material ability to prevent crimes
committed by them because it was his party that in
fact gave arms and ammunition to Razakars mem-
bers. From the above, it is therefore justify to infer a
superior-subordinate relationship between Golam
Azam and the Razakars because Golam Azam did
have the material ability to prevent the commission
of the crimes the Razakars committed because he
possessed ‘effective control” over them. By compar-
ing the above cases it can be said that, for held a su-
perior liable in ICT the tribunal rely upon the facts
and evidenced adduced before the tribunal which
shows that having de facto authority a superior can
be held liable. The second element is knowledge,
while the respective statutes of ICTY, ICTR and the
ICC require the civilian superior to have knowledge
of the commission of crime by a subordinate in or-
der for liability to attach; under the ICT Act of 1973
there is no mens rea or mental state requirement (The

Bangladesh International Crime tribunal observer,
17-21 March 2003, pg 3). Apparently section 4(2) is
silent about the knowledge part of the superiors. But
this tribunal thinks that the “Judges of the common
law shall supply the omission of the legislatures.”
Therefore, it has been held that the Prosecution
does not need to prove knowledge, whether actual
or constructive, in order to establish that Gholam
Azam is liable under the superior responsibility doc-
trine[26]. ICT Act codifies superior responsibility
as a “strict liability” crime, which would mean that a
superior would always be liable for the criminal act
of his subordinate, regardless of his knowledge or in-
tent vis-a-vis the subordinate’s crime [26]. Whereas,
The ICTY has frequently explained that superior re-
sponsibility is not a form of strict liability (the ICTR
has concurred), i.e. a person is responsible simply
because he is the superior [38, paras 226, 239]. As
in the case of Yamashita [38, paras 228.-239] the
superior has no “duty to know.”

The mental element is “determined only by refer-
ence to the information in fact available to the supe-
rior” Pavle Strugar, [4]. However, it is not necessary
to prove that the superior had specific information
about the crimes.— even general information in his
possession, which would put him on notice of pos-
sible unlawful acts by his subordinates, is sufficient to
prove that he “had reason to know.” [38, para. 238]
Third and last element is Omission on the part of the
civilian superior. Section 4(2) of the ICT Act, 1973
provides that “any commander or superior officer, who
orders, permits, acquiesces or participates in the com-
mission of any of the crimes specified in section 3 or is
connected with any plans and activities involving the
commission of such crimes or who fails or omits to dis-
charge his duty to maintain discipline, or to control or su-
pervise the actions of the persons under his command or
his subordinates, whereby such persons or subordinates
or any of them commit any such crimes, or who fails to
take necessary measures to prevent the commission of
such crimes, is guilty of such crimes.” The noticeable
part of this section is that, Section 4(2) of ICTA 73
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speaks only of the failure on the part of the supe-
rior to prevent the commission of crimes. Nowhere
is it mentioned that the portion or element which
are mentioned in the ICC or other jurisdictions. Ac-
cording to sec 28(b) of the ICC statute 1998, the
superior had failed to take all necessary and reason-
able measures within his power to prevent or repress
the crime or to submit the matter to the competent
authorities [26, para 320]. Therefore the difference
which lies here is that, ICT does not require the com-
ponent of the punishment by the superior rather his
failure to prevent the commission.

Conclusion

The basic question of this research paper is, the
scope of sec 4(2) of 1973 Act will be equally appli-
cable for civilian superior or not. The requirements
for the ‘civilian or non-military’ superior were laid
out in Prosecutor vs. Bagilishema, where it was held
that the doctrine of command responsibility “extends
to civilian superiors only to the extent that they exer-
cise a degree of control over their subordinates which is
similar to that of military commanders. For a civilian
superior’s degree of control to be ‘similar to’ that of a
military commander, the control over subordinates must
be ‘effective” and the superior must have the ‘material
ability’ to prevent and punish any offence. The exercise
of de facto authority must be accompanied by the trap-
pings of the exercise of de jure authority [3, para 42].

Section 4(2) of ICTA, 73 is similar to the ICTY and
ICTR provisions in this respect because it does not
effectively distinguish between military and civilian
commanders. It refers to the command responsibil-
ity of any ‘commander or superior officer’ [20]. The
precedent and rationale behind Bagilisherma may be
utilized in this respect to incorporate the liability of ci-
vilian superiors within the framework of Section 4(2).
Such would not be unreasonable because an amend-
ment made to Section 3(1) of ICTA, 73 in 2009 wid-
ens the jurisdiction of the Tribunal by giving it the
power to ‘try and punish any individual ... who commits

.. any of the crimes mentioned in sub-section (2)’ [44].

Therefore it is clear that sec 4(2) is equally applicable

for civilian superior and it can also be said that the
judgments given by the ICT on basis of this doctrine
cannot be subjected to any questioned. Now if we ana-
lyze the whole research paper then we can see that,
sec 4(2) is slightly different from ICTR, ICTY and
ICC statute. Firstly the foreign statutes and tribunals
said that, there has to be a sufficient evidence to proof
the effective control of superior over his subordinates.
Mere holding a position will prove that he is respon-
sible for the commission done by the subordinates.
De jure relationship has to be proven which we found
in Kordic case. Unlike this, ICT 1 in Ghulam Azam
case rightly pointed out that De facto authority will be
enough to hold a superior liable. Moreover if we look
at the knowledge part then we can see the major dif-
ference in elements of crime. ICC explicitly said that
mens rea has to be proven and knowledge on the part
of the superior is also a major part. On the other hand,
in the Ghulam Azam case the tribunal passed a deci-
sion that as sec 4(2) is silent about the knowledge part
of material state of superior therefore, there isno need
of proving mens rea or mental state requirement. The
omission on the part of the superior to control or pre-
vent his superior is also an important part. The ICC
statute also talks about the punishment of the subordi-
nates by the superiors after knowing the commission
of any offense. However the punishment portion is
not mentioned in sec 4(2). Only omission to prevent
the subordinate is enough to hold a superior liable for
the acts done by its subordinate. Hence, the verdict
given by the ICT 1 in Ghulam Azam case was rightly
passed and it opens the door punish the culprits and
develop the international criminal law by the applica-
tion of the doctrine of civilian superior responsibility.

Conclusion

Superior responsibility is the mode of liability
where it is difficult to impose the liability upon the
superior that the superior participated in the com-
mission of crimes, but where it is clear that he played
an indirect role in enabling their commission or cre-
ating favorable conditions by inactivity. The superior
is not directly liable for the crimes done by his sub-
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ordinates rather he is liable for the omission done
by him such as failure to control and prevent the
commission of his subordinates. This doctrine has
applied in our war crime tribunal. The Tribunal is a
domestic judicial mechanism set up under national
legislation and it is meant to try internationally rec-
ognized crimes and that is why it is known as ‘Inter-
national Crimes Tribunal’ Despite the fact that ours
is a domestic Tribunal set up under International
Crimes (Tribunal) Act, 1973, a domestic legisla-

tion, the Tribunal shall never be precluded to seek
guidance from the universally recognized norms and
principles laid down in international law and Inter-
national Criminal Law with a blend of national law,
in trying the persons responsible for perpetration of
crimes enumerated in the Act of 1973. This doctrine
helps to catch the “big fish” or head of the groups
who played an important role against our liberation
war. By giving the accused punishment Bangladesh
sets an exceptional example in the world.
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HEKOTOPBLIE NPOBJIEMbI OEATEJIbHOCTU OOH NO
noaonEP>XAHUIO MUPA U BESOINACHOCTU

AHHOTAnUs: B CTaTbe AaeTcs aHaAu3 9P PeKTUBHOCTU MUPOTBOpUecKoi aesTeapHOocTH OOH.

AHaAUBUPYIOTCS OTAAbHBIE IIPUMEPHI AAHHOM ACATEABHOCTHU. BRIABUTAIOTCS MPEAAOXKEHHS, IO YAYd-

IIEHUIO METOAOB MUPOTBOPYECKOM AeATeAbHOCTH. AHAAMBHPYETCS AUCKYCCHOHHOCTD BOIIPOCA BO3-

MoxxHOro pedpopmupoBanna Cosera bezonmacaoctu OOH.

KaroueBpie caoBa: MexxayHapoaHOe ITyOAMdYHOe IIpaBo; MupoTBopueckas onepanus; Pepopma

OOH; IToaaeprkanue Mupa 1 6€30I1aCHOCTH.

2015 roa o3HameHoBaAcs 70-i1 106MA€IHOIM cec-
cueit [enepaabHoit accambaeeit OOH, Ha xoTOpOIX
OBIAY IIPHUHSITHL OCHOBOIIOAATAOLIE AOKYMEHTHI, Ka-
caroljuecs: pa3BUTUSI MEPOBOTO COO0IecTBa B OAH-
xatimeM 6yaymem. BmecTe ¢ TeM, B pamMKax Ipoxo-
Astmert 70-i1 cecCuu MPO3BYYaAH MPEAAOSKEHHS TI0
pepopmuposannio OOH, a umeHHO HM3MeHeHHIO
IIOAXOAQ K TPHMeHeHuIo rpaBa BeTo. C AaHHOM MHU-

raTuBoy BeIcTymuA raaBa MUA @panruun A. Qabu-
yc B cBoeii crarbe B Le Monde. I'To ero caoBawm, msiTp
IIOCTOSIHHBIX YAeHOB COBOE3a AOAKHBI AOOPOBOABHO
OTKa3aThCs OT IPaBa BETO «B CUTYAIIUAX, KOTAA CO-
BepIIAIOTCS MACCOBbIE 3B€PCTBA, TAKME KaK I'eHOITHA,
IPeCTyTAeHHs IPOTHUB YeAOBEYHOCTH UAM BOEHHbIE
IpeCTyTAeHHs], COBepIllaeMble B MACCOBBIX MACIITa-
6ax>». IIpoTHBOpEYNBOCTh AQHHON HMHHUIIMATUBBI
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ormeTua nocrapep Poccun mpu OOH B. Yypxun.
OH moAYEpKHYA, UTO B MEXAYHAPOAHOM IIpaBe OT-
CYTCTBYeT OIpeA€ACHHE «MaCCOBBIX 3BEPCTB>, HC-
XOASL 13 HEOOXOAMMOCTH ITPEAOTBPAILeHISI KOTOPBIX
npeacTaBuTear QpaHINY U IPEAAATAIOT AOOPOBOAB-
HO IIPHHATH OIpaHHYeHHe IIpaBa BeTO. < Ipareann
CAYYaIOTCSI He TOABKO TOTAQ, KOTAQ IIPABO BETO HC-
IIOAB3YeTCs, HO U B LEAOM PsIA€ CAyYaeB, KOTAQ OHO
He UCIIOAb3yeTcsl. MOoryT, CKakeM, BHECTH IIPEAAO-
XKeHUe, YTO AASI TOTO, YTO OBI CIIPABUTHCS C TEMH HAU
MHBIMU CUTYAIIMSIMH, HAAO OKKYIIHPOBATh CTPAHy
VAW CBEPTHYTb NIPaBUTeAbCTBO> | 1]. Kpome aTo-
ro, B 2014 B ouepeaHOIT pa3 ObIAU BHISIBACHBI CAYYaU
IPOSIBAGHHUSI CEKCYaAbHOTO HACHAUSI CO CTOPOHBI
npeacraBuTeAeit MuporBopyeckux cua OOH, pas-
MeieHHbIX B LIAP, oxpansiomux Aarepb OexxeHIies,
B cToAutie LeHTpaspHOM APpPUKAHCKON pecTyOAn-
ku, . Banru [2]. B 2013 r. mupotBopues OOH, pas-
MeleHHbIX B Jaae, 0OBUHSIOT B CTpeAbbe Ha TOPOA-
CKOM pbIHKE, B pe3yAbTaTe KOTOPOM IOTUOAM OKOAO
30 ueroBek. BmecTe ¢ TeM, MEPOTBOpIIEB OOBUHSIOT
TAKKe B TOM, UTO B XOA€ AUKBHAALIMH 3eMAETPSICEHUS
Ha [autn, mpousomepmero B 2010, «roay6sre Ka-
cku>» u3 Hemaaa 3apasuau xoaepoit 6oaee 700 TsiC.
4eAOBeK, 8 ThIC. U3 KOTOPBIX CKOHYaAUCh. [Ipu aTom
OOH oTxa3asach NAATUTh KOMITEHCAITUIO ITIOCTpPa-
AQBILHM Ha OCHOBaHHH «O011eil KOHBEHIIUH O IPH-
BrAerusix ¥ uMMyHHTeTax OOH » ot 13.02.1946 1.,
AQrolieil IMMYHUTET OPTaHU3ALUU OT ITOAOOHBIX
TIpeTeH3ui B AK060i yacTu Mupa [3]. AaHHbIE UH-
ITHACHTBI AEMOHCTPHUPYIOT aKTYaAbHOCTb AQHHOM
PaboThI B KOHTEKCTE OCMBICAEHHSI X Y€TKOTO TIPaBO-
BOT'O OIIPEAEACHUS OIlepaliUil, IPOBOAMMBIX CHAAMH
OOH, B paMKax HCIIOAb3yeMOTO TePMUHQ, BIIepBbIe
BBEACHHOTO B 1963 T., «Omepaluu 1o IoAAep>KaHUIO
mupa» (pease-keeping)[4]. Bce BbimenassanHble
pOOAEMBI BBICBEUHBAIOT CO BCETT ICHOCTBIO HEOAHO-
3HAYHOCTD AMCKYCCHH, Kacaromuxcs pe¢opMupoBa-
Hus cTpykrypsl OOH, peryanposanus nmpuMeHeHHs
CHABI B PAaMKaX OIEPaIiHil IO MMOAAEPKAHUIO MUPA
¥l CO CTOPOHbI PETHOHAABHBIX OPraHu3anyil (Takux,
HarmpuMep, Kak Aura apabCcKux rOCyAapCTB).

ToBopsi 0 HeoOxOAUMOCTH pePpOpPMUPOBAHUL
OOH, Ha CeropHAIIHUNA ACHb II0A HUM Yallle BCero
noppasymeBatoT pepopmuposanre Cosera besomac-
Hoct OOH kak oprana, B KOTOPOM IPOUCXOAUT
CMeIlleHUe IIpaBa U IMOAUTHUKH, U TA€ OYeHb JacCTo,
B YTOAY ITOAUTHYECKOH KOHBIOHKTYPE, IIPOHCXOAUT
MaHMITyAUPOBAaHHE HOPMaMHU MeXAYHAPOAHOTO IIpa-
Ba. He ocmapuBasi He06X0ANMOCTH KOHCTPYKTHUBHO-
ro Auasora 1o sornpocy pedpopmst CoBbesa, Heobxo-
AVMO TOBOPHTD O CTYIIEHYaTOM pepOPMHPOBAHUH
OOH, raunHas c MexaHU3Ma MUPOTBOPYECKHUX OIle-
panui, a Taioke mpasosamurHoro Mexanusma OOH.

O06ycA0OBAEHO 9TO TeM, YTO PaKTHIECKH OAHO U3
HepBbIX CMEIIeHHU IIOAUTHKY U ITPaBa B YaCTH yMaAe-
a1 poar OOH B paspenenny Me>KAyHap OAHBIX KOH-
¢AnKTOB Mpousomao B npepssepu [llectupneBHomn
BOIHBI, TPEThEro apabo-U3PaABCKOTO KOH(PAMKTA,
B AAMHHOI YepeAe OAVDKHEBOCTOYHBIX BOFH. B Mae
1967 ropa Eruner rpebyer or OOH BrIBecTH Boticka
OOH, naTpyarpoBaBIIie AMHHIO IIpeKpalieHHs OTHs
1948-1956 rr.Terncek OOH Y Tan nibiTaercs yoeauTs
npaBuUTeAbCTBO Erumra oTkasaTscst oT TpeboBaHMIt
aBaxyauuu Borick. Kpome aroro, on o6parnacs x Ms-
pamuato ¢ mpocpboit pasmectutsb Boricka OOH c uspa-
HABCKOI CTOPOHBI, OAHAKO [IOAYYaeT OTKa3 OT 000ux
npaBUTeAbCTB. M yxxe 18 Mas erunTsiHe NpuKazasu
otpsipy u3 32 coapar OOH, 3aHnMaBImuX HabAOAQ-
TeAbHbIe ocThl B Illapm-ami-ITleiixe, aBakynpoBarbcs
B Tedenue 15 munyT [S]. GakTHdecku IMEHHO 9TH
AEHICTBUS CTAAM IIEPBBIM IIPSIMBIM BMEIIATEAbCTBOM
B MHpOTBOpYecKyIo AesiteabHOCTs OOH co croponst
cTpaH, npepctaBaeHHbIXx B CoBbese. B paapHeltnieM
TaKoe BMeIIATeAbCTBO, AUDO IIOAHOE UTHOPHPOBAHIEe
poan OOH B mopAep>KaHNM MHpa CTaHET OOBIAEHHO-
crpio. TakuM 06pa3oM, HEOOXOAMMO IIOCTAaBUTD BO-
npoc: «Hackoapko 060CHOBaHHO MOAAraThCs AUIIb
Ha OOH, B KayecTBe OCHOBHOI1 CHAbI, CIIOCOOCTBY-
I0Ileil MUPHOMY ypPeryAUPOBaHUIO KOHPAUKTOB? >,
ITpaxTHka mokaspiBaeT, 4to Bce yame OOH apeanr
CBO€ y4acTHe B MUPOTBOPYECKHX OIlePaljUsX C PerH-
OHAABHBIMHU CHAAMH, AUOO C APYTHMU MEXAYHAPOA-
HBIMU 0ObEAMHEHHUSIMU:
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— CwmemanHas oneparust AQPHUKAHCKOTO COXO-
3a-Opranusanuu o6beArHeHHbIX Haruil B Aapdype
(IOHAMUA). 31 uroas 2007 r. CoB6e3 caHKIMOHH-
POBaA co3paHMe CMellaHHOM onepanuu AQpUKaH-
ckoro coroza. Opranuzanuu O6pesnnennsix Hanuit
B Aapdype. AericTBys Ha ocHOoBaHuM raasbl VII Ycra-
Ba OOH, Coset ynoanomouna KOHAMUWA npunu-
MaTb HEOOXOAMMBIE MePBI AASI IIOAAEPKAHIS ITPO-
necca Mupnoro coraamenus no Aapdypy, a Taxxe
AASL 3AIUTHI CBOETO MEPCOHAAA M IPAXKAAHCKHX AUIY
«6e3 ymepba AASL OTBETCTBEHHOCTH ITPABUTEABCTBA
Cyaana».

— Muccus OOH B LlenTpasbHOa$ppuKaHCKOM
Pecrry6auke u Yape (MUUHYPKAT). 25 cenrsabps
2007 r. CoBbe3 op0bpua pasBepTpiBanue B Jape
u LlenTpassHoadpukanckoit PeciryOarke mpu B3au-
MoAercTBIM ¢ EBpomneiickiuM cox030M MHOTOKOMITO-
HEHTHOM CTPYKTYPHI C LIEABIO CO3AQHUSI OAArOTIPHST-
HBIX YCAOBHUI AASI AOOPOBOABHOTO, GAArOIIOAYYHOTO
U IAQHOMEPHOTO BO3BpalljeHHs Oe)XeHI|eB U Iepe-
MeIIleHHBIX AHII.

- Muccus OOH B Cypane (MOOHBC).
24 mapra 2005 r. CoBbe3 eAMHOTAACHO ITPOrOAOCO-
BaA 3a HarrpaBaeHue B I0xnb1 Cypan 10000 Boen-
HOCAY>KAIlIUX 1 KOHTUHI€HTA I'PAKAAHCKOM TOAUIIUH
YUCACHHOCTBIO 6oAee 700 4eAOBeK AAST COACCTBUS
BBIIIOAHEHHIO MHPHOTO COTAQIIEHHS MEXAY IIPaBH-
teabcTBOM Cypana u HapoaHo-0cBo60aAUTEABHBIM
AswkenneM Apmueit CypaHa.

— HWnterpuposannas muccus OOH B Tumo-
pe-Aemrru (MMOOHT). B konne 1999 r. momomp
OOH norpe6oBaaach B Bocrounom Tumope (Hoine
TnMop-Aean). 3Aech mocAe IPOBEAEHHOTO TIOA
pyxoBopctBom OOH pedepenayma 06 unTerparu
¢ MupoHe3uert HA9aA¥Ch TOTPOMBI U OeCIIOPSIAKY,
B CBSI3U C YeM BCTAA BOIIPOC O CO3AAHHU HOBOTO TOCY-
AapcrBa. OOH Harapmaa 9$pPexkTuBHOE yIIpaBACHHE,
COAEMICTBOBaAQ BO3BPAIIEeHHIO OeXXeHIleB, TOMOTAQ
OpraHU30BaTh paboTy OOIIeCTBEHHBIX HHCTUTYTOB
U COLIMAABHBIX CAYKO. B 2005 r. MupoTBOpyeckas
Muccus 6p1Aa peobpazoBaHa B MECCHIO ITO OKa3a-
HHIO IOMOIIY U MEPOCTPOUTEABCTBY.

- Muccus OOH B Coeppa-Aeone (MO-
OHCA). OOH oxasaaa copeiicTBre B pa3opyxke-
Huu 1 AeMobuausaruu 75000 kombaTanToB. Mupo-
TBOPIIBI IIPOKAAABIBAAU AOPOTH; PEMOHTHPOBAAH
U CTPOHAM ILIKOABI, GOABHUIIbI, BOCCTAHABAMBAAU
uHppactpykrypy. Kpome atoro, MOOHCA mo-
Moraa Cpeppa-AeoHe 00eCIIEUUTD IIOAHYIO 3ALIUTY
IpaB ee TPaXKAQH, IPEAATh IPABOCYAHIO AHII, COBEp-
IIIUBIIINX HapymeHI/IH Me)KAYHaP OAHOTOT YMaHI/ITaP'
HOTO IIpaBa, ¢ moMoIpio CIIeIIAABHOTO CyAQ AAS
Coeppa-Aeone. B 2007 r. CoB6e3 yupeAra HOBYIO
Muccuio — O6peAnHeHHOE IpeacTaBuTeACTBO Op-
ranusanuu O6pepnnennsix Haruit B Creppa-Aeone
(OITOOHCA) [6].

Taxum 00pa3oM, MOXKHO BHAETb, UCXOASI U3 IIPHU-
BeAEHHOM BBIOOPKH, 4TO AOBOAbHO dacto OOH
KOOPAUHHPYET CBOH ACHCTBUS C MEXKAYHAPOAHBIM
obbeprHeHHeM CTpaH. AU e MPOUCXOAUT TecHast
MHTET AL C MECTHBIMU BAACTHBIMH CTPYKTYPaMH,
HPI/I OHpeAeAeHI/H/I AHWIl, BUHOBHBIX B HaPYH_ICHI/H/I
MEXAYHAPOAHOTO TYMaHHUTApHOTO TpaBa (Hampu-
Mep, B caydae opranusanuy CreljuaAbHOTrO CyAQ I10
Coeppa-Aeone). Takke CAeAyeT OTMETHUTD, 4TO He-
06X0AUMOCTD AU PepeHIIHaLUI TOAHOMOYHI IPH
MHPOCTpouTeAbcTBe MeXXAy opranamu OOH u pas-
ANYHbBIMHA peI‘I/IOHaAI)HbIMI/I OpI'aHI/ISaL[I/UIMI/I, TaKU-
mu kak Appukanckuit Coros, Aura Apabekux focy-
AapcTB. Mexay TeM, HeOOXOAUMO OTMETHTb, YTO IIPU
pacrpeaeAeHHU KOMIIETEHITN MeKAY PerHOHAAbHbI-
mu opranusanusmu 1 OOH Heob6xopnMO TOUHOE
oIpeAeAeHHe IOAHOMOYHI II0 IPUMEHEHHUIO CHABI,
TaK KaK AI00asi AeSITEeAbHOCTb I10 TOAAEPXKAHUIO MUPa
B OTAEABHBIX PETHOHAX (Bamxuuit Bocrok, Adpu-
Ka), AOAKHA Tpe6OoBaTb TOYHON perramMeHTaIuu
u KooppuHanuu MexaAy opranamu OOH u panee
YHOMI/IHaeMbIMI/I peI‘I/IOHaAI)HI)IMI/I OPI‘aHI/IBaHI/IHMI/I.
Kak Ham mpeacTraBasieTcs], 3a BpeMsi, IIpOIIeAlIee
c obpasosarus OOH, 66140 cAeAQHO HEMAAO AAST HEI-
BEAMPOBAHIS POAU AQHHOM opraHusanuu. Takum 06-
Pa30M, CAOXKHBIIASICS ACHCTBUTEABHOCTD IIO3BOASIET
TOBOPHTD HAM O TOM, YTO HEIIPABOMEPHO IPEABSIB-
Aatpb Tpebosanus aunb Kk OOH, xak ocHOBHOMY
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apOUTpy B paspelleHnH I'YMaHUTAPHBIX KPH3HCOB.
Ha maur B3rasip, Heo6xoarMa pa3paboTKa IpaBoBOit
6a3bI Ha OCHOBE YCTaBHBIX AOKYMEHTOB OpTraHHU3aIIUi
PEerHOHAABHOTO YPOBHS, TO3BOASIONIASI BO3ACHCTBO-
BaTh HA yPEIr'yAHPOBaHHe AOKAAbHBIX 'YMAHUTAPHbIX
KPH3HCOB 32 CYET YIACTHSI COCEAHHX TOCYAAPCTB ITPH
HEeTIOCPEACTBEHHOM YYaCTHH U KOHTPOAE CO CTO-
porsl OOH. Kpome aroro, roopsi 0 HapymeHHIX
MEeXAYHAPOAHOTO T'YMaHUTaPHOTO IIPaBa, HEAb3s He
OTMEeTHUTD, YTO OCHOBHbBIE AOKYMEHTBI, CBSI3aHHBIE
c oTuM — JKeHeBcKkue KOHBEHIIUH U IIPOTOKOABI K HUM
1949 r., pazpaboTaHHbI€ C LjeAbI0 HEAOIYIIIeHHs Ha-
PYIIEHHH HOPM MEXAYHAPOAHOTO T'YMAaHHUTAPHOTO
IpaBa BO BpeMsI BOCHHbBIX KOHPAUKTOB, HA CETOAHSIII-
HUM ACHb He B IIOAHOM Mepe OTBEYAIOT COBPEMEHHBIM
peaaunsm BepeHus BoMHbL I IpunsaTeie nocae Bropoi
MHPOBO1 BOMHbI, OHH B O0ABIIIeH Mepe aApeCOBaHbI
KAQCCHYECKUM CTOPOHAM KOHPAHUKTA — ABYM aPMHUSIM
BOIOIOIIUX IOCYAApCTB. Toraa Kak ceropHs y4acTHU-
KaMH BOMH M CTOAKHOBEHHI CTAaHOBSTCSI TePPOPHU-
CTU4YECKUe FPYHHI/IPOBKI/I, HaeMHUKHU U HOAO6HI)I€ M
$opMHpOBaHUS, He IPOSIBASIIONINE 3aMHTEPeCOBaH-
HOCTHU B CO6AIOAeHI/II/I 3AeMeHTaprIX I'YMaHI/ITaprIX
HOpM. EcAr roBOpUTD O KOMIIETEHIIMH PETHOHAAD-
HbIX OPraHU3ALHil, TO HEOOXOAMO OTMETHUTH, YTO
YcraB OOH, B cooTtBercTBum c1I. 1 cT. 52, He mpemnsT-
CTBYeT CYI}eCTBOBAHHIO PETMOHAABHbIX COTAAIIeHHI
Y OPTaHOB AASI pa3pelIeHus BOIIPOCOB, OTHOCSIUXCS
K IIOAAEPIKAHHIO MEXXAYHAPOAHOTO MEpa U be3ormac-
HOCTHU. XOTS B CTaTbe U TOBOPUTCS O PeTHOHAABHBIX
COTAQIIEHUSIX U OPTaHU3AIMAX, OAHAKO HA IPAKTH-
Ke peub UAET B MIEPBYIO OYepPeAb O PErHOHAABHBIX
OpTaHHU3ALMAX O0Ieil KOMIIETEHIIUH, TAKUX HallpPH-
Mep, kak OpraHusanys aMepUKaHCKUX TOCYAAPCTB
(OAT'), Aura apa6ckux rocypapers (AAT). Hoime
IIOCTaBA€HA 3aAa4d, YTOOBI perHOHAAbHbIE OPTaHH-
3alliH, KOTOpble 00AAAAIOT MTOTEHIIMAAOM B YaCTH
IIPEeAOTBpAIleHUs] BOOPY>XEHHBIX KOHPAUKTOB, CTa-
AH 9ACTBIO ODOecIiedeHHs] CHCTEMbI MEXXAYHAPOAHOM
6esomacuoctu. CoraacHo MroroBomy AOKyMeHTY
Bcemupnoro cammura 20085 1. rocypaapcTBa-4A€HbBI
OOH nHamepeHBI HaAQKUBATb TECHYIO CBSI3b He

TOABKO C PeTHOHAABHBIMH, HO U C CyOperroHaAbHbI-
MU OpraHU3aIMsAMU B COOTBeTCTBMH € TA.VIII YcraBa
OOH. Kakue ocHOBHBIEe TpeOOBaHMUS IPEADBSIBASIIOT-
CsI K peTHOHAABHBIM OPTaHH3AIMSM B COOTBETCTBHHU
c raasoit VIII Yerasa OOH? Otu TpeboBaHms MOX-
HO COPMYAHPOBATH CAEAYIOLINM 00pa3oM:

— Taxue pernoHaAbHbIE OPTaHU3AIIUH AOAXKHEI
SIBASITBCST TIOAXOASIIIUMH AASL PETHOHAABHBIX AeH-
CTBUU;

— AeATeABHOCTb TaKMX OPTAaHU3AIMI AOAXKHA
651Tb coBMecTUMOI ¢ Heasimu v npuHnunamu O OH;

— Hukaxue npuHyAUTeAbHbIE ACTICTBHS HE IIPEA-
HMPUHUMAIOTCS. TAKUMH PETHOHAABHBIMU OpPTraHH3a-
nuamu 6e3 moaHomounit or Cosbesa OOH;

— TocyaapcrBa-uaenst OOH, yuyacTByromue
B TaKMX PeTHOHAABHBIX OPTAHU3AIIHX, AOAXKHBI IIPH-
AOXXHTD BCE CBOH YCUAMS AASI AOCTYDKEHHS MUPHOTO
paspelIeHus] MeCTHBIX CIIOPOB IPU IIOMOIIY TaKHX
PEerOHAABHBIX OPTaHHU3AIHIA AO IIePEeAAUH ITHX CIIO-
pos B Coset besonmacnoctu OOH;

— Coser Bbeszonmacroctu OOH poaxeH ObITH
HMOAHOCTBIO HHPOPMHPOBAH O ACHCTBYSIX, IIPEATIPH-
HUMaeMbIX UAU HAMEYaeMbIX TAKNMHNU per NOHAABHbIMUA
OPTraHMU3ALMSIMH AAS ITOAASPIKAHHS MEXAYHAPOAHOTO
Mupa u 6e3omacHocTy. Kakyro roprandeckyio cuay
HMEIOT BBIIIeIIepeyrCACHHbIe TOAOKeHs1? CoraacHo
ct. 103 YcraBa OOH, B ToM cAyuae, Koraa 00si3aTeAn-
crBa rocyaapcrs-uaenos OOH o Yerasy (Bkatouas
ra.VII) okaxyTcsi B IPOTUBOPEYUH C UX O6S3aTeAD-
CTBAaMH II0 KAKOMY AHOO APYTOMY MEXAYHAPOAHOMY
COTAQIIIEHHIO, BKAIOYAsI peTHOHAABHBIE COTAAIIEHNS,
[PeUMyIIeCTBEHHYIO CHAY HMEIOT 00s13aTeAbCTBA 110
Yerasy OOH (8 Tom wmcae no raVII) [7].

C yd4eToM BBIIIEOIIMCAHHOTO AATOPHTMA AeH-
CTBUI, MOXeT BO3HHKHYTb BOIIPOC — €CAH CYIIje-
CTBYeT TaKasl A€TAAbHAsl PerAaMeHTAIUs], eCTb AU
HeAABHUE IIPUMEePbI IIOAOOHOTO B3aMMOAEHICTBHS?
BpeMs mpoAeMOHCTPHUPOBAAO, UTO KOTAQ B MEXKAY-
HApOAHBIE OTHOIIEHNUS He BKPAABIBAETCSI IIOAUTHYE-
ckas moponaeka, OOH croco6Ha npeAOTBpaTuTH
KPU3UC PYKAMH 3aWHTEPECOBAHHBIX pPerHOHAAb-
HBIX OpraHu3anui. Peuyb HAET 0 KOHCTUTYIIMOHHOM
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kpusuce B [am6un 3umoit 2016-2017 rr. B xope mpo-
meAmunx Bb160poB 01.12.16 1. AeNCTBYOIUIT IIpe3H-
AeHt lambumn Sits ArxaMMe IoTepIieA MopaskeHue.
ITobeay opepxaa aupep ommnosunuu Asam Bappoy.
ITepBonavasbHo, mpaBuBmui ¢ 1994 ropa, Askamme
IIPHU3HAA TIOpPa’keHHe, OAHAKO CITyCTsI BOCeMb AHEH
OH OTKA3aACS YXOAUTD B OTCTABKY ITO Pe3yAbTaTaM
AQHHOTO TOAOCOBAaHUS. AxxaMMme obpaTuacs B Bep-
xoBHbIH Cya CTPaHBI C IJeAbI0 OTMEHHUTD Pe3yAbTAThI
roAocoBaHusl. MexayHapoAHOe COOOIeCTBO OYeHb
HeraTUBHO OTHECAOCH K TIOAOOHOMY AeMapiry. JKo-
HOMHYECKOe COOOIecTBO 3amapHOadpPUKAHCKUX
crpan (OKOBAC) nanpasuao peaeranuto B [ambwro,
AQ6DI yOEANTD IPE3UAEHTA TIOAATD B OTCTABKY | 8].

ITo3aHee, B cBsI3U C OOpaljeHHEeM CTPaHBI-YA€HA
OKOBAC Ceneraaa, 6p1a co3san Coser Besomac-
Hoctu OOH, KOTOpBIi €ANHOTAACHO CAaHKITHOHHPO-
BaA uHTepBeHIMI0 B [am6buio, Cenerasa u Hurepum.
19.01.2017 r. Havaracy uHTepBeHIus B amburo.
OaHaxo, yxe 20 sHBapsl KOHTHHIeHT IIPHOCTaHO-
BUA BOGHHYIO OIIE€PALIMIO C IIEABI0 «AATh maHc fiig
A>kaMMe Ha MHUpPHYIO Ilepeaady BaacTu>. [lospnee
BBIICHHAOCD, UTO TIepeA TeM, KaK IPUHATDh YCAOBHS
YABTHMATyMa, AokaMMe YKpaA Io4TH 11 MUAAMOHOB
AOAAAPOB, BbIBE3 U3 CTPAHbI IPY30BBIM CAMOAETOM
HECKOABKO AOPOTHX aBTOMOOMAEIL.

Ha panHOM nmpuMepe MOXHO KOHCTaTHPOBATb
MIOPAa3UTEAbHOE EAMHOAYIIHE BCETO MeXAYHAPOA-
HOTO cO00IecTBa IepeA MepCIeKTHBOM ellje OAHOT],
B YepeAe MHOTHX, TPaXXAQHCKOM BOMHbBI B Appuke.
MexaHn3M B3aUMOAEHCTBHS B KPU3HCHBIX CUTYa-
LISIX paboTaeT, U AEFICTBYeT B LieASIX IPEAOTBpa-
IeHKs BOOPY>KeHHBIX KOHPAUKTOB. BMecTe ¢ Tem,
HeobxoAuMO obparuTh BHuMaHHe, 4To JKOBAC
HaYaA MHTEPBEHIIMIO AUIID IIOCAE MTOATBEPIKACHHUS
AETUTHUMHOCTH AQHHBIX AEMCTBUN €AWHOTAACHO,
Bcemu yaeHamu Cosbesza OOH. AaBHO AM MbI MOT-
AU HaOAIOAQTD TaKO€ eAUHOAYIINE B IIOAOOHBIX BO-
IIPOCax, T.e. BMEIIaTeAbCTBO BO BHYTPEHHHE A€AQ
TOCYAQPCTBA APYTHMH PEeTHOHAABHBIMU AepKa-
Bamu? IIpeacTaBasieTcs, 4TO HeT, U BMeCTe C TeM,
C COXXaAeHHeM, BBIHYXXAEHBI KOHCTaTHPOBATD, YTO

IPUYMHA eAUHOAYIIHS AOBOABHO OYeBHAHA. B ToM
CAy4Yae, KOTAQ PeaAUu3aIlMi HOPM MeXAYHApOAHOTO
IpaBa He MENIAI0T KOHbIOHKTY PHbIE IIOAUTUKO-3KO-
HOMMYeCKHe UHTepechl (HampuMmep, 3auHTepeco-
BanHOCTh CIIIA B KOHTpOAe HedPTeAOOBIBAIOIIETO
peruoHa crpan IIepcHACKOTO 3aA1Ba), TO MEXAY-
HApOAHOE COOOIeCTBO B COCTOSIHUM IIPUMEHUTH
aAeKBaTHbIE U COPa3MepHBbIe MePBI AASI IIPEAOT-
BpalleHHs. BO3MOXXHOTO AOKAABHOTO BOOPY>KeH-
HOro koHpAukTa. Takum 06pa3oM, HEOOXOAHMO
KOHCTaTUPOBATh BA)XHOCTb OTI'PAHUYEHUS pas-
AWYHBIX KOHBIOHKTYPHBIX BOIIPOCOB OT BOIIPOCOB
MeXAYHapOAHOTO mybAmdHOro mpasa. ITopo6HbIE
IPOTHBOPEYHUS Ha CETOAHSIIHUN ACHDb SIBASIFOTCS
HeycTpaHuMbiMu. Ho BMecTe ¢ TeM, HEOOXOAMMO
HAXOAUTD BOZMOXXHOCTb AOTOBAPHBATHCS CO BCEMH
3aHHTepecoBaHHbIMU cTOpoHamu. Hanboaee sipko
BBIIIeHA3BaHHbIE IPOTUBOPEYHS BUAHBI IIPH AVIC-
kyccuu o pepopmuposanun O OH. Ilpexae Bcero,
CTOUT YIOMSIHYTb, YTO OOABIIMHCTBO BO3HUKIIUX
HbIHEe ITPOTHUBOPEYHII CBSI3aHO C Pa3dBaAOM CTPaH
COIJMAAMCTUYECKOTO Aarepsi. BpI3BaHO 9TO TeM, YTO
€CAM BO BpeMsi KOHQPOHTAIIMH MEXAY Pa3sAUYHBI-
MU GAOKaMH peyb IIAQ O UACOAOTUYECKHX Pas3HO-
TAACHSIX, Cefyac, Jalle BCero, KOHPAMKTHI CBSI3aHbI
C MMOAMTUKO-9KOHOMHYeCKUMH HHTepecamu. C oa-
HOM CTOPOHBbI, YaCTO YIIOMHHAIOT HEOOXOAMMOCTb
pacuIpeHus YUCAA IOCTOSHHBIX YAeHOB CoBbOe3a
OOH, B ToM uncAe ¢ BKAIOUeHHeM TyAa I'epmanun
u Snonnu[9]. Kpome atoro, BbicKasbiBaAuCh PpaH-
TaCTUYECKHe IIPOEKThI, BO BpeMs IPeABBIOOPHOI
rouku 2008 r., pecrrybaukanem Axx. MakkeftHOM,
0 HeOOXOAUMOCTH CO3AQHHS TAPAAAEABHOM CTPYK-
Typsl, BMecTo OOH. Ilo MmHennio MakkeiiHa, aTa
OpraHM3aIs AOAXKHA O0BEAUHHTD BCE < AEMOKpa-
TH4ecKkue pexumsl, 6e3 Poccun u Kuras». A6cypa-
HOCTb IIOAOOHBIX IIPOEKTOB OYeBUAHA.

B 3akAroueHMH HEOOXOAMMO OTMETHTD, YTO He-
CMOTpsI HA OTPOMHOE KOAMYECTBO BapHUaHTOB pe-
¢opmupoBanns OOH, HyXHO KOHCTaTHpPOBaTb
HEeBO3MOXXHOCTD ITOAHOI|€HHBIX U MACIITAOHbIX pe-
$opM BBUAY Hepa3pelINMbIX IIPOTUBOPEUHIT MEXAY
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nocrogaHpIMA yaeHamu Cos6eza OOH. Bmecre
C TeM, HeOOXOAMMO ToadepkHyTh, 4T0 OOH sBAsteT-
cs1 6e3aABTePHATHUBHOM OPraHU3aLuel AASL YPETyAU-
POBaHMUS MEKAYHAPOAHBIX CIIOPOB H HX IIPEAOTBpa-

IeHNs Ha CTAAMH BO3HUKHOBEHUSL. B TO >xe Bpems,
HEeOOXOAUMO ITOAYEPKHYTh BXKHOCTH IIOMCKA TOYEK
COIIPUKOCHOBEHHUS U HEOOXOAUMOCTH KOHCTPYKTUB-
HOTo Araaora MexxAy yaeHamu Cosbesa.

References:

CMU Poccun: Aummrcst au Poccust npasa Beto B Cosbese OOH?// URL: http://www.bbc.com/

russian/russia/2015/09/150917 rus_press. (Aara o6pamenus 24.09.2017).

. Muporsopues OOH B Adpuke ormsrs 06BuHstoT B cekcyasbroM Hacuanu // URL: http://www.

liveinternet.ru/users/ru-an_info/post369191057/. (Aara o6pamenus 24.09.2017)

OOH orxasaaucs maaruts 3a anuaemuto xoaepst // URL: https://m.]lenta.ru/ news/2013/02/22 /haiti/.

(Aara o6pamenus 28.09.2017)

. Ilecrmpnesnas oina // URL: https://ru.m.wikipedia.org/wiki/Illectupnesnas soiina. (Aara 06-

pamenms 29.09.2017).

. OOH Ha cTpaxe mupa u 6e3omacroctu Bo Bcem mupe // URL: http: //www.un.org/ru/aboutun/
booklet/peace.shtml. (Aara o6pamenus 28.09.2017)

. Koncrurynmonnsii kpusuc 8 I'ambuu // URL: https://ru.wikipedia.org/wiki/ Koucrurymonssit

kpusuc B lambun (2016-2017). (Aara o6pamenns 29.09.2017)

. Abanmpze A. X MexxAyHapOAHO-TIPaBOBbIe IIPOOAEMbI BMEIIATEABCTBA / / MOCKOBCKHI1 JKYPHAA MEKAY-

HapopHoro mpasa.— 2006.— N2 1.— C. 362-363.

Oxc-npe3upeHT laMOuK yexaA U3 cTpaHsl, IpUxBaTuB ¢ coboit 6oaee $11 man. // URL: https://ria.ru/

amp/world/20170123/1486246424.html. (Aara o6pamenus 30.09.2017).

. Pe¢popma OOH // URL: https://ru.wikipedia.org/wiki/Pepopma OOH. (Aara o6pamenns 2.10.2017).

25



Section 4. Political culture

Section 4. Political culture

Shakarov Uktam Berdiboevich,
Senior lecturer,

Tashkent Institute of Architecture
and Civil Engineering,

E-mail: uktam _sh81@mail.ru

THE LEGAL BASIS OF MORAL NORMS
IN THE ACTIVITIES OF HEAD

Abstract: This article refers to the establishment of the legal foundations of the moral principles

and the rules in an efficient and conscientious performance of their official duties by employees of

State and local authorities.

Keywords: State, society, governance, government, citizen, law, spirituality, head, justice, patrio-

tism, interests, morality.

Since the Independence periods until now there
has been a great attention paid to the concerns of
leadership attitudes and responsibilities, during ana-
lyzing the critical and beneficial experiences of the
leaders acted in different spheres, understanding of
the goodness, depends on the attitudes of leadership
has been lighted in. Especially, the first president of
the Republic of Uzbekistan Islom Karimov had em-
phasized too much to the problems related to the
leadership and its morality since the first days of our
Independence, said: “Firstly, mentality and compre-
hension is required from leader, as being mentally
comprehensive leader, leader person should have
strong will, belief and need to be diffident at the the
same time” [2, 188]. Obviously, the moral aspect of
the issue has found its expression in those opinions.
However, if the leader becomes negligent to the tasks
given to him and does not feel their responsibility, it
demonstrates that the person with those attitudes
may be morally disable. Moreover, ethics can act as
a criteria signing and emphasizing leadership rules.

In Independence years, over establishing the gov-
ernance of national state as in the developed coun-

tries, organizing it related to the applying improve-
ments in the Republic, there has been a significant
results achieved, the specific specialists has been
training accordingly. This requires development of
practical and theoretical means that can respond to
those kinds of necessities, as well as using applied fac-
tors in daily routine. Therefore, what is the problems
in our implementations on this way and in what kind
of things, the reality and general aspects of them has
been presented? Through choosing leader person-
nel and creating their reserve, training, recommend-
ing, organizing services for them, learning problems
in order to form moral world outlook of them, as
well as, developing related rule, norms, regulation,
and sufficiently modern scientific-methodical hand-
books, it requires to develop scientific and theoretical
basics of usage of intellectual resources intelligently.
Accordingly, this means that there is an exact system
is being organized to motivate and control the func-
tions leader personnel obeying moral norms who is
working under the State service [5, 34].
Improvement of social processes is creating a
need to fully investigate new problems, develop-
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ing methods accepting relationships of the era and
manufacture. As to this, adopting of “moral-ethical
norms of the State ruling deputies and local legis-
lative authority deputies’ personnel” [3, 94-article]
under the Cabinet of Ministers of the Republic of
Uzbekistan on the second of March, 2016, with the
number of 62 means the strengthening oflegal basics
of demanding requirements from modern person-
nel. The main purpose of those regulations is to ap-
prove principles and norms of morals and ethics of
State ruling deputies and local legislative authority
deputies’ personnel, create opportunities for them
to do their tasks honestly and effectively, overcome
negligent attitudes in the State service.

Those moral norms of State authority and local leg-
islative authority deputies” employees regardless their
job positions, consist of accumulation of basic rules of
moral aspects of them during their duty and general
principles of job regulations and norms of State author-
ity and local legislative authority employees.

While committing democratic improvements,
State employees should do their job according to
the principles built on those moral-ethical norms.

Moreover, acting of State authority deputies per-
sonnel during their duties according to principles
definitely, such as, legitimacy, civil rights, freedom
and strengthening of legal interests, love for home-
land and devotion to duty responsibility, faithfulness
to the State and social interests, loyalty, honesty and
neutrality, overcoming colliding of personal inter-
ests, it determines legal basics of bringing loyal gov-
ernance. Therefore, Abu Nasr Farobiy had stated in
his thoughts about organizing of state authority and
loyal governance that, importance of ruling the state
with the persons who are capable in all spheres and
gathered humanitarian features themselves. There-
fore, he highlights his concept about an ideal and ca-
pable community in all spheres that leads the people
to the knowledge. Forobiy had claimed that leaders
naturally should have twelve features [6, 55].

Therefore, it has been adopted in following rules
strictly that State employees are obligatory to those

below. Firstly, during implementing their duty tasks,
State employees should follow State principles and
requirements strictly, doing their duty tasks honestly,
committing in higher professional level, completing
decrees on time with quality that have been adopted
by higher State deputies and higher ranked persons
under their powers, implementing their duties ac-
cording to the their reputation power approved in
law documents and internal documents, not to make
a favor with someone, groups, organizations and not
to surrender to them during doing their tasks, being
independent from their influences, accepting civil
rights, obligations and their legal priorities, not al-
lowing discrimination situations, ending activities
related to influences of some personal, property and
other interests that disturb doing their duty respon-
sibilities, obeying to prohibitions and bans that are
written in norms and regulation documents and ad-
ministrative documents, doing their tasks uninter-
ruptedly, overcome any opportunity that effects in
order to commit their duty tasks, respecting customs
and traditions of nations of the Republic of Uzbeki-
stan and other countries, accepting cultural and oth-
er specificities of different ethnic, social groups and
confessions, supporting of social stability, interna-
tional peace and peace between confessions, refrain-
ing themselves from attitudes that can create doubts
in order to do their duty tasks honestly, not allowing
situations that are able to harm their reputation and
state deputy’s reputation, not using the State depu-
ties, organizations and their higher ranked personnel
to illegally impact activities of the citizens, following
approved norms while presenting information and
task information to the State deputy [3, 94-article].
Activities of State employee and leader person based
on above moral-mental principles that bring forma-
tion of loyal authority is not only nowadays, but also
was important in history.

According to the National governance, High ex-
perienced commander Amir Temur during his duty
had ruled the State based on the principle “Power is
in Loyalty”. He had settled governance following to
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the twelve rules below: being based on local tradi-
tions in that time, ruling the society with dividing it
to the twelve positions, cooperating in every work,
obeying only to the regulations while governance,
commanding the State employees with an encour-
agement, satisfying citizens, respecting the nation’s
promoted persons, working courageously, be cau-
tious always about citizen’s situation, appreciating
the active persons while their duty, not forgetting
the works of good persons, sufficiently settling the
supply of the army [ 7, 74-48]. The main purposes of
those norms include only civil priorities. Great com-
mander Amir Temur had stated, “Unless the state is
not built based on law and order, this empire will lost
its power, reputation and stability” [3, 94-article].

Leader person should be an example to the
employees under his command with being more
professional, honest, and loyal, not to require the
employees under his command to do the tasks that
are out of their responsibility, as well as not to co-
ordinate them to do illegal acts. The relationships
ofleader person and employees should be based on
moral norms above is very important. Moreover,
during ruling, being informed about the employees’
plans of leader person, to estimate to them prop-
erly, as well as proper setting of the communication
to observe their knowledge and activities, firstly,
helps to provide strong organization, secondly, not
allowing improper acts to appear that do not suit to
leader, eases the management. Leader person thatis
not accepting the employee’s existed characteristics
and spiritual aspects, sometimes can create conflicts
between leader person and employee. Therefore, re-
gardless how strongleader person’s requests and re-
quirements are, being the leader person- restrained,
active and honest will provide effectiveness of com-
munication.

Leader person should not allow situations such
as choosing employees due to objectives of relative
relation, native relation and personal trust. They
should strictly overcome the image of sectionalism,
localism and favoritism, as well as, negative factors

during implementing their duty tasks; otherwise, it
may cause moral conflict while ruling performance.
One of the main reasons of causing of moral conflicts
in governing system is dependent on its regard as so-
cial institution of specifications and characteristics of
its internal relationships. Adaptation of government
personnel to the State requirements and norms usu-
ally becomes experienced with much complicated
moral conflicts. As being special core of social experi-
ence, leadership function is based to supply general
national preferences and depends on high ethical
responsibility. In order to adopt orders at social sta-
tus, convene of government and responsibility at one
point, moral selection process will get complicated
and as the result of it, there will be an increase in
moral conflicts and tension.

While committing their duty, leader person should
take measures on time in order to maintain collapse
of personal interests and regulate them, taking steps
to overcome corruption, commanding employees ef-
fectively, approach to the property and financial funds
that are entrusted to them, carefully and economically.
Leader person is responsible for not taking measures
in order to overcome acts of employees under their
command who are breaking ethical principles and
laws in duty. One of the main problems in leadership
function is the problem of conflicts. It is rather impor-
tant to determine the condition and factors that may
cause conflicts in leadership than overcome the con-
flicts. Reasons of causing the conflicts are that there is
not order and norms in community and opportunity
for not obeying of members to it and finally they have
been caused as the result of weak moral-ethical con-
dition. As to the experience, more the personnel will
be satisfied with their activity, the atmosphere will be
healthy. Leader’s role is very big to form healthy at-
mosphere in the community. Ifleader person obeys to
those moral norms and can apply them to the daily job
activity of employees, not only increases the healthy
atmosphere, but also effectiveness of production will
be higher. Sometimes, conception of leader of being
strict will tighten the atmosphere in community, cre-
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ates stress, everlasting tiredness, disbelief among them,
not being hopeful, significantly cause big conflicts.
During their duty, State employees must be open
minded, polite, well behaved, cautious, become pa-
tient to the relationship with citizens and their col-
leagues, and respect them. State personnel should
not be rude to the employees under their command
and citizens, must not discriminate people’s honor
and price, not to allow conditions that can effect
physiologically and physically to them baselessly.
While implementing duty tasks, physical appearance
of State employees depending on forms of working

conditions and task events should help citizens to
deal with respectful relationship with State deputy.
Nowadays, implementation of improvements
is becoming dependent on how leader personnel
dealing with their responsibility. According to this,
President of our country Sh. Mirziyoyev has said:
“Critical estimation, strict order and regulation and
personal responsibility should be daily norms of
leader activity” [1, 6]. To conclude, having leader
persons of moral-ethical features above can be a
foundation to create loyal governing system and to
supply improved life standards of the nation.
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1. Ethics of public affairs

For the public affairs, it is firstly strongly em-
phasized definitions of public affairs in term of large
coverage and importance of values for the state ad-
ministration. The public affairs cover the policies of
public affairs, public officers (officials), government
organization and agencies...The public affairs is a
type of power and legal labor executed by the pub-
lic affair officers for implementation of government
policies in process of entire management of social
activities or the public affair is considered as a type
of social service mainly executed by the officials. The
public service is managed by the government policy
to implement government obligations and functions
for government benefits and compliances of govern-
ment power and sake. In the dictionary: “Pratique
du Francais 1987” it is defined that “the public af-
fairs is the work of official”. Researchers of Michigan
University, America state that the public affairs is
“a general conception describing officers recruited
by the Government as the officials based on their
working functions. Officials are recruited based on

current basis, periodically evaluated according to
their results of conduct, leveled up based on their
performance score and ensured about their work”.
Doctor Jeanne- Mariecol, America also stated that
the public affairs meaning the officials working in ac-
cordance with their profession and managed by laws
and regulations. The law of public affairs of Russian
Federation consider the public affair as the profes-
sional work to ensure the authority execution of gov-
ernment agencies. Generally, definitions of public
affairs almost state the importance of public affairs
in extremely govern and affect the management ef-
fectiveness and effect of Government, especially in
current innovation of country. A good public affair
industry can govern and affect 6 following sectors
of the government management: public administra-
tion, public goods production and service, economic
and social policies, management of project and bud-
get, financial stability and empire development.
Thus, the public affairs is a type of operation in
the sake of government power (public power) in ac-
cordance with regulations of law and protected by
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laws for civil and social benefits. With these values,
any nation has to build a public affair industry ef-
tectively and especially responsibility of public af-
fairs. The public affair industry of each nation shall
be compatible with the applicable political system
and government organization. Nations with differ-
ent political systems and government organization
shall define operations of public affairs differently.
However, on top ofit, it has the same core and objec-
tives. As the above mentioned analysis, for the issue
of public affairs, many nations have same concepts
that the public affairs is the power operation includ-
ing executors and their appointed works.

It can be seen that the ethics of public affairs is
firstly accumulated by the ethics of officials. Based
on personal knowledge, the official as well as other
citizens must be the paragon citizen

Firstly, the officials are people building the frame
of laws and deeply understand “the root of value” of
regulations under laws.

Secondly, the officials are also people conducting
implementation, applying the root of values” of laws
into the social life.

Thirdly, the official are the citizen and conse-
quently they have to comply general regulations of
laws in any position.

The ethics of public affairs is also accumulated
from the social ethics of officials.

The social ethics is the paragon of values of each
stage of social development and in close connection
with various social types.

The officials executing government appointed
works are required both personal and social ethics at
positive trends and accepted by the socials, on other
hand, they must have the ethics of profession accord-
ing to each specific type of profession.

Due to the officials’ special positions, there op-
erations is tightened by high level regulations as well
as regulations of laws applied to them and their ap-
pointed works.

The ethics of public affairs for the officials must
be cover three factors: personal and social ethics;

profession ethics; specific regulations of laws for
operations of public affairs.

Works covered by the officials is the importation
operations of government in world nations. These
are operations helping Government building and
conducting policies on national development as well
as provision of services to the citizen... The official
take their responsibilities to their managers and high
level managers, and thus, they must take responsibili-
ties to National Assembly and the people.

On other hand, the official conducting govern-
ment works shall take pressures from relevant inter-
est groups. Thus, core values of public affair opera-
tions by the officials are to ensure their operations
do not conflict with the benefit.

Based on specific conditions, world countries
build for their own criteria on showing core values
of the ethics of public affairs. For example: the Law
of Public Affairs, UK regulates the ethics of public
affairs for the officials:

— Integrity: put preference on top of personal
interest.

— Fidelity, truthfulness: must be truthful and
public.

— Objectivity: any proposal and recommenda-
tion must be based on detail analysis of event, evi-
dence without subjectivity.

— Impartialness: the action should be headed to
the benefit of country, but not serviced for any politi-
cal party and parties have to be mutually fair.

Canada laws of values and ethic of officials also
point out 4 groups of criteria on the core values of
public affairs, as follows:

— Democracy

- Specialization

— Behavior standard

— People values

The operation of public affair is the implementa-
tion of government works by the officials. The view
of core values is due to specific conditions of each
country. Basis to define the core values may be dif-
ferent between countries, but same in term of general
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standards such as: democracy principles and profes-
sion standards.

2. Practices on building the ethics of public
affairs in several world countries

2.1. Singapore

Singapore is a parlimentary republic country
with the main power held by the prime minister and
the cabinet. Singapore has more than 114.500 public
officials, holding about 5.23% of the labor forces.

For Singarpore — one small island country with
its total area equal to Hanoi (Vietnam), the public
adminnistration was somehow earlierly set up. From
1970s, the goverment encouraged the officials to
give out their innovation on reforming operations
of state administrative agenecies. In middle of 1980s,
the goverment raise the movement “heading to the
innovation” which mainly focused on reommenda-
tion to solutions on reforming administration poli-
cies positively with the innovation. Up to 1991, the
goverment gave out the programe of public affairs
named “The public affair indutry of XXI century’,
with objectives to build the public affair industry ef-
fectively, the official should prefer the integrity, devo-
tion and high quality services.

Singapore is one of leading developed and civi-
lized countris in the world. One of main reasons mak-
ing Singapore developed which should be mentioned
is the important role of goverment, managment, ex-
cution by the public affair industry with outstanding
manager staff. In stradegy of public affair building
and development, Singapore centralize on training
the leader staff systematically and bassically by the
application of modern and scientific training method,
especially esteeming young leaders. Singapore also
pay attention to the harmony of national labor source,
putting the execellent leader, officials in overall bal-
ance, developing the talent man nationally; it means
that it is to attract and keep the talented man for sec-
tors of enterprise, production, business and social
economical fields. The Singapore policies on man-
agement and usage of officials are more innovative
and revolutionay than European countries, “cronism:

is not accepted, which create opputinities for equal-
ity, equity, veracity, effectiveness in organization and
operation of public affairs, contributing to build the
clean and strongly stable state goverment with spirit
of impartial and hearty works for the country.

It can be stated that Singapore is a country build-
ing and conducting principles and rules for officials
earlier and more effectively than other countries of
ASEAN. Singapore already issues Laws on ethics of
public affairs in order to ensure the integrity of public
affair operations, including two main groupds.

Firsly, a group of ethic obligations for public affair
operations: neutralist, protection agains the security
of country, corruption, ensurement of public affair
principles.

For political issues, the officials have their own
rights to vote or become a member of a political
party. However, the officals are not allowed to take
partin political activities or work as a politician if he
are still working for the state administrative agencies.

Asbeing appointed as an official, he or she has to
committee to keep secrets of official information. If
breaking this regulation, the manager or official shall
be puished and possibly gon on trial.

Reguluations on anti corruption ensure the in-
tegrity of public affair operations. The officials are
prohibited to require or receive any gift or reward to
mobilize them {6 their helps in gaining any contracts
or cancel contracts or any article bringing benefits
to others. The law also cleary define the regulations
to stop any mercenary behaviors in public affair ser-
vices: money, gift, bonus, valuable objects and other
properties or joint capital on any propertie; recruited
position or other respobsilities; promotion or prefer-
ence. The officials are not allowed befefit theirselve
by the offical information or their positions. They
are not allowed to performa in any cases to reduce
the prestige of public affair industry or backbite the
Government.

The official are not allowed to have a second job,
unless the official works outside the public affair in-
dutry withoud enough profession skill. However,
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the officials can do addtional lectures or teach extra
working hourse in limitation of 6 hours/week.

Secondly, the group of obligations regulation pro-
hibit the officials to receive any gift, participate in
business investment activities, statement of proper-
ties is also stricly regulated for prevention of behav-
iors against the laws on the ethics of public affairs.

These regulations prohibit the official from re-
ceiving gifts under forms of cash, objects, free travel-
ling or other personal benefits from the citizen, and
not allowed to receive any gift from low level official
or receive the party invitations from the citizen. In
cases the gift can not be refused or it is impolite to
return back gift, the offical must take the gift to the
chief account for assessment, then, the official is al-
lowed to keep the gift and pay the money to the chief
accountant with the amount equal to the value of gift.

One of the same regulation as in Vietnam, the
Singapore offcial must state their properties. The
statement of properties is conducted regularly at the
early year and when an official is newly appointed.

The officials are not allowed to borrow money
from their underauthorized people and people in
connection with works of official and to make loan
for interest. The officials are not allowed to make any
business investement to any enterprise in Singapore
without being listed in the stock market.

2.2. Japan

Japan is a constitutional monarchy, of which
the executive power is weilded chiefly by the Prime
Minister under supervision of two houses of na-
tional assembly and Supreme Court to prevent
any anti-constitutional devisions of government
(http://vi.wikipedia.org/wiki/)

The selection method of offcials in Japan is con-
ducted via the examination by the indepent state
agency, the Academy of human sources conduct
the test annylay at high rate (1/50). Japan evalu-
ates the officials by prefering the selection of well
skilled people based on their ethics, team working
skills, dedicating for reputation and benefits of agen-
cies; the evaluation of official’s archivement is by the

whole archivement of collectives, agencies where
they work; especially for the leaders; via the truth-
fullness of the same level officials inside and outside
the agencies; visa the planning on cycling in order
to train the outstanding officials with the three stan-
dards: highest ability, large experience and long term
service. The regime and policies of Japanese officals
is seriously recognized. The main income of officials
includes the salary and allowances, bonus [17].

The Law on public affair of Japan denite the ob-
jective to ensure the reliability, truth of the people
for the public affair industry, avoiding the suspec-
tion and inbelive from the peoplw, since the offi-
cials are public servant of the people, the obliga-
tions of officials is to conduct duties authorized by
the people.

The authorization is emphasized for the purpose
that the officials understand their positions (public
servant) and their source of power (authorized by
the people)) [10, 26].

The law also specifizes the allowed and unal-
lowed works of officials, the obligations and duties
of Japanese officials are as follows:

As working as representatives of the Goverment,
the officials are not allowed to work as a collective
strike. During working hours, they have to give their
whole mind to their works.

The officials are not allowed to require or receive
any money collected by the people or other benefits
from political parties servicing political purposes.
The officials are not allowed to participate in politi-
cal activities a part from the election right [13].

The officials are not allowed to be candidates for
pulic officers via vote.

The officials must undertake works in accordance
with laws, command, principle and rules.

To ensure the integrity, the state officials are not
allowed to keep any positions of enterprises and to
establish any enterprise.

The establishment of officials in Japan has its own
specific culture, creating a source of officials appreci-
ating their own honour, self-respection, good ethics,

33



Section 5. Public law

outstanding abilities in accordance with require-
ments of Japanese official operations [17, 101].

2.3. France

France is a presidential republic, paying the seri-
ous attention to build and conduct the public affair
industry, officials, especially Laws on public affairs
and Laws on public officials.

In France, the official is considered as the people
recuited and appointed to work in state agencies,
public services organization managed by the gover-
ment centrally and locally.

The Laws on public officials of France was
amended and added in 1983, 1985 and applicable
up to now, of which emphasizes: 1. To ensure the
independence of officials as excution of public affair:
the official must totally dedicate their proffession
activities to their appointed works. The officials are
not allowed to take advantage of their profession for
their own befenits from personal behaviors under
any form. The officials are not allowed to get ben-
efits directly or Indirectly from enterprises under the
supervision of or in connection with their agencies,
otherwise it will negatively affect on the indepen-
dence of offficials.

The public affair ethics of French officials also
present the communication approach. The Law on
public affairs of France regulate 15 behaviors con-
sidered as non reputation on keeping the discreet. It
means that beside keeping their reputation of posi-
tions, they should involve their principles of commu-
nication based on their levels and the neutrality of
public service; avoiding the extreme and the cruising
critic or wrong facts. The remaining of the reponsi-
bility of official is suppervised by the administration
court, in case of violation, they can be punished ac-
cording to the penalty frames.

The French officials at any level with violation of
public affair ethics shall be punished by pending their
position, especially their violations in public affair
excution, excluding punishment frames according to
regulations of the criminal law. The position pending
of official shall be conducted within 04 months. If it

expire the deadline without any decision by author-
ity, the officials shall return their positions, unless
they are brought into court under the criminal law.

For Unrighteous profit of French officials as they
supervise, manage, make payment, cleary stated as
follows: In cases the official power authorized by the
state or being responsible for a public service, includ-
ing a person voted by the citizen, takes, receives or
keeps (directly or indirectly) any profit of an enter-
prise or public affair activity shall be S years jailed
and 0.5 millions fran fined [18].

In France, all public affair fields and private fields
are restricted. The France Government strongly sup-
port actions enhancing the transparency and respon-
sibility of public services. One of these actions is that
France has been building the draft of Laws on pro-
fession ethics and rights, obligations of officials. The
Draft includes 03 main objectives:

+ To enhance roles of values and profession eth-
ics.

+ to modernize rights and obligations of officials.

+ To reconfirm the obligation: setting an example
of leaders.

Main content of the draft:

+ To avoid the conflict of interest: solutions on
protection of officials as their conductions; increas-
ing obligations of crisis officials; protection of official
as their warning obligations.

+ To prohibit many concurrent positions.

+ The Committe of profession ethics control
strictly the leave from the offical affairs to private sec-
tors (Jean FrancoisFrancois Verdier, Former Gen-
eral Director of the Department of Administration
and Public Affairs, France, currently General Finan-
cial Controller, Ministry of Finance and Economy,
France).

3. Values to build and enhance the ethics of
public affair in Vietnam

3.1. Values to build the public affair ethics of the
officials

One thing can be reliazed that the form and
method of building the ethics of public affair in many
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countries are various. The buillding and conduction
of public affair in each country are due to the nature,
social performance, socio-economic development
level, cultural practice,... Even the experience and
innovation of regional and internaltional countries
are to enhance the ethics of public affairs such as Sin-
gapore, Japan, France.. have some different points,
but also same points and valuable references for Viet-
nam. Vietnam can research, study, inherit, selectively
accept, creatively apply to the process on building
and enhancing the public affair ethics of officials.

Firstly, for the cognition, many countries clearly
define the critical role for the public affair industry is
the official and the public affair ethics for the develo-
ment of each country. To heighten the public affair
ethics is to purge the goverment organization. The
values of Vietnamese offical together with the offical
of international countries are truthfullness, respob-
sibility..., as shortly name the integrity. This issue
is summarized by President Ho Chi Minh in four
words: hard work, savings, integrity and straightfor-
wardness in pubic affair excution.

Secondly, Most of countries clearly define prin-
ciples of public affair activities for the officials. The
principle on the ethics of official as excution of pub-
lic affair is always heightened, consider as the gold
princile of officials.

Thirdly, the official is the leader with the brigh
expample. As in an agency, the behavior, reponse of
the leader is an mirror for the official to orient. If a
leader prefer going to work in time, if the leaderis a
mirror of ethics of reponse everday, most of officials
are interested in the ethics of public affairs. Regula-
tions on the ethics of public affairs are alway recalled
in many meeting, but how it is performed actually.
The behavior of leader is tolarant or firm for cases of
public affair violation. The education on the ethic of
public affair is to improve the attitude and behavior
ofleader and manager levels firstly. As in a summary
report on the ethics of public affair and anti-corrup-
tion, an Singapore officer many international friends
released disappointingly to him that, “in my country,

there are enoug agencies such as: Parliament, anti-
corruption agency, state audit agency, full coverage
of law regulations, procedure regaluation, but the
corruption problems are existing in everywhere”.

Fourtly, public and impartial implementation of
administrative prodecures; the rights and obliga-
tions of officials in each sector, contribute to reduce
and come to remove multivalent and troublesome
behaviors. Additionally, the express and communi-
cation media also participate in excavating behav-
iors violating the ethics of officials and respecting
the mirrors on the ethics of officials, largely contrib-
ute to the education on the ethics of public affairs
for the officials.

Fifthly, it is neccessary to enclose the ethics of
public affairs together with actions agaist negative
issues, especially the anti-corruption action.

3.2. Values in training, recruiting in orientation
of enhancing the ethics of public affair excution for
the offcicials

Recruiting, training, developing the official is
a not simple work. How to train the officials with
enough awareness and matching requirements on
hard work, savings, integrity and straightforwardness
in the public affair execution? From the experiences
of the above countries, each country has its own so-
cial economic condition, the different political sys-
tem and their methods of government conduction
and organization are not totally identical, but these
countries have some same views and approaches on
training and developing the officials oriented to the
good profession skills and ethics, as follows:

Firstly, the theory of “forever learn” is applied for
the training and development of the officials.

Secondly, one of the selected leading officials is tal-
ented, outstanding students with the excellent study
results from local and international big universities.

Thirdly, the quality of entry is one of the factors
critical to the professional and ethic officials. Candi-
dates shall pass over difficult test and meet strict stan-
dards: all tests are publicly and seriously conducted.
These tests are independently held by one state agency.
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Fourthly, To be an official or a manager, he has
to do practices via recycling, transferring different
positions and even by the practice training in differ-
ent authority levels.

Fifthly, training course not only include profes-
sions prefer to each position of leader, manager, but

also skills of leading, management and circumstance
handling.

Sixthly, the method of training is the proficient
combination between theoretical training and prac-
tical training on handling circumstances practically
happened in state agencies.
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dPOPMUPOBAHUE NPABOCO3HAHUSA KAK
NMPOAYKTUBHOE CPEACTBO NPOXOXXAEHNA NMPABOBOW
COUMAJINSALNN HECOBEPLUEHHOJIETHUX

Annoramus: Obpamienre K mpobaeme GOPMUPOBAHUS IPABOCO3HAHMS HECOBEPIIEHHOAETHHX
IIPOAMKTOBAHO He TOABKO HAIIUM TeOPEeTHIeCKUM HHTEPECOM, HO U 3aIPOCAMH U OTPeOHOCTAMU
ob1jecTBa B IIpollecce UX yCIIENUHOMN IPaBoBoit conuaausarui. [ToaTomy, OTIIpaBHbIM IIyHKTOM Ha-
CTOSsIIIIe! CTAThU CTAA AHAAM3 0COOEHHOCTE! pOpMUPOBAHMUS IIPABOBOrO CO3HAHMUS HECOBEPIIEHHO-
ACTHHUX B M€XaHH3Me IIPAaBOBOM COLIMAAHU3ALIUN.

KaroueBbie CAOBa: CO3HaHUE, IPaBOBasl COLIMAAM3ALIKS, TPABOBOM HUIMAM3M, TPABOCO3HAHHE.

dopmMupoBaHUe IPaBOCO3HAHUSI HECOBEPIIEeH-
HOAETHHX He MOXET CyI[eCTBOBaTh be3 oOpeTeHuUs
B 001Iel1 CCTeMe 3HAHMIL, 3HAHUM U IIPEACTaBACHUN
0 HOPMax M IPUHIUIIAX CAMOTO IpaBa. A 3HAHUS
O IIpaBe U er0 HOPMax, B CBOIO OYePeAb CIIOCOOCTBY-
IOT TOMY, YTO B CO3HAHHU AHMYHOCTH IIPABO IIPEACTAET

B BUAE TIPAaBOBBIX SBA€HHM, BHIPAXKAIOIIUX OTHOIIE-
HUE AIOAEH M COLIMAABHBIX I'PYIIIL K ITPABY U IPaBOIIO-
pAAKy. FlcxoaHO# OCHOBOM PaBOCO3HAHUS SBASIET-
Csl OTPA)KEHHE OCMBICAEHHS U YCBOEHHMS IPAaBOBBIX
3HAHMH, BHICTYIAIOLIMX €0 OPTaHUYECKOMN YaCThIO,
U BBIPAOOTKA IIPAKTHIECKUX YMEHHUIT 1 HABBIKOB I10
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ux peaausanuu. [locaepHee 00yCAOBAEHO caMOit
CYILIHOCTBIO U XapaKTepoM TpeOOBaHMUIL, BBIABHIae-
MBIX IIPOLI€CCOM IIPAaBOBOM COLJMAAM3AIIMH K UHAMBH-
AY, C IIeABIO BbIpabaThIBaHUS y YeAOBeKa IPEACTaBAE-
HUII O CBOEI COLIMAABHOM POAH U MeCTe B 001IeCTBe.

B aToi1 mapapurme mpaBoBas COIfMAAM3aIIKs, KaK
B)XHPIM MEXaHM3M aAAlTaliuid MHAUBHAA B 0OAaCTH
IIPaBa, HAIIPAaBAE€HA Ha PeLIeHHE He IPOCTHIX, a CAOXK-
HBIX 3aAa4, BKAIOYas M MPAKTUYECKHME 3aAQ4H, ITPHU-
BOASIIME HHAUBHAA K OOBEKTUBU3ALIUN ACSITEABHO-
CTH. DTOT MPOLeCC BO3MOXKEH ITPH BOCCOEANHEHHUU
IIPAaBOCO3HAHMA U IPAaBOBOM COLIUAAU3ALINH.

Boaee Toro, opraHmdeckas B3auMoOOyCAOBAEH-
HOCTb IPAaBOCO3HAHMS U IPABOBOM COLIMAAU3ALIMHI
XapaKTepHa AASL PEAABHOM A€ATEABHOCTU HHAMBHUAQ
U CAY>XKHMT B KaueCTBe IPAKTHYECKOTO UHCTPYMEHTa
€r0 CaMOOIIPEAEACHHMS B COLIMAABHO-TIPABOBOM AEH-
CTBUTEABHOCTH. B 3TOM MexaHu3Me nmpaBocosHaHue
BBIITOAHSET MPUCYIYI0 eMy QYHKIJUIO peryAupOBa-
HUS IIOBEACHUS Y€AOBEKA, Ha UTO, B I[EAOM, HaIIpaBAe-
HbI QYHKIIMH, 1 B YeM COCTOMT Ha3HAYeHHe IpoIiecca
MPaBOBOM COITHAAMBAIUY.

C Apyroii cTOpOHBI, B CAMOM MeXaHHu3Me ¢pop-
MHPOBAaHMS IIPABOCO3HAHHSA IPOLECC IPaBOBOM
COITMAAM3AIIUM 3aHUMAET IMOAYMHEHHO-3aBHUCHMOEe
noAoxxeHue. 1 910 00bsICHsIeTCS TeM, YTO IIPaBOCO-
3HAHMIO IIPUCYIE BBIIIOAHEHHE POAEBOM U HOPMa-
THUBHOM PEryAsIUU IIOBEACHUS HHAUBHAQA B COLIMAAD-
HO-ITPaBOBBIX PeaAMsX. A IPaBOBOM COIJMAAM3AITMH
CBOVCTBEHHO BXOXXAEHHE UHAMBHAA B COITUAABHO-
[PaBOBBIe IIPAKTHKH, YTO HEBO3MOXKHO 0e3 COOT-
BETCTBYIOILIETO yPOBHS ITPAaBOCO3HAHMS.

IIpu TakoM mopxoAe B LleHTpe BHUMAHUSA HaXo-
AMTCs OTpakeHMe ITPABOBBIX ABACHUM U IPOLIECCOB
B CO3HAHHU MHAMBHUAQ, KOTOPbIe OBIAU HAKOIIAEHBI
B IIpoOllecCe LIeA€HAIIPABA€HHOM BOCIIMTATEABHOM
pabotsr cy6pexToB. FIMeHHO 9TO 06CTOSATEABCTBO
BBIHY>KAQET HAaC PAacCMaTPHUBATh IIPAaBOCO3HAHME
B Ka4eCTBe IIPOAYKTUBHOTO CPEACTBA AASL ITPOXOXK-
AEHUS YCIIEUIHOM MPABOBOM COLIMAAM3ALIMH HECO-
BEPIIEHHOAETHHX, a TAKXKe BBICKA3aTbh CBOE MHEHHE
II0 ITOBOAY CYLIECTBYIOLIMX HAYYHBIX ONPEACACHUN

IPaBOCO3HAHUSA. AASI paCKPBITHS IIOCTaBAGHHOT'O BO-
Ipoca [jeAeCO0OPa3HO TAKKe PACCMOTPETH IIOHITHE
«<CO3HaHHe>».

Co3zHaHHe — 3TO IIPOAYKT 001IleCTBEHHO-UCTOPH-
4eCKOTO pPa3BUTHS, ICHXHMYECKOe OTpajkeHHe BHeIl-
HEero Mupa (HPeAMeTHOI'O, OHATHITHOTO) U MHpa
BHYTPEeHHEro (Mupa 9yBCTB, TEACCHBIX OLIYIIeHUH,
MBICACH, camMoco3Hanu), [27, 9] HO oHO M TAaB-
HBIN PETYAATOP YEAOBEYECKOM AESATEABHOCTH, YeM
U 06ycaoBAeHa crienudrKa 1 GYHKIIMOHUPOBAHUE
IIPAaBOCO3HAHMUS, KAK CAMOCTOSTEABHOM POPMBI 00-
B cBoto ouepeap, 06-
[eCTBEHHOE CO3HAHHE SIBASIETCSI MHOTOKa4eCTBEH-

II€CTBCHHOI'O CO3HAaHM .

HbIM siBAeHUEM, [ 16, 192] BbIpa>keHHBIM B S3BIKe,
B HayKe U pua0ocoduH, B IPOU3BEACHHIX HCKYCCTBA,
B IIOAUTHYECKOH U IIPABOBOI NACOAOTUH, B MOPAAY,
peAurny, MUPOAOTHH, B HAPOAHOHM MYAPOCTH U CO-
IITMAABHBIX HOPMaX, B IIPEACTABACHHUSIX Pa3AUYHBIX
KAACCOB, COITMAABHBIX TPYIII U Y€AOBEYeCTBa B Ije-
aom. [25, 38]

ITo caoBam B. A. BacuabeBa, «mpaBocosHaHue —
9TO OAHA U3 GOPM 00ILIeCTBEHHOIO CO3HAHUS, OT-
paxkaromasi obIecTBeHHble OTHOLIEHISI, KOTOpPbIe
PEryAHPYIOT HMAM AOAXHBI OBITb yperyAHpOBAaHBI
HOpPMaMH IIPaBa, Ybe COAEpXKaHHe U Pa3BUTHE 00-
YCAOBAHMBAETCSI YCAOBHSIMU CYIIIeCTBOBAHUS 0b1e-
crBax. [S, 141] [TocaepAHee CTAHOBHUTCS AASI UEAOBE-
Ka PeryAsITOpOM IOBEAEHIS, CBOe0Opa3HOIt OpMOit
peaAnsanuu mpasa U, COOTBETCTBEHHO, CIOCOOOM
€ro UCIOAHeHUs. ToyHee, BHE CO3HAHMS YeAOBEKa
HEBO3MOXXHO peryAupylolee BO3AEHCTBHE IIPaBa,
ero GpyHKIIMOHHPOBAHHUE TAKXKEe He MOXKET OBITh OTO-
PBAHO OT CO3HAHMS, YTO U IIPEAOIIPEACASIET €To IleH-
HOCTHYIO XapaKTepPUCTHKY, KaK PeryAsTUBHOTO e-
Homena.[ 21, 54] B cuay aToro, mpaBocosHanue — 310
peryAsSTUBHbIN ¢peHOMeH, KOTOPbIN pacCMaTpUBaeT-
CsI KaK COBOKYITHOCTD IICUXHYECKOTO OTOOpasKeHHs
npasa.[23, 950] IIpaBo — OAMH U3 BaXHENIINX CO-
ITHAABHBIX PEI'yASITOPOB B YCAOBHUSIX TOCYAAPCTBEH-
HO-OPTaHU30BAHHOIO OOIeCTBA, BCAEACTBHE Yero
U TIPaBOBOE PeryAUPOBaHHE — OAMH U3 BaKHEHITHX
BUAOB COLJMAABHOTO peryanposanus.|[28, 122] B ca-
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MOM 0011jeM 3HaYeHUH PABOCO3HAHUE — ITO OTHO-
meHue AIoAei K Ipasy,[ 1, 64 ] Tak kak oHO BAMSeT Ha
pasBuTHe npasa u popMmbI ero peasnsanuu.|2, 114]
VIMeHHO 110 9TOi IPUYNHE B MEXAHHM3Me [IPABOBO-
IO PeryAMpOBAHUSI POAU IIPABOCO3HAHUS OTBOASIT
nepsoe mecto [ 18, 333].

TToAOOHDII TOAXOA K IPOOAEME IIPABOCO3HAHUS
IIPEACTABASIETCSI BAXKHBIM, TaK KaK [IPAaBOCO3HAHME
He IIPOCTO OTPAKAET COAEPIKAHUE [IPABA, IIPABOBbIE
UAEH U IIeHHOCTH, a ABASIETCS €ro BaKHEHIINM dAe-
MEHTOM, CBOEI'0 POAA HECYIel KOHCTPYKLIMEH BCer
ero MoaeAd. Beab TOABKO IIPOXOASI Yepe3 IpaBoOBOe
CO3HAHME, IOANTHIECKHUE, 9KOHOMUYECKYE U APYTHE
coLaAbHbIe pAKTOPBI, BOIIAOLLAsI HOPMY IIPaBa, CTa-
HOBSITCSI FOPUAUYECKH 0053aTeABHBIMU 1 BCEOOIINMU
popmamu peryasinuu moBepeHus. OTpaxkeHue npasa
B CO3HAHWH HHAVBHAQ SIBASIETCS] HEOOXOAUMbIM YCAO-
BHEM AAS OL|EHKH IIPAaBOBOTO CO3HAHMS KaK PeryAsi-
THUBHOTO (eHOMeHa.

KoneuHo, mpaBoBast COLjaAU3aLiysI HECOBEPIIEH-
HOAETHHX HEITOCPEACTBEHHO CBSI3aHa C PA3AMIHBIMU
¢axTopamu 1 061IeCTBEHHBIMU IPE0OPA3OBAHISIMH.
A1 GaKTOPHI AMOO CO3AAIOT 0OBEKTUBHbIE YCAOBHUS
AASL YCIIELIHOTO IIPOXOXKAEHHS IIPABOBOM COLIMAAU-
3anu, An60 HeT. OAHAKO, HAPSIAY C 0OBEeKTUBHBIMU
YCAOBUSIMH, Ha OPMHUPOBAHIE [IPABOCO3HAHMUS He-
IIOCPEACTBEHHO BAUSIET U L[€ACHANIPABACHHASI A€S-
TEABHOCTD 110 M3y4eHuIo npasa. Ho u B aTom mpo-
I1eCce TAKoKe IPOSIBASETCSI IPABOBASI COLIUAAU3ALINS,
IIOCPEACTBOM KOTOPO¥ IPOUCXOAUT YKpeIAeHHe
IIPaBOBBIX HOPM M KPHUCTAAAU3ALIVS LIEHHOCTEH B CO-
3HAHMHU AMMHOCTH M COIMAAbHBIX rpymm [29, 30].
AaHHDII BBIBOA 00BSCHSAETCS TEM, YTO AEITEABHOCTD
II0 OBAQAEHHUIO [IPABOBBIMY 3HAHISIMY HEMbBICAMMA
0e3 y4acTHsI CO3HAHUS, TaK KaK 0ObEKTOM BO3AET-
CTBHSL 9TOM AESITEABHOCTH SIBASIETCSI IIPABOCO3HA-
uue. [24, 144] Yro Kacaercs ero pasBUTHs, TO OHO
3aBHCHT OT MaTepPHAABHBIX YCAOBHI CYIL|e CTBOBAHMS
obmectsa [ 6, 130]. Kak ormeuaer B. C. Hepcecsn,
€ro ypOBeHb 3aBHCHUT OT HPAaBCTBEHHOCTH, YPOBHS
9KOHOMUYECKOTO Pa3BUTHS CTPAHBL, MATEPHUAABHOTO
6AarococTosiHus Hapopa [22, 385].

B aroii cBs3H, B «BoabIoM oprandeckoM cAOBa-
pe>» u B «OpuamdeckoM SHIIMKAOTIEAMIECKOM CAO-
Bape> ITIOHSATHE IPAaBOCO3HAHMS OIPEACASeTCS KaK
«cdepa 00611eCTBEHHOTO, TPYMIIOBOTO U HHAUBHAY-
aAbHOTO co3HaHus, | 3, 468 ] cBs3aHHAS C OTpaKeHHEM
IPaBO3HAYMMBIX SIBACHHI H 00YCAOBAEHHASI TPABO3HA-
YHMMbIMHU IEHHOCTSIMU, HPaBOHOHI/IMaHI/IeM, HpeACTaB-
AEHHEM AOAXKHOTO TIpaBonopsiaka». [30, 314] Io-
3TOMY, HEKOTOPbIE HCCAGAOBATEAN PACCMATPUBAIOT
[PaBOCO3HAHHE KaK pOPMY OOIeCTBEHHOTO CO3Ha-
HI, CBA3AHHYIO C OTPa’KeHHeM IIPEACTABACHHI O TIpa-
Be. CX0XyI0 pOpMyAHPOBKYIIOHSTHUS ITPABOCO3HAHI
B cBoeM yuebHnke «IOpuamdeckas mcuxoAorusi>
npeasaraer M. M. Enukees: «IIpaBocosnanue —ce-
Paco3HaHus, CBA3aHHAS C OTPa’KeHHEM IIPABO3HAYHU-
MBIX SIBACHHH, COBOKYIIHOCTb B3TASIAOB M UA€H, BbI-
PKAIOMUX OTHOLIEHHE AIOAEH, COIIMAABHBIX TPYIIIT
K IIPaBy ¥ 3aKOHHOCTH, X IIPEACTABACHHS O AOAKHOM
IIPaBOIOPSIAKE, O IIPABOMEPHOM 1 HEIIPAaBOMEPHOM >
[11,25]. [Ipu 5TOM BaXKHOCTb ¥ 3HAIUMOCTb peHOMe-
Ha [IPaBOCO3HAHMS 0OYCAOBAMBAET €T0 PACCMOTPEHHe
B KQUeCTBEAYXOBHOTO KOMITOHEHTA, OIIPEAEASIOIero
MOBEeAeHHEe M BHYTPEHHIOIO >KHM3Hb yeaoBeka. Kak
CAOXKHOE AyXOBHOE 00pa30BaHIe, OHO CKAAABIBAETCSI
U3 IPEACTABACHHS AlOAeit O TpaBe (pOmIAOM, Aeii-
CTBYIOIIIEM, KEAAEMOM B MIEPCIIEKTHUBE), U3 CyObeK-
THUBHOT'O, 9MOI[UOHAABHOTO OIIeHOYHOTO OTHOIIEHHS
K IIPaBOBBIM SIBAGHUSIM M TOTOBHOCTH AEHCTBOBATb
B IOPUANYECKU3HAYMMBIXCUTYAIIUAXB COOTBETCTBUH
c Hopmamu ripaBa (vau Bonpeku um) [ 12, 32]. Mexay
TeM, ¢ Touku 3penus B.B. Kacpsnosa u B. H. Heun-
Iy PEeHKO, «IIPAaBOCO3HAHME — 3TO 0OBEKTHBHOCYIIje-
CTBYIOIIHIA Ha6op B3aMMOCBSI3aHHBIX UAEH 1 SMOLIIH,
BBIPXKAIOI[UX OTHOILIEHHE O0IIeCTBa, IPYILI, HHAH-
BHAQ K IIPaBy — 3TOMY IJ€AOCTHOMY COLIMAABHOMY
MHCTUTYTY, €T0 CUCTEMe U CTPYKTYpe, K OTACABHBIM
3aKOHAM M XapaKTePHCTHUKAM ITPABOBON CHCTEMbI>»
[17, 280]. AHarOTHYHBIEACQHHUIIME MOXKHO BCTPe-
TUTb Uy A.b. Benreposa, KoTOpbIi1 cduTaEeT, YTOIPA-
BOCO3HAHHEe— 9TO «0OBEKTHBHO CyII|eCTBYOIHI Ha-
60p B3aHMOCBSI3AHHBIX A€M, IMOLIHIL, BHIPAKAOLINX
OTHOIIEeHHUe 00IIeCTBa, IPYIII HHAUBHAOB K IIPaBY... >
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[7,375-376]. auy A. C. 6paeBoii, KoTopast mumeT,
4TO<IPAaBOCO3HAHUE €CTh CMCTeMA IyBCTB, dMOLIMI,
B3TASIAOB, MAEH, TEOPHUil, TPAAUIIUH, IepeKNUBAHUI
U APYTHX AYXOBHBIX ITPOSIBACHMI, BHIPAXKAIOIIUX OT-
HOILIEHHE TPaXKAAH KaK K ACHCTBYIOIEMY 3aKOHOAQ-
TEAbCTBY, FOPHANIECKOI IIPAKTHUKe, [IPaBaM, CBOO0AAM
1 00513aHHOCTSIM IPAXKAQH, TAK U K XK€AAEMOMY IIPaBy >
[13,167]. U3 arux OIIPEAEACHHI CACAYET, YTOOTpasKe-
HU€ IPABOBbIX UAEH M IMOLIMMB CO3HAHUU MHAUBHAQ
SIBASIETCS HE TOABKO Ba>XHBIM, HO U HEOOXOAUMBIM
AASL €TO TO3HAHUANPABA M PEAAU3ALUH 3TUX 3HAaHUHN
Ha ITPaKTHKe, TOCPEACTBOM BHIPAXKEHMAErO OTHOLIE-
HUS, KaK K OTA@ABHBIM 3aKOHAM, TaK U K ACHCTBYIOIeN
IIPaBOBOY CHCTeMe O0IIecTBa B [IEAOM.

Boaee Toro, mpaBoBble AEH M SMOIMH CBS3aHbBI
C MOTI/IB&L[I/IOHHO-HO6YAI/IT€AI:H0171 CHCTEMOM AMYIHO-
CTH, KaK HEIOCPEACTBEHHBIM ABUIATEAEM €€ CO3Ha-
TEABHOM AEATEABHOCTH, KOTOPask MOXET OKa3bIBaTbh
3aMeTHOe BAMSHUE Ha BbIOOP (OPMBI MMOBEACHHSL.
M 510 3aKOHOMEPHO, TaK KaK IIPAaBOCO3HAHKE — ITO CO-
BOKYITHOCTD PaIlMOHAABHBIX ¥ TICUXOAOTUYECKHX KOM-
ITIOHEHTOB, KOTOPhIE HE TOABKO OTPAXKAOT OCO3HAHUE
IIPAaBOBOM ACMCTBUTEABHOCTH, HO Yl BO3ACHCTBYIOT Ha
Hee, pOPMHUPYs TOTOBHOCTb AUMHOCTH K IIPAaBOBOMY
nosepenuio [ 19, 18]. ITo o3HavaeT, 4T0 MpaBoco3Ha-
HUE B TOM HUAM MUHOM Mepe BBIITIOAHSET CBOMCTBEHHYIO
eMy QYHKIMIO — PEr'yAMPOBaTh IIOBEACHHE JEAOBEKa.
A B HEM OTpaXkaeTcsl OTHOLIEHHE (OAO6PI/ITeAbHoe VAU
HeTraTUBHOE) K CYILIECTBYIOIEMY IPaBy ¥ IIPaBOBasi CU-
creMa B IleAoM.B aToM cBeTe mpaBoco3HaHKe peACTaeT
KaK Ba)KHbIM KaHAA BO3ACHCTBUS IIPaBa Yepes MpU3My
MOTHBALIIIO, SMOIINH, CO3HAHHE, HA TIOBEAEHIE AIOAEH,
Ha ¢opMHpOBaHHe OOILIeCTBEHHBIX OTHOLICHHU (7,
376]. CaepoBaTeAbHO, IIPAaBOCO3HAHNUE, KAK JIAEMEHT
IIPAaBOBOI'O BO3ACHCTBHS, XaPaKTEPU3YeTCs KaK:

1) HeMaTepHUaAM30BaHHbINA SAEMEHT IIPaBOBOIO
BO3AEMCTBHS, ACHCTBYIOLIUN Yepe3 BOAIO U CO3HA-
HUE AIOAEH;

2) yHUBepCaAbHbIi 9AeMeHT MPAaBOBOTO BO3AEH-
CTBHs, CYIIECTBYIOIIMHI Ha BCEX 9TallaX IIPaBOBOIO
peryAupoBaHHus;

3) HCTOYHUK MPaBa, OTPAKAIOIMUIT 06HEKTHBHbIE
norpe6HOCTH passuTus obmectBa [ 26, 7].
HMuonn mopxop K

ONPEAEACHHIO  IIPaBO-

cosHanusa y B.C.DbBpeaneBoii, mno MHeHuio
KOTOPON«IIPAaBOCO3HAHHE — 9TO He TOABKO COBO-
KYITHOCTb IIPABOBBIXB3TASIAOB, HACH, IPEACTaBACHHI,
yOexAeHHI, OLIeHOK, HACTPOEHHIT, YyBCTB, IPABOBBIX
YCTaHOBOK, HO HCIenupuiecKassPyHKIUI 0COOBIM
06pa3oM OpraHM30BaHHOMN MaTepHy (deAoBeuecKo-
ro MO3ra) OTPaXkaThb SBAEHUS MPABOBOHAEHCTBU-
TEABHOCTH U IleACHAIIPaBACHHO PeryAMpOBaThCBOE
B3aUMOAENCTBUe ¢ Hell» [4, 25]. DTo onpeaeaeHne
OTAMYAETCS OT APYTHXTEM, YTO ero aBTop obOpaia-
eTCsl K YeAOBEUeCKOMY CO3HAHUIO, KaK KKAIOUY AAS
OTIpeAeACHUS ACHICTBUTEABHBIX IPAHUI] TOTO MUPA,
B KOTOPOM OCBOE@HHe IIPAaBOBOI AeHCTBHUTEABHOCTH
U er0 CMBICAOBAs 3HAYMMOCTD AASL YeAOBEKa IpPeA-
MeTHO ornpepeseHsL [Toa06HOe ommpepeseH e TpaBo-
CO3HaHMIO AaeT U A. B. MeAexuH, KOTOPBIAIIUIIET,
4TO «IIPAaBOCO3HAHUE — 3TO COBOKYIIHOCTDb HAEH,
MIPEACTABACHHUM, IYBCTB, IIEPEXXUBAHMM, BhIpaXkaro-
IIIMX OTHOLIEHNE AIOA€H K IPABOBBIM SIBACHHSIM 00-
IeCTBEHHOI Xu3HK (3aKOHaM, 3aKOHHOCTH, TIPaBo-
MEpPHOMY U HellpaBOMEPHOMY IIOBEAEHHIO, IIPaBaM,
0053aHHOCTAM, npaBocyAmo) > [20, 473]. Aannoe
OIpeAeAeH!e TIPABOCO3HAHMS OADKe K SKU3HH, TaK
KaK OHO OTpaXkaeT HeOOXOAMMOCTb AKTUBHOTO OT-
HOIIeHMsTYeAOBeKa K HOpPMaM IIpaBa X IIPaBOOTHOIIe-
HHI, a 9TO — He YTO MHOE, KaK OTPa’keHre IIPAaBOBbIX
SIBAHHUH ITPAaBOCO3HAHMEM, KOTAQ COBOKYITHOE BAH-
sIHHe 00CTOSITEAbCTB Ha CO3HAHME YeAOBeKa, Tpely-
eTOT HEeTOOIIPEACAEHHOTO IIOBEACHHUS 1 aKTHBHOCTH.
ITO KpaTkoe 0600IeHne TOKA3bIBAT OTHOLIEHHE
JeAOBeKa K IIPAaBOBBIM SIBACHUSM H L]eHHOCTSIM, KO-
TOpOE BOCIIPOU3BOASITCS €T0 IIPAaBOBBIM CO3HAHUEM.

CaepyeT OTMETHUTD, YTO MPABOCO3HAHHE — ITO
MHOTOACIeKTHBIN NPaBOBON (peHOMEH, BKAIOYAIO-
LU B ce6sI ero MOHATHE, CYOBEKTbI, 00BEKTbI, BUABL
U crioco6bl ero GOPMHUPOBAHUS U T.A. B ropupude-
CKOM AWTepaType OTMevYaeTCs M ero MHOIOIpaH-
HOCTb. Tak, mo caoBaMA.B. I'pomesa, npaBocosHa-
HHE — 3TO «CHOCO6: a) OCO3HAHMUAC TOUKU 3PEHHS
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obuecTBeHHBIX MOTPe6HOCTel, HHTepecoB (KAac-
COBBIX M 061IECTBEHHDBIX) HEOOXOAUMOCTH B TIPaBO-
BOJ perAaMeHTALIMH OIPEAEAEHHbIX 00IeCTBEHHbIX
OTHOILEHWII, YCTAaHOBAEHMs IIPAaBOBOIO PEXHUMA
B obuiecTBe; 6) OTpaXkeHUs O6IIECTBEHHbBIX OTHO-
LIIEHUI], YPeryAUpOBaHHBIX HOPMaMU [IPaBa U HYX-
AQIOIIUXCS B IIPAaBOBOM PEryAHPOBAHUH, a TAKKe
IOPUAMYECKHUX HOPM, IPABOOTHOIIEHUI U APYTHX
IIPaBOBBIX SIBACHHMH, CBSA3AHHBIX C ACMCTBUEM IIpaBa
¥ COCTaBASIFOIIUX IIPABOBYI0 HAACTPOFIKY OOIIIeCTBa;
B) PEryAMpOBAHHS TIOBEACHUS AFOAEH — YIACTHUKOB
006L1eCTBEHHBIX OTHOIIEHHI, BRICTYIAIOLINT, C OA-
HOP CTOPOHBI, HICTOYHHUKOM IIPaBa, & C APYTON-CPeA-
CTBOMITICUXOAOIMYECKOT'O BO3ACHCTBHS HAa CO3HAHKE
rpaxaan>».[10, 11-12] U3 aroro ompeaeseHus
CA€AyeT, 4TO IIPAaBOCO3HAHUE — ITO CIOCO0, U B 3a-
BHCHMOCTH OT BO3AEHCTBUS HAa HETO, IPOUCXOAUT
OCO3HaHHe U OTpakeHHe mpasa. Ero peryasrusnsie
CBOMICTBA INpeAHA3HAuYeHbl YIOPSAOYMBATH ITOBe-
AEHIE AIOAEH B Cdepe OTHOIIEHUI, peryAUPYeMbIX
mpaBoM. boaee Toro, Kak crroco6 oTpaskeHuUs], OHO
IpeAHA3HAYEHO AASI HAKOIIACHHSI HOPM U LIeHHOCTe
IIPaBa, ¥ II0-UHOMY €r0 MOXKHO Ha3BaTb IIPABOBBIM
baraxxoM 4eAoBeka. B CBSI3M ¢ 9THM, AQHHBI aBTOP
IIpeAAaraeT pacCMAaTPUBATD IPABOCO3HAHME B Kade-
CTBe MCTOYHMKA IIPaBa, 2 aKTHBHbIM MEXaHH3MOM
BO3AEMCTBISI Ha HETO —BOCITUTAHHUe IIPABOCO3HAHNS,
IIPaBOBYIO MIPOIIATAHAY U IIPABOBYIO COLIAAU3ALIHIO.

Kpowme Toro, mpaBocosHaHue B AYXOBHOM CMbICAE
BOCIIPHHUMAETCS KaK BaKHelast $opMa OCBOEHHUS
Mupa. JToro Barasaa npupepxusaercsa E. M. I'as-
PHIII, KOTOPBIN CYUTAET, YTO «IIPABOCO3HAHUE €CTh
BakHeIast opMa AyXOBHOTO ocBoeHms mupa. Kak
MHTErPaAbHbINA pEHOMEH, UI'PAIOIIUI POAb BadKHEH-
LIIeT0 HCTOYHKKA [IPABOTBOPYECTBA M 3HAYMMOT'O PaK-
TOpa MPaBOIPUMEHEHMsI, OHO OTBEYAeT 32 BO3MOXK-
HOCTH COH3MEpSITh IIPABOBYIO AEHCTBUTEABHOCTb
C Ha3peBUIMMHU OOLIeCTBEHHBIMH IIOTPEOHOCTSIMU >
[9, 209]. O1a popMyanpoBKa MPUOAMIKEHA K TIPEA-
MEeTHOJ HAITPaBAEHHOCTH COAEPIKAHMs IIPABOCO3HA-
HUsI, KOTOPOe, KaK BaXKHBIF KOMIIOHEHT AYXOBHOTO
OCBOEHHSI MUPa Y€AOBEKOM, UTPAET BAXKHYIO POAb.

YunTbiBas 9TO CBOMCTBO IIPABOCO3HAHMUS, U3BECT-
Hbi1 ydeHbI# M. A. VIAbuH HaspiBaeT HepeMeHHOM
COCTABASIIOIeH IIPABOCO3HAHUS <« CHAY AyXa>, M TaK
$opMyAHpYeT ero MposIBACHHE: <5 €CTh AUYHOCTD
C AYXOBHBIM AOCTOMHCTBOM U IIPaBaMU; sI 3HAIO, YTO
MHEe MO>XXHO, AOASKHO U Yero HeAb3sI; M TAKyIO e CBO-
OOAHYIO H OTBETCTBEHHYIO AUMHOCTb 51 UTY B KASKAOM
ApyroM deaoBeke. YeroBek, MMeIOIUI 3A0pOBOE
IIPaBOCO3HAHUE €CTh CBOOOAHBII CYOBEKT IpaB; OH
FIMEeT BOAIO K AOSIABHOCTH (3aKOHOTIOCAYTIAHMIO),
OH yMeeT OAIOCTH U CBOH, M Uy>XHe [TOAHOMOYHSI,
0065I3aHHOCTH U 3aIIPEeTHOCTH; OH eCTb )KUBAsI OIOpa
IIPaBOIIOPSIAKA, CAMOYTIPABACHHS, ApPMHU U TOCYAAP-
cTBa. YeAOBeK, AULIEHHBII TPABOCO3HAHUS, TOAOOEH
3BepbIO U BeAeT cehs1, Kak BOAK. JeAoBeK, CIIOCOOHBII
K IIOBUHOBEHHIO TOABKO M3 CTpaxa, IIpeBpaIaeTcs
B BOAKQ, KaK TOABKO OTIIapaeT cTpax. JeaoBek 6e3
YyBCTBA OTBETCTBEHHOCTH U YeCTH He CIIOCOOeH HU
K AUYHOMY, HU K 00111 CTBEeHHOMY CaMOYIIPaBAEHHIO,
a moTomy He crocobeH u Kk AeMokpatun> [ 15, 31].
B 10 xe BpeMs1, aBTOPOM OTMeYaeTcsl, YTO «I103TO-
My HOPMaAbHOE IIPaBOCO3HAHHE eCTh, IIPEKAE BCETO,
BOAS K IJeAH IIPaBa, a IOTOMY U BOAS K IIPaBy; a OT-
CIOAQ ITPOKCTEKAET AASI HET'O U HEOOXOAMMOCTD 3HATh
IPaBO U HEOOXOAUMOCTD XXM3HEHHO OCYIeCTBASITD
ero, T.e. 60pOTHCsI 32 MPaBo. TOABKO B 9TOM LI€AOCT-
HOM BUAE NPaBOCO3HAHHE SBASIeTCS HOPMAaAbHBIM
IPaBOCO3HAHNEM U CTAHOBUTCS OAQrOPOAHOM U He-
NPEKAOHHOM CHAOM, IUTAIOIIENCS >XU3HBIO AyXa
U, B CBOIO OUePEeAb, OIIPEACASIIOIeH M BOCITUTHIBAIO-
IIeii ero XXM3Hb Ha 3eMae> | 14, 158].

B 11eA0M, B Hay4HbIX paboTax MpoOAEMBI IIPABOCO-
3HAHMS PACCMATPHUBAIOTCS C Pa3HBIX CTOPOH: 001IIe-
$HrAOCOPCKOI, pEAMTHO3HOM M aHTPOIIOAOTUYECKOH,
KAACCOBOM, OTPAXKaKOIeH OITPEACACHHbIE SKOHOMMYE-
CKYe OTHOIIeHNS ¥ OTHOIIEHHUE AIOACH K ITPaBY U T.A.,
4TO MMeeT BAKHOE TeOPeTHYeCKOe U IMPAKTUIecKoe
3HaueHHne. OAHAKO 3A€Ch BOXXHO IOHSTD, YTO IPaBoO-
CO3HAaHME BBICTYIAeT MePBOHAYAABHBIM (PaKTOPOM
IIPAaBOBOM COITMAAM3AITMY YeAOBEKa, BBITOAHSIOI]ETO
(yHKIMH CBO0OPA3HOro KaHAAQ [IEpPeAIr HHPOpMa-
LMK OT IIPABOBO¥ CUCTEMBI K CYO'BEKTY, 6e3 KOTOpOro

4



Section 6. Theory and History of State and Law

HEBO3MOXXHO CyII[eCTBOBAHHE IIPAaBOBOI CHCTEMBI,
IPaBOTBOPYECTBO U peasnsanus npasa. [ 26, 7] [aas-
HO€, YTO OHO HCIIOAHSIET POAb He TOABKO B PETyAHUPO-
BaHNY [IOBEAEHYIS], HO U B yAOBA€TBOPEHUY BHY TPEH-
HUX 1 BHEIIIHHX IIOTPeOHOCTel YeAOBeKa.

Taxum 06pa3oM, AASL TOTO YTOOBI YEAOBEK MOT
BBICTPAMBATh CBOU OTHOIIEHUS C PEAAbHOM IIPaBo-
BOM AEHCTBUTEABHOCTDIO, EMY CACAYET IIPOUTH BCe
TAITBI U IIPOLeCCh YOPMUPOBAHMS IIPABOCO3HAHMS,
HeIIOCPEACTBEHHO CBSI3aHHBIE C AESITEAPHOCTBIO CO-
IIMAABHBIX HHCTUTYTOB BOCIUTAHUS. Takke B 9TOM
IPOLjecce BAKHBI OPUEHTUPI ANYHOCTH, HEPa3PbIB-

HO CBSI3aHHOM C COIIMAABHO-ITPABOBBIMU YCAOBUSIMHU
U YCTAaHOBKaMH OO0IecTBa, KOTOPbIe COCTABASIOT
COAEpPKaTeAbHYIO OCHOBY IPaBOCO3HAHMS, YTO HU-
KTO He OyAeT OCIIapUBaTh, TAK KK IIPABOCO3HAHUE —
COCTABHOM KOMIIOHEHT OOIIeCTBEHHOIO CO3HAHMSL.
OHO aKKyMyAHpYeT COITMaAbHO-IIPABOBbIE HACAABI
ob1iecTBa, OCHOBHbIE HOPMBI U ITPHHIIUIIBI IIPaBa,
OCHOBBI OBAAAGHMS ITPABOBBIMU 3HAHMSMM, HaBbI-
KaMH1 U HPaKTI/I‘-IeCKI/IMI/I YMeHI/I}IMI/I, HPOAYHI/IPYCT
IIPaBOMEpPHOE IIOBEACHHUE, YyBCTBO IOPHAUYECKOM
OTBETCTBEHHOCTH 33 COOAIOA€HME 3aKOHHOCTHU
U IIPAaBOIIOPSIAKA.
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UCTOPUYECKUN ACNEKT BO3BHMKHOBEHUA
KOPPYINUUU U BOPbBEbI C HEU

AHHOT&III’ISI: B AaHHOfI CTaTb€ aHAAUBHUPYIOTCA ITPHUIHHDI YCTOfI‘{I/IBOCTI/I SBACHUS KOPPYIIIINMH

K ITOTIBITKAM €TI0 MCKOpeHeHMs, OljeHUBaeTCs 9P PEeKTHBHOCTh Pa3AUYHBIX METOAOB HOPBOBI C KOP-

pynuneﬁ M IIPOTHO3HUPYIOTCA YCAOBHS IIPH KOTOPBIX aHTHUKOPPYIIITMOHHOE 3aKOHOAATEABCTBO AACT

IIOAOXKUTEABHBIH 9 PEKT U YCTONIUBYIO AUHAMUKY OOPBOBI C KOPPYIILIHEH.

KaroueBbie caoBa: KOppynnus, MMHAK CTPaHbl, aHTUKOPPYIIIIMOHHOE 3aKOHOAATEABCTBO, B341-

TOYHHNYECTBO, HpO(l)I/IAaKTI/IKa KOppyILHH.

Koppyrmus usppeBae BXOAUT B YHCAO HarboAee
OCTPBIX IPOOAEM AI0OOTO rOCYAQPCTBA — BBICOKHI
YPOBEHb KOPPYIILIMH YXyAIIaeT UIMHAXK CTPaHbI, €€
MHBECTUIINOHHYIO IPUBAEKATEABHOCTD, CIIOCOOCTBY-
eT ee 9KOHOMHYECKOHN M MOAUTHIECKOIN HU3O0ASITHH.

X03sCTBYIOMUE CYOBEKTHI BBIHYXKACHBI YU THIBATD
B AOTOBOPHO¥ paboTe KOPPYIIL[OHHbIE PUCKH, B TOM
4HCAE U IIPU 3aKAIOYEHHMH IIPEABAPUTEABHBIX AOTOBO-
POB, IIPEAMETOM KOTOPBIX SIBASIFOTCSI 00SI3aT€AbCTBA
CTOPOH IO 3aKAIOYEHHIO AOTOBOPA B OyAymjeM.
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SIBAeHHE KOPPYIIIHH (B3sITOUHMYECTBO, MIOAKYTI
u Ap.) M3BECTHO YeAOBEYECTBY C ApeBHUX BpeMeH. 06
3TOM TOBOPSIT, B YACTHOCTH, AOLICAIINE AO HAIIero
BpeMeHH ITUCbMeHHbIe AOKYMEHTHI U3 apXHBOB A peB-
Hero BaBuaoHa, 3HaMeHHTbIe 3aKOHBI XaMMYypary,
3aKOHbI ABEHAALIATH TAOANL], AHTHYHbIE TPYABI APE€B-
Herpeyecknx ¢puaocopos IIaarona u Apucroreas.

Apyrumu cAOBaMH, UCTOPUS KOPPYIILIUHU He YCTY-
IIaeT T10 APEeBHOCTH M3BECTHOM HaM HCTOPUH YEAO-
BeYeCKOI LIMBUAM3ALINY, TAe ObI OHA HU TBOPHAACH:
B Erunre, Pume nau Hypee. Eme Apucrorean yTeepx-
Aaa, uTo: «CaMoe rAaBHOE P BCSIKOM FOCYAQPCTBeH-
HOM CTpO€ — 3TO ITOCPEACTBOM 3aKOHOB 1 OCTAABHOTO
PacCIIopsiAKa YCTPOUTD AEAO TaK, YTOOBI AOAKHOCTHBIM
AMI]AM HEBO3MOKHO OBIAO HAXKMBAThCS> [ 1].

ApPHUCTOTEeAD TaK)Ke Ha3bIBAA KOPPYIIIIHIO BaX-
HedmuM $aKTOPOM, CIIOCOOHBIM IIPUBECTU TOCY-
AQPCTBO «€CAU He K THOEAH, TO K BBIPOXKAECHHIO>.
ITonsatue xoppynuuu B ApesHer I'penuu mmeao
B 0OOAbIIell CTemeHH MOPAAbHO-HPABCTBEHHYIO
oKkpacky, B ApeBHeM Pume mmero ropupmdeckoe
3HavyeHue. B To xe Bpems, B AAnonun u Kurae rocy-
AQpPCTBO PacCMaTpPUBAAOCDH KaK «OOABIIAsI CEMbsI>,
TA€ MOAAPKH «CTapUIIM>» — 3TO HOPMa MOBEACHHS
U CBOeOOpasHas TPAAULIVL

B cpeanesexoson EBpomne xoppymnius cuuTa-
AACh AbSIBOABCKUM COOAQ3HOM U B TO XKe BpeMs IIPo-
IIBETAAQ TOPTOBASI HHAYABTEHIMSMY, IIepKOBHBIMU
CaHAMHM — YTO B HACTOsIee BpeMsl CUUTACTCS KOP-
pymiuen. Bopb6a C KOppYILMENn OTOXAECTBASIAACDH
¢ 60pb00I1 € HCKyIIeHHeM, YTO OBIA0 06YCAOBAEHO
PEeAMTHO3HBIMH IPEACTAaBACHUSIMH TOTO BpeMeHU.

B nepnop Hosoro Bpemeny, c nosiBaenrieM B EB-
poIle IIeHTPAaAU30BAHHBIX TOCYAAPCTB, ITOSIBUAACH
TOPTOBASI TOCYAQP CTBEHHBIMH AOASKHOCTSIMH, «IIap-
AAMEHTCKas>» KOPPYIIHs, KOTOpasi B AAAbHeNIeM
IIPOAOAXKAET CBOe pa3BuTHe. B aTo Bpems 3apoxkaa-
eTCsl IIPeACTaBAEHHE O KOPPYILNY, OAN3KOe K CO-
BpeMeHHOMY ITOHMMAHHIO 3TOTO siBAeHUA. Makmua-
BEAAH OTHOCHA SIBACHHS KOPPYIILIUIO K IpOIiecca,
KOTOpbIe «IIOCTEIIEHHO YHUYTOXKAAU AOOpOAETEAD
rpaxpal. B Trpypax Pycco, MonTeckbe koppymnius

ObIAa TOKA3aHA KaK COLHAABHAS 00AE3HB, MEIIAIOIIAsT
HOPMaABHOMY QYHKIIMOHUPOBAHHUIO U Pa3BUTHIO T'O-
CyAapcCTBa U ob1iecTBa.

B XX Beke Koppymnnms paccMaTpUBaAach Kak
«TIOBeAEHHE, OTKAOHSIOIeecs OT IIPe0OAAAAOIIHX
B IIOAMTHYECKON cdepe HOPM U OOYCAOBAEHHOE
MOTHBALIHe IIOAYIeHHsI AYHOM BBITOABI 32 001IIe-
CTBEHHBIN cueT>. B pAaAbHellIIeM MHOTHE UCCAEAO-
BaTeAU IIOHIMAAH IIOA KOPPYIILHEH AéBHAaHTHOE I10-
BeAeHIe IIOAUTHYECKUX JAUT, BAUSIOLIee HeTaTHUBHO
Ha 00IeCTBO B LIEAOM.

Konsennmeit Cosera EBpombl monsiTue Kop-
PYIILIUH CBEACHO K IIOAKYITY, IIPH 3TOM KOPPYIIIHeit
CYMTAETCSI MOAKYI T'OCYAQPCTBEHHBIX CAY>KAIIIHX,
YaCTHDBIX YHpaBAHIOH.[I/IX, I/IHOCTpaHHbIX AOAKHOCT-
HBIX AMI] U CAY>KaIlINX MEXAYHApOAHBIX OpraHH3a-
rui. B xonBernnu OOH koppymnius He cBOAUTCS
K TIOAKYIIY, ¥ BKAIOYAeT B CeOsl IHPOKUIL ITepedeHb
KOPBICTHBIX CAY>KeOHBIX 3A0YIIOTPeOAEHHUIL.

Koppymuus — connaabHasi 60Ae3Hb 001eCTBa,
KOTOpasi 00yCAOBA€HA HAAMYHMEM IIPOTHUBOPEUUIt
MEXAY HHAMBHAYAABHBIMH LI€ASIMH YA€HOB 001jecTBa
U 11eAsiMH 0611ecTBa. MOXXHO OTMETHTB, YTO BCE HC-
CAeAOBATEAH BUAST CYTb KOPPYIIIHU KaK COIIUAABHO-
IO SIBACHUS B PA3AOXKEHHHU FOCYAAPCTBEHHOM BAACTH.

[Inpoxoe pacrpocTpaHeHHe OAYYHAA KOPPYTI-
IIUsI B POCCHICKOM TOCYAAPCTBE — IPOIBETAHUIO
M3AOUMCTBA CIIOCOOCTBOBAaAa CHCTEMa «KOpMAe-
uus». [lonsarue B3saTku («MOCyAa») YIOMHHA-
aoch eme B Ilckosckoit Cyanoit rpamote (1397).
IlepBbie orpannyeHuss KOPPYIIIMOHHBIX ACHCTBUMN
BBeA MBan 111, 3arem Ban I'po3Hblii BBeA cMepTHYIO
Ka3Hb 32 Ype3MepHOCTH Bo B3aTKax (1550), oTme-
HUA CUCTeMY «<KOpMAeHUii». Hakazanue 3a B3sITKu
IIPEACTaBASIAO COOO0F BpeMeHHOe UAM beccpouHoe
TIOpPEMHO€ 3aKAIOUeHUe.

Bopnba ¢ xoppymniueit Beaacs [lerpom I, xoraa
OH BBeA BoMHCKHMIT ycTaB, TAe OIIpeAeAsAach OTBET-
CTBEHHOCTb 3a IIOAyYeHHe B3STKH, HapyLIeHHe CAy-
’KeOHOTO AOATA U NIPECTYIAEHMNs, COBEpIIeHHbIe 32
B3STKY — OT BEYHO! CCBIAKH C BBIPbIBAHUEM HO3APeH
U KOHQHCKAIIUM UMYIECTBA AO CMEPTHOM Ka3HH.
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Anexcanpp 111 (1884) ycranoBua mpasuaa, 3ampe-
IAOIfHe COBMeIeHHe TOCYAAPCTBEHHOM CAYXXOBI
U IIPEATTPUHUMATEAbCKOM AESTEABHOCTH.

B Coserckoit Poccuu, mocae pesoatoruu (1917),
B3 TOYHMYECTBO U ITOKYIIeHHEe Ha Hero KapaAoCh AU-
IIeHeM CBOOOABI M IIPUHYAUTEABHBIMU PabOTaMH Ha
cpok ot S aet. B CCCP He npusHaBaAOCh HaAWYHE
KOPPYIILIMY, U He OBIAO CIIEIIMAABHOTO aHTHKOPPYII-
LIMOHHOTO 3aKOHOAATeAbCTBA. OAHAKO 3TO HE MOXKET
CBHAETEABCTBOBATb 00 OTCYTCTBUH B 9TOT IIEPHOA KOP-
PYTIIHOHHBIX IposiBAeHHI. FccaepoBaTeAr KOHCTATH-
PYIOT 60ABIIOE Pa3HOOOpasye pOpPM U BHAOB IIPOSIBAE-
HUS1 KOPPYTILMH B IOCTCOBETCKOM obmecTse [2].

IToaBOAS HTOT BBIIIECKA3aHHOMY MOXKHO KOHCTA-
THUPOBATb, YTO, H3HAYAABHO KOPPYIIIIHUS BOCIPHHU-
MaAach 00I[eCTBOM KaK 3A0YIOTPeOACHHS C TOUYKU
3peHHsI MOPAAbHBIX M 9THYECKHX HOPM, a I10 Mepe
CTAaHOBAEHUS IIPABOBOTO O0OIIeCTBa ee HAYAAU Olje-
HHUBATh C TOUKHU 3peHHs npaBa. CoIfMaAbHBIN aCIIeKT
KOPPYIIIMU IIOAPa3yMeBaeT IOA 3THUM IOHSTHEM
pa3AoKeHHe BAACTH HAa OCHOBE KOPBICTHBIX MOTH-
BOB. I IpaBUTeABCTBO OOABIIMHCTBA CTPAH BHEAPSIIOT
AHTUKOPPYIIMOHHbIE MepBI, K HUIM OTHOCATCS pas-
AMYHbIe HOPMAaTHBHO-IIPABOBbIE aKTHI M HAA30D 3a
UX BBIIIOAHEHHEM, a TAKKe IIPOTIAaraHAd AHTHKOPPYTI-
IIMOHHOTO IoBeAeHus. TakuM 06pa3oM rocyaapcTBo
MOTHUBHUPYET IPAKAAH COOAIOAATH AHTHKOPPYIILIHOH-
HO€ 3aKOHOAQTEAbCTBO.

OaHako,
AHTUKOPPYIIIMOHHbIe Mepbl, Poccus, mo uroram

HECMOTpsI Ha IPEAIIPHHHMaEMbIE

2016 oA, 3aHs1Aa 131 MeCTO B peHiTHHTE ITO HHAEKCY
KOPPYIIINHU, KOTOPbIN eKETOAHO COCTABASIET MEXAY-
HapoaHas opranusanus Transparencylnternational.
Ha opnom yposHe ¢ Poccueit B 9TOM cnimcke Haxo-
astca Mpan, Kasaxcran, Henmaa u Ykpauna.

B 2016 ropy B Poccuu 6b1AO BBISIBAEHO CBbILIE
325 ThICAY KOPPYNLIMOHHBIX IPABOHAPYIIEHMH, I10Y-
TH KQKAO€ 4eTBEPTOe M3 BBIIBACHHBIX HAPYIICHHH
CBSI3aHO C IIPEAOCTAaBACHHEM T'OCYAAPCTBEHHBIMU
nu MYHI/ILII/IHaAbeIMI/I CAy>KaI]_[I/IMI/I HEIIOAHBbIX HAU
HEAOCTOBEPHBIX CBeAeHHH 0 paoxopax. Xors B O3
«O DIpOTHBOAEHCTBHH KOPPYMIUH> TOBOPUTCS

0 KBaAUQUKALMOHHBIX TPeOOBAHMUSX, B COBpPEeMEH-
HoM Poccuu 9acTO MPUXOAUTCS CTAAKHMBATBCS C TEM,
4TO AOAKHOCTD MyHUITUITAABHOTO TOCYAQP CTBEHHOTO
CAYKAIL[ero 3aHUMaeT YeAOBeK Oe3 AUTIAOMA O BBICIIEM
06pa30oBaHUU HAH C «KYIIACHHBIM> AUTIAOMOM.

OTo yKa3bIBaeT Ha CAA6YI0 3¢ PpeKTUBHOCTD AHTHU-
KOPPYIIIMOHHBIX Mep, IPUMEeHSBIINXCS AO TIOCACA-
Hero BpeMeHH. Hy>xHO HATOMHUTS, 4TO eme B 1999 1.
Poccueit 6p1aa mopmucana Konsenrusa Cosera Espo-
nbl, B 2006 1. patudurmposana Kousenmms OOH
IIPOTHUB KOPPYNIUHU. 32 MOCACAYIONIHE HECKOABKO
AeT IIPOU3O0IIAO OCHOBaTeAbHOE pedOopMHUpOBaHUE
3aKOHOAAQTeAbHON 6a3pl, cGOpMUPOBaHA TBEPAAS
HOPMaTHBHAsl OCHOBA AASI OCYIIIeCTBACHHS Mep IO
6opbbe KOppyIILKelt, KOTOpast BEAETCSI IO BCeM Ha-
IIPAaBACHUSM.

B 2008 roay 6b1a moamucan ykas IIpesuaenta
Poccniickont Qepepannn «O Mepax 1Mo mpoTUBO-
AeficTBHIO Koppynuuu> ot 19.05.2008 r. B coor-
BeTCcTBUU C HUM B Poccuu 6p1a cozpan Coser npu
IIpesupente Poccuiickoit Pepepanyu 1o npoTHUBO-
AeHICTBHIO Koppymuuu, yTBepkaeH Hanmonaan-
HBII IIAQH NPOTHUBOAENCTBUA KOoppymnuuu. B Hem
TOBOPHAOCh O M@XBEAOMCTBEHHOMN KOOPAMHAITMH
AHTUKOPPYIIIMOHHBIX AeHICTBUH, a TaKXKe 0 Mpodu-
AAKTHKe KOPPYIIIUH, B YaCTHOCTH, Yepe3 pa3BUTHE
001I1eCTBEHHOTO U IIAPAAMEHTCKOIO KOHTPOASI HaA
COOAIOA€HHEM AaHTHKOPPYIILIIOHHOTO 3aKOHOAATEAD-
crBa. [1aaH, paccuuTaHHbIN HAa ABA TOAQ, OOHOBASIACS
B2010,2012,2014 1 2016 ropax.

B pexabpe 2008 ropa MpUHSAT aKeT AaHTUKOPPYII-
ITOHHBIX 3aKOHOB, B TOM uncAe DepeparbHbIHN 3aKOH
«O nporuBopericTBUU KOppynum>. COraacHo cra-
The 1 3akoHa N2 273-D3, Koppymiys — 3T0 «3A0yIO-
TpebAeHUe CAYXKeOHBIM IIOAOXKEHHEM, AQYa B3SITKH,
IIOAyYeHUe B3STKH, 3A0YIOTpebAeHre TOAHOMOYH-
SIMH, KOMMepYeCKHI IIOAKYII ANOO HHOe He3aKOHHOe
HCIIOAB30BaHHe GU3NIECKUM AHIIOM CBOETO AOAXK-
HOCTHOT'O TIOAOXKEHHS BOIIPeKU 3a-KOHHBIM HHTe-
pecam ob1recTBa U TOCYAAPCTBA B LIEASIX [TOAYIEHHUS
BBITOABI B BUAE ACHET, IIeHHOCTe, NHOTO UMYIIleCcTBa
AN YCAYI‘ I/IMYIJ.IeCTBeHHOI‘ o XapaKTepa, HNHDBIX I/IMY-
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I[eCTBEHHBIX ITPaB AASL Ce0s1 HAU AASL TPETHHX AUI]
AM00 HEe3aKOHHOE ITPEAOCTABACHHE TaKOU BBITOABI
YKa3aHHOMY AMITY APYTUMH QU3HIeCKUMH AUITAMU >

ITo HOBOMY 3aKOHOAAQTEABCTBY OBIAO yrKecTOde-
HO peryAMpOBaHHEe KOMMEPYECKON AeSITeAbHOCTH
OBIBIINX YMHOBHUKOB, & ACHCTBYIOIIUX 00sI3aAH CO-
06math 0 GpaKTax CKAOHEHHS UX K KOPPYILHOHHBIM
AeMICTBUSAM. YTOAOBHASI OTBETCTBEHHOCTDb YCTaHAB-
auBaercst YK P®, ato ct. 201 «3a0oymnorpebaenre
noAHOMoOYHSIMH>»; CT. 204 «KommMepueckuit moa-
KyIl>»; cT. 285 «3A0ynoTpebaeHne AOAKHOCTHBIMU
NOAHOMOYMAMH >; CT. 290 «Iloaydyenue B3ATKH>;
cT. 291 «Aava B3sitku>». KoAIT Poccun pomoaHeH
cT. 19.28 «HesakoHHOe BO3Harpa>kAeHue OT IMEeHU
IOPHAMYIECKOTO AHIIA>.

Ha ceropHAmHwMi1 AeHb B 3aKOHE CyIIeCTByeT
MHO>XeCTBO COCTaBOB IIPAaBOHAPYIIEHUH, HETIOCPEeA-
CTBEHHO CBSI3aHHBIX C IIPOSIBACHUSAMHU KOPPYIIIIUH.
Ha ocHoBe TspKecTH OTBETCTBEHHOCTU KOPPYTILIU-
OHHbIE ITPABOHAPYIIEHHUS B CETOAHSIIHEM 3aKOHO-
AaTeabcTBe PP MOXHO YCAOBHO paspeAuTdh Ha 4
TPYIIIbI: YTOAOBHO-HaKa3yeMble, AaAMUHUCTPATUB-

HO-HaKa3yeMble, IPAKAAHCKO-TIPABOBbIE U AMCLIU-
[IAUHApHBIE.

OTO BO MHOTOM IIEPEKAUKAETCS C TEM, UTO AAS
YAYULIEHUS aHTUKOPPYIILIMOHHOTO KAUMATA MEXKAY-
HApPOAHbIe OPTaHU3ALUM PEKOMEHAYIOT MPHHSTDH
3aKOHBI O AOOOUCTCKOM AEATEABHOCTH, O 3allUTe
3asiBUTeAel O KOpPYILUY, 06 00s3aTeABHOM pea-
TUPOBAaHUHU IIPABOOXPAHUTEABHBIX OPIaHOB HA pe-
3YABTATHI 0011} CTBEHHBIX ¥ )KYPHAAUCTCKUX PACCAE-
AOBAaHUI, IPUHUMATD y4aCTHE B MEXAYHAPOAHOM
COTPYAHUYECTBE 110 BO3BPAILEHHIO aKTUBOB U yCTa-
HOBAEHHIO OeHepUIIMAPHBIX COOCTBEHHUKOB, IIPH-
HSITh MEPBI I10 00eCIIeYeHUI0 He3aBHUCHMOCTH XO3SIi-
CTBEHHOM AESITEABHOCTH CYAOB OT OPIaHOB BAACTH,
HCKAIOYUTH BAUSIHIIE OPTAaHOB BAACTU Ha M30UpaTeAb-
HBIH IpOoILecC.

IIpeanoaaraercs, 4ro 3¢ peKTUBHOE NMPHUMEHe-
HIe ACHICTBYIOLIEr0 AHTUKOPPYILIMOHHOIO 3aKOHO-
AATEAbCTBA B TECHOM B3aMMOAEMCTBHUU C aKTUBHOM
[PONAraHAON AHTHUKOPPYILIOHHOTO ITOBEACHMUS
AOAKHO CIIOCOOCTBOBATD OAOKUTEABHOM AUHAMUKE
HCKOpeHeHus siBAeHUsI Koppymuuu B Poccuu.
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