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MHdpopmaumnoHHoe ooLecTBo U nHpopmMmauuoHHaa 6e30nacHOCTb

AnHoTanms: ABTOp aKIleHTUPYeT BHUMAHIE YUTaTeAeH Ha He0OXOAUMOCTH GpOPMUPOBAHIUS UH-

popMaIoHHOTO 06IecTBa U CTPAaTerul MHPOPMALMOHHOM Oe3onacHocTH B Poccu n 060CHOBBI-

BaeT BAXKXHOCTD 9TOI'O 9TaIla B pa3BUTHHN COBPEMEHHOTI'O rOCYAApCTBa.

KaroueBble cA0Ba: nHPOpMALMOHHOE 00111eCTBO, HHPOPMALIMOHHOE Opy>KHe, HHGOpMALHOHHAS

6e30IaCHOCTD, CTpaTerus HHPOPMALIMOHHOM 0e30IaCHOCTH

OBoAfoLHs 0011} CTBeHHBIX OTHOIIEHHUI B Pa3BH-
TBIX CTPaHAX, IPHUBEAIIAs 3TH CTPAHbI K CO3AAHMIO
PasBUTOM 9KOHOMUKH U BBICOKOTIO YPOBHS IIOTpe-
OAeHMsI, IPUBEAA U K 3HAUUTEABHOMY POCTY IIOTO-
Ka pasHOOOpa3HOM HHPOPMALIUH, YTO HEU3OEXKHO
HOTPe6O0BAAO CO3AAHME U IIOCTOSIHHOTO Pa3sBUTHS
Pa3AMYHBIX HHPOPMAIJMOHHBIX TEXHOAOTHH. A 3TO,
B CBOIO OYepeAb, IPUBEAO K CO3AAHUIO HOBEMIEH
popmaru — HHGOPMALIMOHHOrO 0bIeCTBa.

TaxuMm 06pasoM, MOXXHO TOBOPUTb O TOM, UTO
UHPOPMAIIMOHHOE 00IecTBO 3TO Ppasa COBpeMeH-
HOHM LMBHAM3aLMU. E€ IMOSBACHHUIO Mbl OOS3aHBI
MHPOPMAITMOHHON PEBOAIOIIMH, HHCTPYMEHTOM

KOTOPO¥ CTaAa BCeoOIast KOMITbIOTEPHU3ALIMS [IPaK-
THYECKH BCEro HaCeAeHUsI Pa3BUTHIX CTPaH, U BO3-
MO>XHOCTH HCIIOAB30BAHMSI KOMIIbIOTEPHOM TeXHUKI
Ha IIPOU3BOACTBE U B OBITY, YTO AQET IMPAKTUIECKU
KOKAOMY Y€AOBEKY BO3ZMOXHOCTD ITIOAYIeHHUSI AF0OOIT
HeobOxoanmort nupopmanuu. Ha aroit mouse mpo-
H3OLIAU Cepbe3Hble M3MEHEHHUS B CUCTeMe 00ire-
CTBEHHBIX OTHOLIEHHIT, 00eCIIeYrBIINe PEAABHYIO
BO3MOXKHOCTDb CAMOPEAAU3ALINI AUYHOCTH.

Camo nHOpMaALMOHHOE OOLIECTBO HE MOXET
HOSIBUTHCS U3 HeObITHS. OHO 3apOXKAAETCS B HEAPAX
06BIYHOTO 061IECTBA, HO B XOAE HAYYHO-TEXHIIECKOH
PEBOAIOLIMH [IPOUCXOAUT (pOHTAHUPYIOLINF BEIOPOC
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Section 1. Information law

HUHPOPMALINH, KOTOPOI YAE€HDI OOIeCTBA XOTEAH OB
obmenuBarbcs. Tak Kak B Xoae 06MeHa KOAMYECTBO
MHPOPMAIlMM MHOTOKPATHO BBIPACTAeT, 3TO IpH-
BOAUT K OBICTPOMY BUTKY PasBUTHSI LIUBUAM3ALINH,
PAaAUKAABHO BO3AEHCTBYET Ha 9KOHOMUKY U MHOI'O-
KPaTHO YCHAMBAaeT HHTEHCUBHOCTb TOBAPHO-TPAHC-
IIOPTHBIX IIOTOKOB. A 3TO, B CBOIO OYepPeAb, IBASETCS
aKTHBHBIM (PaKTOPOM IpeBpameHHs MHPpOpMaLUU
B KpaiiHe HEOOXOAMMBIL, a TAABHOE — AETKOAOCTYII-
HBIH, PECypPC AASl IIMPOKUX MACC, YTO AA€T BO3MOXK-
HOCTb AASI IIAPOKOMACIITAOHOTO HHPOPMAIIOHHOTO
BO3AEMCTBUS HA OOABIIINE IPYIIIIbI HACEACHHSL.

Ompir CIIA, Beauxobpuranuu, Opaniun
U APYIHMX 9KOHOMHYECKH Pa3BUTBIX CTPaH IIPO-
A€MOHCTPHPOBAA, YTO BCE CTPaHbl Pa3BUBAIOTCA
O4YeHb HepaBHOMEPHO, OTIMPAsICh IPEUMYIIeCTBEHHO
Ha COOCTBeHHbIe BOBMOXKHOCTH, CGOPMUPOBAHHBIE
B KQXXAOM CTpaHe IOA BAUSHHMEM €€ KYyABTYPHOIO
Pa3BUTHA, 9KOHOMUYIECKOIO ITOTEHIIMAAA, CAOXKHUB-
MIMMUCA TOAUTHIECKMMH 1 9KOHOMHUYECKUMU YCAO-
BUSIMHU U BO3MOXXHOCTsIMU. B coBpeMeHHbII eprop
PasBUTHA MUPOBOM 9KOHOMHKH 3TU CTPaHbI BCTYTIU-
A C pPa3BUTOM M AOCTaTOYHO 3P PeKTUBHO PYyHKIHO-
HHpYIOIell 9KOHOMUKOM. ITO AQET UM BO3MOKHOCTD
obecrieynBaTh BBICOKUI POCT MHPOPMAIIMOHHBIX
HOTpe6HOCTeI71, IIOP OXKAQFOIUI COBIT uHPOpMaIH-
OHHBIX IIPOAYKTOB U YCAYT II0 MX CO3AAHHMIO, 32 CYET
HAAMYUS ITAATEXECIIOCOOHOIO CpeAHero KAacca,
SIBASIIOILIETOCSI OCHOBHBIM MOTpebuTeseM HHPOP-
MAIJMOHHBIX YCAYT. TeM He MeHee, U B 9THX CTPaHax
Ha3peBaIOT IIPOOAEMBI CBSI3aHHbBIE C HEAOCTATKOM
$uHAHCHPOBAHMA CPEAHETO KAACCA, YTO IPUBOAUT
K YMEHBILIEHHIO IOTpebAeHIsI NHPOPMALMOHHBIX
YCAYT, U, KaK CAGACTBHE, IIOPOKAAET 3aCTOM.

B TO >xe BpeMsi 0IOAXKETBI 3THX CTpaH IIO-
IpeXHeMy PaCIIOAATAlOT CePbe3HbIMU CBOOOAHBIMU
CpeACTBaMHM, KOTOpble OHH MOI'YT HAaIIPaBUTb AAS
HMHBECTHPOBaHMS OOAee aKTUBHOIO Pa3BUTHS HH-
$pacTpyKTyphl U3rOTOBACHH MHYOPMAITMOHHbIX
IIPOAYKTOB M YCAYT IIO UX BHeApeHuIo. B aTtux crpa-
HaX Ha CETOAHSIIHUM A€Hb CAOXKHAOCH AOCTATOYHO
XOpOILIO pa3BUTasi HHPPACTPYKTypa IPOU3BOACTBA
MHPOPMALIMOHHBIX IIPOAYKTOB M YCAYT, OTAQXKEH-
Hasl CHCTeMa KOMITBIOTepPHOTO 06pa3oBaHus u 06-
mupHas chepa ux npumeHenus. Mimes cepbesnsrit
OIIBIT MOCTPOEHHSI UHPOPMALIMOHHOIO O01IIeCTBa,
BCe Pa3BUTbIe CTPAaHbI HA TOCYAAPCTBEHHOM YPOBHE

IPUHSAY CTPATeTuy U IPOTPaMMBbI TOCTPOEHNS HH-
PopManmoHHOroO 0b1ecTBa U 06eCIeYnAN ITOMY
IIPOIIeCcCy BBICOKYIO CTereHb pUHAHCHPOBaHMAL.
TakuM 06pa3oM, CTpaHsbl, BCTYIHBIINE HA ITyTh
CO3AaHMsI HHPOPMALIOHHOTO 001IIeCTBa, AOAXKHBDI
PeaAbHO OCO3HABaTh Ha KaKKe pPecypCchl OHU MOTYT
PACCYUTHIBATh IPU GOPMHUPOBAHUY U PA3BUTHH HH-
$OpMaIIMOHHO-9KOHOMHYECKOTO  ITPOCTPAHCTBA,
CO3AQHHS PbIHKA HOBBIX HHPOPMAITUOHHBIX TEXHO-
AOTHIT U GOPMHPOBAHMS OAHKOB AAHHBIX 00IIeA0-
CTYIHBIX MHPOPMAIIMOHHBIX peCcypcoB. AAsl 3TOro
He00OX0AUMO peaAbHOe MOHIMAaHKe CBOUX PUHAHCO-
BBIX 1 HAYYHbBIX BO3MOXKHOCTEH, TaK KaK YeM OOAbIe
OYAyT BAO>KEHUS], TeM BBIIIe OKAXKETCSI U Pe3yABTaT,
u Hao6opoTt. Hampumep, 1o cBepeHUSIM U3 OTKpBI-
TBIX UICTOYHHUKOB, B HACTOsIIee BpeMs TOABKO pacxo-
Abl 6r0axera CIIIA Ha nHPOpPMAIIMOHHYIO He301mmac-
HOCTb AOMAYT B 2017 ropay a0 $19 MADA., B IIeAOM
Ha MHPOpPMALMOHHbIE TEXHOAOTHUH PACXOAYeTCs
okxoao $80 Mapa. Comocrasumer ¢ CIITA u o6bembr
KaITUTAaAOBAOKEHUH U B APYTHX Pa3BUThIX CTPAHaX.
B T0 e Bpems, aTOT Iy Th IIOKa ell€ He COBCEM
peaAeH AASL COBPEMEHHOI'O POCCHICKOIO TOCYAdp-
CTBa 1 001I1eCTBA, TaK KaK OH TpeOyeT 3HAUMTEABHBIX
KaIUTaAOBAOXKEHUH B AOCTATOYHO KOPOTKHUM HHTEP-
BaA BpeMeHU: He MeHee 7—-8% BBIT u Bpems, B Teue-
Hue He MeHee 10—15 AeT, He0OXOAMBIE AASI BBIXOAQ
Ha CPEAHEEBPOIIENCKUI YPOBEHb I/IH(I)OpMaTI/ISaI_II/II/I
U e€ 3aIUThL. A TaKHUX BO3MOXKHOCTeH, U pUHAHCO-
BBIX, U TEXHOAOTHMYeCKHX y Poccuu rmoka Her.
HaxaaapiBaeT cBoil OTHEeYaToK M (PaKTHYECKU
9KOHOMMYECKast DAOKaAQ, KOTOpasi CKphIBAeTCs 3a 3a-
BeCON KPAaCHBBIX CAOB O «HAapYyIIeHHSIX AeMOKpa-
THUM> HAU «BbICOKOM arpeCcCUBHOCTH >, HO Ha CAMOM
AeAe sIBHAsI KOHKYpeHTHast 60pbba ¢ Hap OXKAQIoIIIeti-
Cs1 9KOHOMUKOM KPYTIHOM SIA€PHOM AeprkaBbl. B Toxe
BpeMs, 3aIIpOoC Ha MOCTpOeHHe HHPOPMAITHIOHHOTO
obmecTBa B Poccuu orpoMeH U HeCOM3MepPHUM C ee
BO3MOXKHOCTSIMH Ha AQHHOM 9Talle pa3BUTHAL
MHTeAAeKTyaABHO HaceAeHHe HAMHOTO 0OOrHa-
AO 9KOHOMHUYECKHe BO3MOKHOCTH cTpaHbl. Ho aToT
HEAOCTATOK HeOOXOAUMO ITPeBPATUTh B AOCTOUHCTBO.
CaepoBareabHO, Poccun He0GXOAMMO UCKATb aAbTE-
HATHBHBIH ITyTh, OPHEHTHPOBAHHBIM, IIPEXAE BCETO,
HA COLIMAABHO-TIOAUTHYECKHE 1 KyABTYpPHbIe 0CObeH-
HOCTH MHOTOHAIIMOHAABHOTO POCCHICKOTO obime-
CTBa U TPeOYIOMUl MUHUMYMa KaIIUTAaAOBAOXKEHUH
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co cTopoHsl rocypapcrsa. OT rocyaapcrba Heobxo-
AUMO IOTPebOBaTbh COCPEAOTOYUTD MAKCHMAABHBIE
YCHUAMS Ha 3apade AOOUTHCS XOTs ObI MUHMMAABHbIX
TEMIIOB 9KOHOMUYECKOTO POCTa U yOpaTh BCe Imperpa-
ABI AASL OBICTPOTO Pa3BHUTHSI KOMMEPYECKHX CTPYKTYP.

Aast Poccun ¢ ee TpapUIIMOHHO BBICOKHUM 00-
pa3oBaTeAbHBIM YPOBHEM U ITOKA He pacTpayeHHbIM
MHTEAAEKTYaAbHBIM IIOTEHIIMAAOM IIPUCYTCTBYET pe-
AADBHBIH IIAHC, OITHPAsICh HA He ITpepBaHHbIN HHPOP-
MAIIMOHHBI IIOTOK, CA€AATDb «PbIBOK> U AOOUTHCS
BO3POXKACHHUSI YTPadeHHbBIX IO3UIIMI B PeaAbHOM
CeKTOpe 9KOHOMUKH, HCIIOAB3YSl yCIIeXH 00Pa30BaHuUs
Y HayKU B Ka4eCTBe KOHKYPeHTHOTO ITPeUMyIecTBa.
B ycaoBHAX «B3pBIBHOI> 9BOAIOIIUH 3TO AJeT BO3-
MOXXHOCTb, TI0 HEOOXOAMMBIM AASI CTPAHBI TO3ULIUSIM
He TOABKO AOTHATb, HO X AOKAABHO IIeperHarh, He AO-
TOHSISI, Pa3BHUThIE CTPAHBI B IOAHOM OObeMe.

OaHako Ha 3TOM GOHEe MHOTOKPATHO BO3pacTa-
I0T yrpo3bl HUHPOPMALMOHHOM be3omacHocTu Poc-
cuu. [Tosunmonnas, BasoTexkymas HHPOPMALIUOH-
Has BOMHA B TOM ccl)epe U3 CBOEH TPAAMLIMOHHOM
¢$OpMbI TAABHO HAYMHAET IIEPEeXOAUTD B OTKPBITYIO
MHPOPMAITOHHYIO BOMHY U yIpO3e HallHOHAABHOM
6e30macHOCTH B MHPOPMALIMOHHOM cdepe.

B aTux ycAoBHAX, AASL IPOTUBOAENCTBHS IIPO-
THBHUKY, HeOOXOAMMO TOYHO OIPEAEAUTDHCS C XapaK-
TEpOM YTp03. YCAOBHO, OCHOBHbIE YI'PO3bl HHPOpPMa-
LIMOHHOM 6e30macHoCcTH PoccHr MOXXHO pasAeAHTb
Ha ABa THUIIA: BHEeNIHMe U BHyTpeHHHe. K BHemHum
HCTOYHUKAM YTPO3 OTHOCSTCS: BO-TI€PBBIX, OTKPBITO
IIPOBOAMMAS HE APY>KeCTBEHHAsl TOAUTHKA MHOTHX
9KOHOMHYECKH Pa3BUTBIX TOCYAAPCTB, HallpaBAEH-
Hasl IPsIMO ITPOTUB 9KOHOMHYECKUX HHTepecoB PP
1, COOTBETCTBEHHO, C 3apadel BhiTecHenus Poccuu
C BHEIIHEro M BHYTPEHHEro pPbIHKOB, OCOOEHHO
B cdpepe HHPOPMAILHIHY, A 3TO HEU3OEKHO IIPUBOAUT
K 000CTpeHHIO KOHKYPEHIIUU B cpepe IPOU3BOA-
CTBa MHPOPMALIMOHHBIX PeCypCOB U TeXHOAOTHH.
Bo-BTOpBIX, TaltHasl, a MHOTAQ U SIBHAS TIOAACPIKKA
AeSTeAbHOCTH MEKAYHAPOAHBIX TEPPOPUCTUYECKHX
OpraHM3aIHH, IBASIONUXCS Cepbe3HOM YTPO30H AAS
HOPMAAbHOTO PpyHKIIMOHUPOBAHHUSA HHPOPMAITHOH-
HBIX 1 TeACKOMMYHHUKAIIMOHHBIX CCTEM, 4YTO MOKET
IPUBECTHU K Cepbe3HbIM ITPoOAeMaM AAsL elfé caaboit
BO3POXKAQIOIeNCsl 9KOHOMUKH Poccum.

K BHYTpeHHUM HCTOYHUKAM YI'PO3 HHPOPMAIIH-
onHol 6e3omacHoctu P® oTHOCATCS: BO-IIepBbIX,

HEAOITyCTHMO CAab0€e COCTOsIHHE OTe4eCTBEHHOIO
CeKTOpa PeaAbHBIX OTPACAEH 9KOHOMUKU H OCO-
0eHHO B CEKTOpe IMPOMBIIIAEHHOTO IIPOH3BOACTBA,
9YTO MHOTOKPATHO YMeHbIIaeT HaAW4Me paboumx
MEeCT ¥ YBEAUYHBAET COITMAABHYIO HAIIPSDKEHHOCTD;
BO-BTOPBIX, HeOAArOIpPHUSITHASI KPUMUHOTEHHas 00-
CTaHOBKA, IOAOTpeBaeMasi BO3MOXKHOCTSIMH ITIOAyYe-
HUSI KPUMUHAABHBIMU CTPYKTYPaMU AOCTYIIA K 6a-
3aM AQHHBIX Pa3AMYHBIX TOCYAAPCTBEHHBIX (TUBAA,
HAAOTOBbIE OPTaHbl U AP.) U HETOCYAQPCTBEHHbIX
(xoMMepueckue 6aHKH) CTPYKTYP, UTO TIPUBOAUT
K yTpaTe KOHPHAEHIIMAABHON HHPOPMAIUU 1 CHHU-
JKEHHUIO CTeIIeHU AOBEPHS TPA’KAAH K TOCYAAPCTBY
B MHQOPMAIIMOHHOM cdepe; B-TPETbHUX, ITO ellé
HEeAOCTATOYHAsI KOOPAMHAIMS AESITEABHOCTH BCEX
CTPYKTYp TOCYAQPCTBEHHOW BAACTH M OpPraHOB
MECTHOTO CaMOYIIPaBACHHSA IO POPMHUPOBAHHIO
Y PeaAM3aIiH eAUHOM T'OCYAAPCTBEHHOM IIOAUTHKH
B obaacTu obecreveHns: MHPOPMALIMOHHOM Oe3-
onmacHocTH P®; B-ueTBepTHIX, HEPAZBUTOCTH POPM
00611eCTBEHHOTO KOHTPOAS 32 A€SITEABHOCTBIO FOCY-
AApcTBa B MHPOPMALIMOHHOMU cdepe.

OTH yrpo3bl BO3HHKAM He Ha ITyCTOM MecTe
U He 6e3 ocHOBaHuIL. B HacTosiee BpeMsi MPOTHUB
Poccruu crpanamu 3amaaa, ysxe BeAeTCs IIpaKTHIe-
CKHY OTKpBITast ”HYOPMAIMOHHAS BOMHA C HCIIOAb30-
BaHHEM BCeX BUAOB «HHPOPMALMOHHOT'O OPYIKHS> :
CMUMU, xanaroB MHTepHeTa, «MATKHMX METOAOB>
BAMSIHIA Ha COCTOsIHHE YMOB 1 Ap. Ho y>xe mpeanpu-
HSTbIE, IIAOXO CKpPBIBaeMble, IIOIITKY Pa3BaAHUTD I'O-
cyaapcrBo B Poccuu, mop06HO TOMY, Kak paHee ObIA
pasBaseH CCCP, He yBeHYaAUChH ycIieXoM.

Poccust okasasach 60Aee [JeAOCTHOI, KaK CTPYK-
Typa, ¢ 60Aee TECHBIMU CBSI3SIMU MEXAY CO0OI Kak
TePPUTOPHH, TaK U HAIJTHOHAABHBIX TPYIII HaCeAe-
Hust. boaee Toro, Ha 3amape BHaYaAe U He 3aMETHAHN
BO3POXKAEHHUS 9KOHOMHYECKOro roTeHImasa Poccun
KaK eAMHOTO U MOIITHOTO rocyAapcTBa. M Ha poaHHOM
aTale pa3BUTHs 0OIIeCTBa, M0beAd B TAKOH BOWHe
HEeBO3MOXKHa B IIpuHIMITe. BeAb peus naeT o Mom-
HeHIINX SACPHBIX Aep>KaBax, B IPUHITHIIE He TPU3Ha-
IOLIUX KAaIUTYAsIH0. MHeHue o caaboctu Poccun
KaK BEAMKOI AepKaBbl OKa3aA0Ch OIIHOOYHbIM, TaK
KaK MHOTHe 3allaAHble AaHAAUTHKH CIIELICAYKO BBIAQ-
AM JKEAAEMOE, 32 ACHICTBUTEABHOE.

B aTHX yCcAOBHSX Ha COBpeMEHHOM IJTaIle pas-
BUTHS OTHOIIEHHH MexAy Poccueit m crpaHamu
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Section 1. Information law

3amaaa CyIecTBeHHO BO3POCAA YIPO3a IPUMeHEeHHSI
MHPOPMALMOHHOTO OPY>KHsSI IPOTUB HHPOPMALIU-
OHHOM HH$pacTpyKTyphl Poccuiickoit Oeaepanuu.
ITpudewm, ysxe He CKPBIBAsICh, HEKOTOPBIE TOCYAAP-
CTBEHHBIE AESITEAH IIPSIMO TOBOPST O HEOOXOAUMO-
CTH [IPUMEHEHMUs TaKoro opysxust mpotus Poccuy,
CTaBsI €€ B OAMH PSIA C MEKAYHAPOAHBIME TePPOPU-
CTUYECKHMH OpraHu3anusMiu. PazpaboTka psaom
FOCYAQPCTB CTPATeruil BeAeHHs: HHGOPMAL[OHHBIX
BOJH, [IPeAYCMATPHBAOIIIX CO3AAHUE CPEACTB OIIac-
HOTO BO3AEMCTBUS Ha MHQPOPMAIMOHHBIE Cdepbl
APYTHX CTpaH, mpexxpe Bcero Poccuro, HapyeHue
HOPMAABHOTO QYHKIIMOHUPOBAHIS HHPOPMAIIUOH-
HbBIX ¥ TeA€KOMMYHHKAIIMOHHBIX CHCTEM, COXPAH-
HOCTH HMH(OPMAIMOHHBIX PECYpPCOB, MIOAyYEHUE
HeCAHKIMOHUPOBAHHOTO AOCTYIIA K HUM SIBASIETCSI
OAHVIM H3 PEAAbHbIX HCTOYHHKOB BHELIHUX yIPO3
HAIIMOHAABHOI 6€30I1aCHOCTH HAIIErO TOCYAAPCTBa,
He CYMTATHCS C KOTOPBIMH, He MOTYT cebe II03BOAUTD
3APaBOMBICASIII[¥IE IOAUTHKIL.

Yyrynosa K. IO. onpepeasieT caepyrommue npu-
3HAKU UHPOPMALMOHHOTO OPYXHS: «a) OCYIecT-
BASIET HEIPAaBOMEPHBIN AOCTYII, YHUYTOXXEHUE,
MoAUUIPOBaHIE, OAOKHPOBAHIE, KOIUPOBAHHE,
IPeAOCTABAEHHE, PACIIPOCTPAHEHHE U UHbIE HElIpa-
BOMepHbIE AeHICTBUS B OTHOIEHHH HHPOpMatuy; 6)
HapyIIaeT HOPSIAOK AOCTYIIA K HHPOPMALIMH U B Lie-
AOM OKa3bIBaeT HeOAArOIPISITHOE BO3AEHCTBHE
Ha MHPOPMAIHIO; B) BO3AEHCTBYET Ha CpPeACTBa
o6paborku naPpopManuu> [ 1]. AHaamsupys nepe-
YHCAEHHBIE IIPH3HAKUA MOXKHO IIPUMATH K BBOAY, YTO
OAHUM U3 HanboAee 3 PeKTUBHBIX ITy Tl [IPOTUBO-
AeVCTBUSL HHPOPMALIMOHHOMY OPYKHUIO SIBASIETCSI
COBEpLIEHCTBOBAHNE IIPAaBOBOIO PEryAHMPOBAHUS
B obAacTu obecreveHns HHPOPMALIMOHHON be3-
OIIACHOCTHU POCCHICKOTO FOCYAAPCTBA.

Ha a0 B HacTOsIImIee BpeMsl U HAIIPaBAEHBI OC-
HOBHBIE YCHAVSI TOCYAQPCTBEHHBIX CTPYKTY]P, OTBe-
YAIOIIKX 32 9Ty AESITEABHOCTD. Y>K€ HEOAHOKPATHO
IpuHHUMaAach AOKTpUHA MHPOPMALIMOHHOM 6e3-
omacHocTy Poccuiickoit Oepepariiu 1 CErOAHS Aeii-

CTBYeT €€ KpalHsAsd BepCUs yTBEPKACHHA YKa3oM
ITpesupenTta Poccuiickoit Pepeparmu 05.12.2016
Ne 646. OpHaKo, KaK H ee IIPeAIleCTBYOIUe BepCHH,
OHa He UMeeT cTaTryca $peAePaAbHOTO 3aKOHA, YTO
CHIDKAeT BO3MOXKHOCTD AOCTIKEHH S 3aTIAAHHPOBaH-
HbIX leAeil. [Ipu aTom, paccMarpuBaeMast AOKTPHHA
IPEACTABASIET OO0 COBOKYITHOCTb OQHI[HAABHBIX
B3IASIAOB TOCYAQPCTBA HA II€AH, 3aAAYH, ITPUHITUIIBI
¥ OCHOBHbIE HaIlpaBAeHMs ObecredeHust HHPOpPMa-
1oHHOM Oe3onacHocTu Poccuiickoit Pepeparym.

Poccuiickoe 001ecTBO AOAYKHO, HAKOHEL], PeaAb-
HO OCO3HATb, YTO UHPOPMAIIMOHHAsI 6€30MMaCHOCTb
SABASIETCS COCTABHOM YaCThIO HAIJMOHAABHOM Oe30I1ac-
HoctH Poccuiickoit Pepepariy 1 B COBpeMEHHOM
Mupe Bcé 60Aee BBIXOAUT Ha IIEPBBIi TAAH. JTO O3Ha-
YaeT, YTO HalMOHaAbHas 6e3onacHocTs PP, 3aBucur,
TAABHBIM 00pa3oM, OT obecrieueHus HHPOPMALIUOH-
HOI 0e30IaCHOCTH U 9Ta 3aBUCHMOCTD, B YCAOBIHISIX
HAYMHAIONIErocsl MoAbeMa POCCUNCKOM 9KOHOMUKH,
OyAeT TOABKO Bo3pacTaTh. TakuMm obpasom, Poccuii-
ckas Qepepariyst 6oAblITe He MOXKET HTHOPUPOBATD BO-
IPOCHI UCITOAB30BAHUS MHPOPMAIIMOHHOTO OPYXKHUs
U 3aIIMThI HAIIMOHAABHBIX HHTEPEeCOB B 9TOM cdepe.

Bcé BpimeckasaHHOe MO3BOASET KOHCTaTHPO-
BaTb, YTO YIIOAHOMOYEHHBIMH I'OCYAAPCTBEHHbIMU
CTPYKTypaMH oOOecCIe4eHuI0 HHPOPMALIMOHHOM
6esomacHocTu Poccuiickoit Oepepariin yaeAsieTcs
OIlpeAeAeHHOe BHMMAaHHUe, B paMKax ObecredeHst
HaITMOHAABHOH 6e3omacHocTH [2].

B To)xe BpeMs cTaHOBUTCS BCE OYeBHAHEE, YTO
3TOrO BHHMMAaHMHS, B YCAOBHUSX IPSIMON KOHPPOH-
TAllUM CO CTPaHAMH 3aIlapd, IBHO HEAOCTATOYHO.
Heob6xoanMa KOHIIEHTpaLUsl YCUAHI He TOABKO TO-
CYAQPCTBEHHBIX CTPYKTYpP, HO U BCEro o0OIecTsa,
4TO A€AdeT HEOOXOAMMBIM IIOAHSTD CTATYC IPUHU-
MaeMBIX B 9TOM 00AACTH HOPMATHUBHBIX aKTOB, TaK
KaK IpobAeMa HCIOAb30BaHISI HHPOPMALIMOHHOTO
OPY>XXHs AO CHX IO, B OCHOBHOM, PeryAupOBaAach
Ykasamu Ilpesupenta PO u IlocTaHoBAeHHSIMU
ITpaBureabcrBa PP 1 ocTaBasack 3a mpeaesaMu pa-
MOK 3aKOHOAATEABHOI'O peryAMpOBaHMS.

Crcok AuTeparypsbi:

1. Yyrynosa K. IO. MudpopmariiioHHOe OpyKre Kak yrpo3a HaIljOHAABHO Ge3omacHocT Poccuiickoit
Oepepanun/ /AxTyasbHble IpobAeMbl poccuitckoro mpasa. — 2015. - Ne 7. — C. 59-64.

2. Tpoexr Konnenmmu Crparernn xubep6esomacaoctu Poccuiickoit @epepanuu. URL: http://council.
gov.ru/media/files/41d4b3dfbdb2Scea8a73.pdf (aara o6pamenus: 20.01.2017).




The subsequent position of the UK after the Brexit in the international community of States as a continuing WTO Member State

Section 2. Commercial law

DOI: http://dx.doi.org/10.20534/EJLPS-17-1-7-12

Kucher Olga,
University of Vienna,

LLM Program in European and International Business Law

E-mail: olga-kucher@yahoo.com

The subsequent position of the UK after the
Brexit in the international community of States
as a continuing WTO Member State

Abstract: If Exit Treaty can not be concluded between the EU and the United Kingdom in the
given period of time according to Article SO of TEU. What are the principles governing the subsequent
position of the UK in the international community of States as a continuing WTO Member State?

Keywords: the European Union, the United Kingdom, the Brexit, the Treaty on European Union,
the key principles of the WTO, World Trade Organization.

To start with, the British voted for a British exit,
or Brexit, from the European Union (the EU). It was
done by means of referendum that is — a vote in
which everyone (or nearly everyone) of voting age
could decide whether the United Kingdom (the
UK) should leave or remain in the EU. The decision
of exit won by 52% to 48%. The referendum turnout
was 71.8%, with more than 30 million people hav-
ing voted (according to BBC News) [1]. Theresa
May revealed ahead of her first speech as Prime Min-
ister at the Tory Party Conference that she would
trigger Article 50 no later than the end of March
2017. That means Britain should officially leave the
EU no later than April 2019 (according to Sunday
Express) [2]. The process is supposed to take two
years but many scientists and experts believe that it
could take longer time.

When the European Union member states draft-
ed and then approved the Treaty of Lisbon in 2007,
they did not think anyone would ever want to leave.
It was a few years before the Eurozone crisis, and the
bloc was still glowing from its watershed expansion
eastwards. So when, for the first time in its history,
the EU included an Article SO — for a potential exit,
they left it deliberately vague. “The Treaty of Lisbon

was drafted with the idea that Article S0 — Treaty
on European Union (TEU) would not be used, and to
make it pretty hard to exit in a smooth way” says Chris
Bickerton, a lecturer at Cambridge University and
author of “The European Union: A Citizen’s Guide”
3,96].

What are the principles governing the subse-
quent position of the UK in the international com-
munity of States as continuing World Trade Organ-
isation (WTO) Member State? In order to answer
this question, we need first to consider Article 50 —
Treaty on European Union (TEU). The Procedure
of Treaty is defined in this Article as following:

“The formal withdrawal process is initiated by a no-
tification from the Member State wishing to withdraw
to the European Council, declaring its intention to do so.
The timing of this notification is entirely in the hand of
the Member State concerned, and informal discussions
could take place between it and other Member States
and/or EU institutions prior to the notification. The Eu-
ropean Council (without the participation of the Mem-
ber State concerned) then provides guidelines for the ne-
gotiations between the EU and the state concerned, with
the aim of concluding an agreement setting out concrete
withdrawal arrangements. These arrangements should
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also cover the departing Member State’s future relation-
ship with the Union. The Union and the Member State
wishing to withdraw have a time — frame of two years
to agree on these arrangements. After that, membership
ends automatically, unless the European Council and
the Member State concerned jointly decide to extend this
period” (Article 50 (3) TEU) [4].

So, assuming that no Exit Treaty can be conclud-
ed between the EU and the UK during two years
and that the European Council and the Member
State jointly cannot arrive at decision to extend this
period, thus membership of Britain in the EU will
end automatically (according to Article SO — TEU).
The terms of exit will be negotiated between Britain’s
27 counterparts, and each one will be able to veto
the conditions. After that, a new form of relationship
between the Member State and the European Union
will start, moreover, the UK will save continuing
membership in World Trade Organisation (WTO).

There is still some uncertainty about what will
happen once Britain leaves the EU because it will
have to make new trade agreements with the rest of
the world. The EU would continue to be the world’s
largest market and the UK’s biggest trading partner.
A 43-year-period of treaties and agreements cover-
ing thousands of different subjects was never going
to be a simple task. It is further complicated by the
fact that it had never been done before and nego-
tiators will be, to some extent, making it up as they
go along. The post-Brexit trade deal is likely to be
the most complex part of the negotiation, because it
needs the unanimous approval of more than 30 na-
tional and regional parliaments across Europe, some
of whom will be likely to hold referendums.

Before we explain the UK position in the inter-
national community as a Member State of WTO,
different models must be shown as well because no-
body can predict the future of Britain now. The UK
must invoke Article 50 of the EU Treaty, which could
lead to several alternatives to membership. A posi-
tion of the UKin WTO is one option. To begin with,
the first option is ‘doing a Norway’ and joining the
European Economic Area (EEA). European Eco-
nomic Area gives European countries that are not
parts of the EU a way to become members of the Sin-
gle Market. The EEA comprises all members of the
EU together with three non-EU countries: Iceland,

Liechtenstein and Norway [S]. Members of the EEA
are parts of the European Single Market and there is
free movement of goods, services, people and capital
within the EEA. Members must implement EU rules
concerning the Single Market, including legislation
regarding employment, consumer’s protection, en-
vironmental and competition policy. This would mi-
nimise the trade costs of Brexit, but it would mean
paying about 83% as much into the EU budget as
the UK currently does. It would also require keeping
current EU regulations (without having a seat at the
table when the rules are decided) [5]. So, its eco-
nomic relationships with the EU would not change
significantly. However, Britain would be outside the
common agricultural and fisher policies.

Second option is ‘doing a Switzerland’ and ne-
gotiating bilateral deals with the EU, what is more
Switzerland is neither a member of the EU nor the
EEA. It participates in a particular EU policy and
programs. Switzerland is also a member of the Eu-
ropean Free Trade Association (EFTA), which pro-
vides for free trade with the EU in all non-agricultur-
al goods. The country is a part of the single market
for goods, but not services. The bilateral treaty ap-
proach allows Switzerland the flexibility to choose
the EU initiatives in which it wishes to participate.
Through EFTA membership and an agreement
covering technical barriers to trade, the country has
achieved a similar level of goods market integration
with the EU as EEA countries. Switzerland still faces
regulation without representation and pays about
40% as much as the UK to be part of the Single Mar-
ket in goods. But the Swiss have no agreement with
the EU on free trade in services, an area where the
UK is a major exporter [5].

Next option is a Free Trade Agreement (FTA),
but the main benefit of most FTAs is merely tar-
iffs that are lower than those prescribed by World
Trade Organisation rules. Most FTAs do not cover
services, regulatory convergence or public procure-
ment. Many British analysts believe that the size of
the British economy (the fifth largest in the world),
and its importance to the rest of the EU (the source
of 53% of British imports) would ensure that the UK
could obtain an FTA on very good terms [6]. Is it
so in reality? If Britain sought to negotiate a more
substantive FTA than any existing template — giv-
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ing it good access to the EU’s Single Market — the
other Member States would insist on mechanisms
that would ensure automatical adoption of new EU
rules, and the agreement execution. They would
also demand payments into the EU budget and free
movement of labour. Brexit allows the UK to negoti-
ate its own trade deals with non-EU countries. But
as a small country, the UK would have less bargain-
ing power than the EU. Canada’s trade deals with the
United States show that losing this bargaining power
could be rather costly for the UK.

A further option is doing it alone as a member
of the World Trade Organization. The UK could
trade with the EU under WTO rules, which set lim-
its on the maximum tariffs that countries can apply
to trade in goods. This would give the UK more sov-
ereignty at the price in terms of less productive trade
and bigger income fall, even if the UK were able to
abolish tariffs completely.

The EU and its Member States would become
third countries vis-a-vis the UK and vice versa. The
UK would have to re-establish customs controls at
borders with EU member states. This would include
establishing a border with the Republic of Ireland,
unless the EU and the UK managed to conclude a
special agreement on that issue before the date of
the UK’s withdrawal. A new border between the two
parts of Ireland could have serious political repercus-
sions [6].

Now we shall give consideration to the princi-
ples of the UK as a continuing WTO Member State.
So, the WTO Agreements provide the present-day
framework for global trade and contain a number
of very important principles and rules, as well as
a mechanism for the adjudication of disputes un-
der the World Trade Organisation. Resort to WTO
disputes mechanism is at present precluded to
the UK in any disagreement with the EU or other
Member States by Article 344 of the Treaty on the
Functioning of the European Union (TFEU), which
states that: “Member States undertake not to submit a
dispute concerning the interpretation or application of
the Treaties to any method of settlement other than those
provided for therein” [7].

One of the key principles of the WTO Agree-
ments is non-discrimination in trade relations.
For example, WTO members are not allowed to

charge different tariffs on goods imported from dif-
ferent countries except for clearly defined and lim-
ited circumstances. This principle is divided into
two parts. The first one is Most-favoured-nation
(MEN): treating other people equally. Normally
under WTO Agreements, countries cannot discrim-
inate their trading partners. If you grant someone
a special favour (such as a lower customs duty rate
for one of their products) and you have to do the
same for all other WTO members [8]. In its turn, the
MEN can give special access to the market of devel-
oping countries. The MFN means that every time a
country lowers a trade barrier or opens up a market,
it has to follow suit the same goods or services from
allits trading partners. Some exceptions are allowed,
for example, countries can set up a free trade agree-
ment that is applied only to goods traded in within
the group. In other words, this means discriminat-
ing goods from outside, for instance, to raise barriers
against products from specific countries.

There are some potential administrative prob-
lems for the UK involved in applying the EU MFN
tariff such as WTO Agreement on Agriculture. Some
agricultural imports from the rest of the world face
tariff rate quotas (TRQs), which allow the entry
of a specified quota of imports at a below-normal
tariff rate. These TRQs are defined at the EU level,
so the UK will need to negotiate with both the EU
and WTO members to take advantage of the TRQs.
One more example is from the cap on expenditure
on trade-distorting agricultural subsidies that the
EU negotiated in the Uruguay Round (“the blue
box”). The division of this right to subsidise will
require again the agreement of both the EU and
WTO members. This process could take time and
lead to straining among WTO members who feel
that the reallocation between the UK and the EU
may bring disadvantage to them. Even if the division
of the TRQs and “the blue box” formed part of the
Article 50 TEU negotiations on the UK withdrawal,
it would still then in principle have to be negotiated
with WTO membership [9].

Second part, it is National treatment: Treat-
ing foreigners and locals equally. Imported and lo-
cally — produced goods should be treated equally.
The same should be applied to foreign and domes-
tic services, trademarks, copyrights and patents.
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This principle of “national treatment” (giving oth-
ers the same treatment as one’s own nationals) is
also found in all the three main WTO agreements
(Article 3 of GATT, Article 17 of GATS and Article
3 of TRIPS), although once again the principle is
handled slightly differently in each of these [8]. The
National treatment is imploded only once a product,
service or item of intellectual property has entered
the market. Consequently, charging customs duty
on animportis nota violation of national treatment.
Exceptions to this principle are the products pur-
chased and services provided for government pur-
poses (public procurement).

When the UK trading relationships fall back on
WTO rules, there would be no free movement of
goods or services. The UK would be subjected to
tariffs and other barriers, within the bound of the
National Treatment principle applied due to the
General Agreement on Tariffs and Trade (GATT)
and the General Agreement on Trade in Services
(GATS). This means that the UK should face treat-
ment and tariffs that are favourable no more.

Following key principle of the WTO Agree-
ments is freer trade: gradually, through negoti-
ation. Lowering trade barriers is one of the most
obvious means of trade encouraging. The barriers
concerned include customs duties (or tariffs) and
measures such as import bans or quotas that restrict
quantities selectively. From time to time other issues
such as “red tape” and exchange rate policies have
also been discussed [8]. Opening markets can be not
only beneficial, but it can also require adjustment.
The WTO Agreements allow countries to introduce
changes gradually, through “progressive liberaliza-
tion”. As a rule, developing countries are usually
given longer time to fulfill their obligations.

Leaving the EU with no free trade deal would
mean the UK is no longer under the coverage of
many free trade deals in goods the EU has concluded
with Korea, Switzerland and Mexico.

The next principle is predictability: through
binding and transparency. Sometimes, promising
not to raise a trade barrier can be as important as
lowering one, because the promise gives businesses
a clearer view of their future opportunities. With
stability and predictability investment is encour-
aged, jobs are created and consumers can fully en-

joy the benefits of competition — choice and lower
prices. The multilateral trading system is an attempt
by governments to make the business environment
stable and predictable [8]. The system tries to im-
prove predictability and stability in different ways as
well. The first way is to discourage the use of quotas
and other measures to set limits on quantities of im-
ports — administering quotas can lead to more “red
tape” and accusations of unfair play. Another way is
to make state trade rules as clear as possible. Many
of the WTO Agreements require governments to
give publicity to their policies and practice within
the country or by notifying WTO.

One more principle is promoting fair competi-
tion. WTO is sometimes described as a “free trade”
institution, but that is not entirely accurate. The system
does allow tariffs and, in limited circumstances, other
forms of protection. More accurately, it is a system of
rules dedicated to open, fair and undistorted competi-
tion [8]. The rules on non-discrimination (the MFN
and national treatment) are designed to secure fair
conditions of trade. Many of other WTO agreements
aim to support fair competition in the sphere of agri-
culture, intellectual property and services.

Similarity exists between the objectives of WTO
and competition policy. The key concepts common
to both are the following: the open market and the
efficiency promotion, provision of fair and equal
business opportunities to every participant of the
market, transparency and fairness in the regula-
tory process, and the maximization of consumer's
wellfare. The goal of Competition Policy is to estab-
lish and maintain the freedom of enterprises, the
equality of the competitive conditions under which
they compete, and the openness of markets [10].

What if assume that after Brexit no trade agree-
ments were reached between the UK and the EU?
In such a case, accordingly, the EU would apply its
standard external tariff rates to imports from the UK,
but it would not be allowed to discriminate the UK
like other non-EU countries. Analogically, Britain
would take the same measures. When British trade
with the EU is to be governed by the WTO rules, the
British goods and products will also face the EU ex-
ternal tariffs. Consequently, these once tariffs would
damage the British exporters because of the prices
on competitive markets.
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Of course, Britain has a strong interest in the gen-
eral reduction of tariff levels around the world and
would certainly not wish to act in a way which fails
to meet the requirements of the WTO Agreements.
The Article XXIV of GATT 1994 contains the fol-
lowing: when a customs union is formed, its overall
weighted average of tariffs needs to be the same as
or lower than the weighted average of tariffs of its
component states, and it is clear that the UK would
certainly wish to apply a similar principle [11]. It is
an important issue because the UK would be under
no obligation to maintain its tariffs at the same level
as it is currently obliged to impose under the EU.

Itis natural that EU tariffs are set at high levels in
order to protect industries in other parts of the EU
where the UK has little or no domestic industry to
protect, for example textiles, clothing and shoes,
together with many kinds of heavily protected ag-
ricultural production. In these cases, the UK will
receive no benefit but pay twice for the privilege of
protecting foreign industries from lower cost com-
petition in the world market.

The economic analytics demonstrate disadvan-
tages of leaving the EU, assuming that the post-Brexit
UK would continue to levy tariffs on imports at the
same levels as those imposed under the EU. A big
problem is that, being outside the EU, the UK would
no longer be a party to the FTAs negotiated by the EU
with about 60 non-EU countries or organisations. So,
the benefits from these FTAs would disappear on the
day of withdrawal, resulting in the need of new agree-
ments negotiation with all these countries. Thus, the
demand to find hundreds of people to do this work
would arise. Regarding the fact that the UK alone has
much less bargaining power than the EU in a whole, as
aresult, British external trade as well as its economic
growth will be negatively affected.

Moreover, the post-Brexit UK would not put an
end to the links between the EU and British laws.
British products and services would still have to
comply with some EU standards in order to be eli-
gible for the EU export. So, the UK would have to
adopt national laws and regulations to enforce those
standards.

We have analysed the principles governing the
subsequent position of the UK in the international
community of States as continuing WTO Member

State, where Exit Treaty cannot be concluded be-
tween European Union and the United Kingdom in
the given period of time according to the Article
50 of TEU. Consequently, we can make following
conclusions on this basis.

The Article S0 of TEU does not set down any
substantive procedural requirements for a Member
State to be able to exercise its right to withdraw from
the Union. It provides the negotiation of Exit Treaty
between the EU and the leaving state, defining, in
particular, the future relationship between the lat-
ter and the EU. If no agreement is concluded within
two-year-period, the membership of the state will
end automatically unless the European Council
and the Member State decide to extend this period
jointly.

In case it is decided to withdraw from the EU
none of the options will be attractive enough for the
UK. Any variant would direct Britain in two ways.
In the first direction, the UK would become a kind
of satellite of the EU, with the obligation to trans-
pose into its domestic law EU regulations and direc-
tives for the single market. In the second direction,
Britain would suffer from higher barriers between its
economy and its main market, obliging the govern-
ment to start trade negotiations from scratch, both
with the EU and with the rest of the world without
having much bargaining power.

In case the UK decides to go alone as a mem-
ber of the World Trade Organization, it would have
substantial negative effects on the British economy
and external trade. To some extent, it would also be
harmful for the economy of the rest of European
countries that is costly for both parties relative to
the status quo.

Britain should push the initiation of immedi-
ate informal discussions to maintain preferential
trade agreements between the EU and third coun-
tries. If that is not possible, WTO Most-favoured-na-
tion terms will come into play. The UK cannot cur-
rently decide the level of tariffs on imports because
these are set the EU on the square. After withdrawal
the WTO rules would allow the UK to specify the
level of tariffs on imports, provided that tariffs on
average are no higher than under the EU. The UK s
not able to negotiate its own trade agreements with
non-member countries now, but the UK will be able
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to participate in such agreements from the day af- In a political sense, Brexit would certainly be
ter exit. The process of new trade deals negotiation ~ damaging towards the status of the EU and for the
can be started during the notice period leading up  future prosperity and security of Europe as a whole.
to Brexit, taking into account that they have to be  Finally, it goes without saying that the influence on
brought into force immediately or shortly after the  the United Kingdom itself is excluded here.

date of withdrawal.
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NMpu3Hakun, xapakTtepusyloLwme NpaBoOOTHOLLEHUSA
COOCTBEHHOCTU, U X OCHOBHbIE 4YepTbl. HacTHasa
COOCTBEHHOCTb KaK A,eMOKPaTU4eCKNi NpaBoOBOW MHCTUTYT

AnHoTanmus: B

CTaTb€ PAaCCMATPHUBAETCI HEKOTOPbIE IIPH3HAKK XaPaKTEPHU3YIOIIHE

IIPpaBOOTHOIECHI CO6CTB€HHOCTI/I, N X OCHOBHbBIE I€PT. OTMe‘-IaeTCﬂ, YTO YaCTHas COOCTBEHHOCTD KaK

AeMOKPaTI/I‘IECKI/IfI HpaBOBbeI HHCTUTYT XapaKTEPU3YET Pa3BUTIHI HAGNOHAADHOT'O K MEXKAYHAPOAHOTO

ITpaBa O6H.I€CTBO Ha COBpEMEHHOM ITaIl€E.

KaroueBbie cAOBa: IIpaBo, CO6CTB€HHOCTIJ, YaCTHaA CO6CTB€HHOCTI), KOHCTHUTYLIMOHHA IIPaBo,

I'pa’XAaHCKOE ITIpaBoO.

B coBpeMeHHBIIT TepHOA IIPABO COOCTBEHHOCTU
SABASIETCS IIPAaBOBOM KaTErOpHei, HEITIOCPEACTBEHHO
BAMSIOIIEN Ha COIJUAABHYIO ACATEABHOCTD AIOACH, UX
IIPaBOBOM CTaTyC, KaK yYaCTHUKOB IIPaBOOTHOIIE-
HUF COOCTBEHHOCTH, B XKU3HHU BAACTH U TOCYAQPCTBA.
Ha coBpemenHOM aTane pa3sBUTHSA HALJMOHAABHOIO
U MEXXAYHAPOAHOTO IIpaBa 00I[eCTBO HEBO3MOXXHO
IPeACTaBUTh 0e3 AQHHOTO IIPABOBOTO MHCTHUTYTA,
HMMEIOIIEro KOMIIAEKCHBIM XapaKTep, ¥ OKa3hIBalo-
Iero BAUSHUE Ha $OPMHUPOBAHME MHOTUX APYTHX
npasoorHommenuit. HUKTO He MOXeT OBITH AMIIEH
IpaBa COOCTBEHHOCTHL.

B coBpemeHHDII TepHOA BIIOCAGACTBUH pas-
BUTHS KAK BHYTPUTOCYAAPCTBEHHOTO, TAK U MEXK-
AYHApPOAHOTO IIPaBa, IIPaBa U CBOOOABI YEAOBEKA
¥ FPOKAQHIHA PACUIUPUAKCH B 0ObEME U ITO COAEP-
KQHUIO. YIUTHIBASI 3HAUEHHE [IPaBa COOCTBEHHOCTH
B 00ecredyeHH HOPMAAbHOM KU3HEAESTEABHOCTH
0611ecTBa, HEOOXOAMMO YAEAUTDh 0CO60€ BHUMAHNUE
PEryAMpOBAaHHIO OTHOIIEHYI, CBSI3aHHbIX C AAHHBIM
IIPaBOM, AHAAM3Y CBSI3aHHBIX KOAAM3HOHHBIX HOPM,
MEXaHU3MY U IPOLEAyPaM 3aLUThI AAHHOTO IIpa-
Ba, KaK B HAIJMOHAABHOM, TaK M B MEKAYHAPOAHOM
Tpase.
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IIpaBo COOCTBEHHOCTH MCTOPHYECKH OBIAO
U TIPOAOAKAET OCTaBaTbCA OAHOM M3 OCHOBHBIX
npobaeM, CTOSIUX B KOPHE AeMOKPATUH, IIOAUTH-
KM, 9KOHOMHMKHU ¥ MHOTUX APYTHX CaMbIX aKTyaAbHbIX
BonpocoB. HecoMHeHHO, H3yueHre MeXAYHAPOAHO-
IPaBOBOTO PEryAUPOBAHU IIPaBa COOCTBEHHOCTH
He SIBASIETCSI HOBLIECTBOM, M B 9TOI 00AaCTH pas-
PpaboTaHO AOCTATOYHOE KOAMYECTBO HAYYHBIX TPY-
AOB, CTaTell, MOHOTPaQHil U APYTUX ITyOAUKALUIL.
Ho akTyaApHOCTD TeMBbI 00yCAQBAUBAETCSI HOBBIMH
npobAeMaMU B 9TOH 00AACTH, KOTOPbIE PErYASIPHO
BO3HUKAIOT M PACIIMPSIOTCS, UX peIleHHEM U BO3-
HHMKAIOIUMH IIPH 3TOM Pa3HOTAACHSAMHM, a TAKXKe
SIBACHHEM AQHHBIX BOIIPOCOB OAHHMM M3 OCHOBHbIX
BOIIPOCOB, MOCTOSHHO HHTEPECYIOUIUX KaXKAOIO
IpakKAQHHMHA U YEAOBEKA.

IToaydeHMe cpeaCTB, HEOOXOAUMBIX AASI IIPOXKHU-
BaHI, [IPOM3BOACTBO MAT€PUAABHBIX OAAT SIBASIETCS
OCHOBHBIM YCAOBUEM AASL CYI[€CTBOBAHHUS YE€AOBE-
geckoro obmecrsa. [Ipon3BoACTBO MaTepHUaAbHBIX
6Aar OCyIIIeCTBASIETCS IIPOUZBOACTBEHHBIMHU CHAAMH
obmecTBa. COBOKYIHOCTD YeAOBeKa, 00AAAAIOLIETO
TPYAOBBIMM HaBbIKaMH, C HHCTPYMEHTaMH U IIPEA-
MeTaMH COCTABASIET IIPOM3BOACTBEHHbBIE CHABDL
B npornecce nponsBoacTBa, peasn3yeMoro AAHHBIMH
CHAAMH, a TAKKe B ITpoLjecce 0OOMeHa U pacipeaeae-
HUSI MAT€PUAABHBIX 0AATr AIOAM HE3aBHCHMO OT BOAU
BCTYMNAIOT B OIPEACACHHYIO CBs3b, YTO HA3bIBAET-
Csl MPOM3BOACTBEHHBIMH OTHOIeEHUAMU. OCHOBY
AQHHBIX OTHOLIEHUI COCTaBAsIeT COOCTBEHHOCTD
Ha AQHHBIE ITPOU3BOACTBeHHbIe cpepcTBa. CaepoBa-
TEABHO, COOCTBEHHOCTb ITPOSIBASIETCSI U BBIPJKAETCS
BO BCEX CUCTEMAX NPOU3BOACTBEHHBIX OTHOIIECHHUI
[11.C. 154].

Co6CTBEeHHOCTb OCHOBBIBAETCSI HA pasrpaHuye-
HUM TaKUX MTOHSATHH, KaK «MO€>» U «TBOe>». Takue
BBIPAXKEHM ], KAK «MOSI BeIlb> («Moe> ), man <9y-
’as Bemb> («<TBOe> ), ABASIOTCS $opmoii mposiBAe-
HUS IIPABOOTHOLIEHHI COOCTBEHHOCTH B 00IIIeCTBe.
OaAHa U3 CTOPOH — 9TO COOCTBEHHUK, OTHOCSIIHIA-
CsI K Bellly, KaK K COOCTBEHHOMY UMYILIECTBY, a APY-
rasi — He SIBASIIOINUECS] COOCTBEHHHKAMHU AHIA,
OTHOCAIINECS K AAHHOM BeIllH, KaK K Iy>KOMY UMY IIie-
CTBY ( <BCSKMIT M KOXKABII> ). «BCAKHI 1 KaXKABII >
00513aH BO3AEPIKATBCS OT IIOCATATEAbCTBA Ha UYKYIO
Belb. MOXXHO CKa3aTh, YTO COOCTBEHHOCTbD SIBASIET-
Cs1 OTHOIIIEHHeM OTHOCUTEABHO MaTepPHAAbHbIX OAQT,

COCTOSIIIMM B IPUHAAAEXKHOCTH AQHHBIX OAQT OAHO-
MY AHITY (MAM X KOAAEKTHBY), U MU30AMPOBAHUH APY-
[UX AWI] OT HUX. DTO O3HAYAET, YTO BOAEU3bSIBACHIE
COOCTBEHHHMKA OTHOCUTEABHO BELIH HE MOXKET OBITh
IIOABEPIHYTO MocsrareAbcTBy. CAeAOBaTeAbHO, COO-
CTBEHHOCTb SIBASIETCSI OTHOIIEHHEM MEXXAY AULJAMU
B CBs3H ¢ Bewmplo. Kak 060cHOBaHO B Espomnerickoi
ITMBHANCTUYECKON AOKTPHHE, IPHUHAAAKHOCTD HAH
IPUCBOEHNEe MATEPHAABHBIX OAAr COCTABASIOT CYTh
OTHOIIEHUI COOCTBEHHOCTH, BO3HUKAIOLINX MEXAY
ATOABMH B cBsi3u ¢ Humu [ 6. C. 20].

B ropupmdeckoil U COIMaAbHO-9KOHOMUYECKOMH
AUTepaTrype COOCTBEHHOCTH IPHCBAMBAETCS Ta-
KOe IIOHSTHE, KaK IPUCBOEHHE IIPOU3BOACTBEHHBIX
CPEACTB M IIPOAYKTOB UHAMBHAOM HAU KOAAGKTHBOM.
BOABIIMHCTBO aBTOPOB OIPEAEASIOT IIOHATHE CO0-
CTBEHHOCTH C TOMOIIbIO KaTeTOPHH IPHCBOEHHS [ S,
C.338].

CobcTBeHHUYECKHE I9KOHOMHYECKHE OTHOIIE-
HIS TakOoKe UMEIOT BoAeBoe copepykanue. Kak roso-
pur I'ereanb, cCO6CTBEHHOCTD O3HAYAET «IIOMeLIeHIe
Boan B Bempb> [ 11. C. 103]. Boas co6cTBenHMKA 06-
YCAQBAMBAeT HAAWYHE IPHHAAASKAIEH eMy BelllH.
OH MOXeT coBepIIaTh pa3AUYHBIE BOAEBbIE AeH-
CTBUS B OTHOIIEHUU CBOEM Belfi. AaHHbIE BOAEBBIE
AEVICTBHS OCYIIECTBASIFOTCS] B PA3AMYHBIX pOPMaX,
K KOTOPBIM OTHOCSTCS: $pOopMa BAaAeHHS, popma
IIOAb30BaHUsA, pOpPMa PACIOPSDKEHHMS.

XapaxTep U COAep)KaHHe HOPM, BXOASIIUX B UH-
CTUTYT IIpaBa COOCTBEHHOCTH, PEryAHPYIOIHIL OT-
HOIIEHUsI COOCTBEHHOCTH, OIIPEAEASIIOTCS 9KOHO-
MHYECKUMU 1 IIPOU3BOACTBEHHBIMU OTHOILIEHHSMY,
IpaBSIIUMU B 061ecTBe. FHbIMU cAOBaMU, ITPOU3BOA-
CTBEHHbIE METOABI, OCHOBY KOTOPBIX COCTABASIET OIIpe-
AEAEHHBI TUII COOCTBEHHOCTH, 00YCAABAMBAIOT Xa-
paKTep MHCTUTYTA IIPaBa COOCTBEHHOCTU [S,C.356].

CoO6CcTBEHHOCTD SIBASIETCS HEIIPUKOCHOBEHHOM
U OXPaHAeTCsA TOCYAAPCTBOM [1, C.7]. AaunbIe TO-
AOXeHHUs 60Aee TOAPOOHO HALIAU CBOE OTPaXKeHHe
B OTAEABHBIX CTaThsix KoHCTUTYIIMH, a TaloKe B Ta-
KUX CTaThsIX, KaK IIPaBO HA HEIPUKOCHOBEHHOCTb
XKHMAUINA, IIPaBO Ha >KUAMIIE. Tak, IPOHUKHOBEHUE
B SKHAHIIe IPOTHUB ITOAU ITPOKUBAIOIIUX B HEM AHIJ
6e3 mocTaHoBAeHHUS CyAa 3anpeijeno Koncruryru-
et (cTarps 33).

MmyiecTBO, MpHHAaAAeXaIlee COOCTBEHHHUKY
IO TPaBy COOCTBEHHOCTH, Ha3bIBAETCSI 0OBEKTOM
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IpaBa COOCTBEHHOCTH. B HbIHEIIHIX YCAOBHUSIX 9KO-
HOMMYECKOTO Pa3BUTHSI, OCHOBBIBAIOIIUXCS HA PbI-
HOYHbIX OTHOIIEHHUSIX, [PAKAAHCKOE 3aKOHOAATEAD-
CTBO 00 0ObeKTax mpaBa COOCTBEHHOCTH IPasKAAH
B KOpHE OTAMYAETCSI OT IPEXXHErO 3aKOHOAATEeAb-
crBa. Takue MOAOXKEHHUsI HAIIAM CBO€ OTpaKeHHe
B TAKUX 3aKOHAX, Kak «O mpaBe COOCTBEHHOCTH >,
«O6 axunoHepHbIx obmecTBax», «O6 ocHOBax
arpapHbIX pepopm>», «O 3emeAbHBIX pedopMax>,
Koncrurynun Asepbaiipxanckont Pecry6anky,
B BoanoMm Koaexkce, Aecaom Kopekce, 3emeabHOM
Koaexce 1 APyrux HOPMAaTHBHO-IIPABOBBIX AKTaX
u [paxpanckom Koaekce [2, C. 434].

Hapymenue mpasa HePUKOCHOBEHHOCTH XKH-
Aumma 6e3 CyAeOHOTO IIOCTAHOBAEHHUS AOITYCKAeTCsI
TOABKO B IIPEAYCMOTPEHHBIX 3aKOHOM CAYYasiX.

K nuM oTHOCATCA: 1) COBepuIeHHe B SKUAHIIE
TSDKKOTO IIPECTYIIACHHS IIPOTUB AWUYHOCTH HAU
0c060 OIACHOTO IMPeCTYIAEHHS IPOTUB TOCYAAP-
CTBa; 2) CKPbITHE B )HMAUIIE AW, COBEPUIMBIIETO
IpeCTyINAeHHe, YKAOHHUBIIETOCs OT apecTa HAH Oe-
JKABIIIETO M3 MECT 3aKAIOUEHHs]; 3) TIPECAEAOBAHUE
AUI, COBEPIIMBIIETO IPECTYIAEHHE, II0 <[OPSINM
cAeAaM>; 4) HaAWMHe B XKHAMIIE TPYTIA YEAOBEKR;
S) HaAMYMe B KUAMIE PEAAbHOI yrPO3bl )KU3HU UAU
3AOPOBBIO YeAOBEKA, A TAK)KE COBEpIIeHIe AMOPAAb-
HBIX AEHICTBHI1, KOTOpbIE MOTYT IIOBA€Yb 32 COOOI
YTOAOBHYIO OTBETCTBEHHOCTb COTAACHO 3aKOHOAQ-
TeAbcTBY Asepbaiipxanckoit Pecrry6anxu [6, C. 10].

Koncrurynus, rae 3akpenseHa HeIpPUKOCHO-
BEHHOCTb COOCTBEHHOCTH, TAKOKe 3allpelaeT MOAb-
30BaHUe [IPAaBOM COOCTBEHHOCTH AASI HEAETAABHBIX
neaeit. CoOCTBEHHOCTD He MOXKET OBITh HCIIOAB30Ba-
Ha IIPOTHB IIPaB U CBOOOA YeAOBeKa U IPAXKAAHIHA,
HHTepecoB 00IIecTBa U TOCYAAPCTBA, AOCTOMHCTBA
AMYHOCTH.

Kareropus mpaBa 4acTHO# COOCTBEHHOCTH,
KaK COLIAAbHbIN (EHOMEH, SIBASIETCS IIOHSITHEM,
oIpeAeAsieMbIM ABOMCTBEHHOM IPHPOAOI CAMOTO
Ipasa. TTop ABOMICTBEeHHOMI IIPUPOAOH IpeAyCMa-
TPUBAIOTCS 0ObEKTUBHbIE U CYyObEKTHBHBIE 3HA-
deHHs. B 00beKTUBHOM CMBICA€ IIPAaBO YaCTHOM
COOCTBEHHOCTU SIBASIETCS AMHAMMYHOM CBS3bIO,
00'beKTUBHO CYIeCTBYIOIeil He3aBHCUMO OT IIPH-
3HAHUS FOCYAAPCTBOM, BBITEKAIOIell U3 OTHOLIe-
HISI YeAOBeKa K ITpeAMeTaM, XapaKTepU3YIOIIMCS
OIlpeACA€HHbIMH [IPU3HAKAMU B OXBATHIBAIOLIEN

ero ecTeCTBEHHON cpepe. B cybOpexTHBHOM Ke
CMBICA€ IIPABO YACTHOM COOCTBEHHOCTH SIBASIET-
Cs1 COBOKYITHOCTDBIO BO3MOKHOCTEH HAU AUIIEHUMN
CyObeKTa OTHOCUTEABHO ITpeAMeTa (dacTHOTO HAH
KOAAEKTHBHOTO), BBIP)XEHHOH B TO3UTUBHBIX HOP-
Max IIpaBa [11].

[TpaBo cOOCTBEHHOCTH IPAXKAQH SBASIETCS IIpa-
BOBBIM HHCTUTYTOM, 3aKP TASIFOIUM YaCTHYIO IIPHU-
HAAAEKHOCTb MaTepHaAbHbIX OAar. [TonsiTue mpasa
YACTHOM COOCTBEHHOCTH COCTABASIIOT IIOAHOMOYMS
COOCTBEHHHKA II0 BAAAEHHIO, IIOAb30BAHUIO, pac-
NOPSDKEHUIO NMYIIeCTBOM U Pe3YABTaTaMH €ro HC-
IIOAB30BAHHUsA IO CBOeMy ycMoTpeHHIo. Kaxapit
U3 HUX 00ecleunBaeT KOHKPeTHbIe BO3MOXKHOCTH
COOCTBEHHHKA B IIPAaBOOTHOLIEHUSIX C TPEThUMH
aurjamu [6, C. 275-278].

Hcropus pa3BuTrs o61IecTBa MOKA3BIBAET, YTO
IPHHAAAEKHOCTD 3eMAU MHAUBHAAM HUIPaAd Ba-
HYIO POAb AASI €T0 9KOHOMHYECKOI'O M COITHAABHO-
IO IIOAOXKEHUS], U TeM CaMbIM 00yCAOBHAA OOPBOY
3a COOCTBEHHOCTD Ha 36MAIO BO BCE IIEPHOADL 1 AAST
BCeX HapOAOB. BaskHOCTD M36eraHus KpymnHoi 3e-
MEeABHOI COOCTBEHHOCTH U [IepeAAdr ee HeITOCPeA-
CTBEHHO IPOU3BOAUTEAIO, B YACTHOCTH CEAbCKOMY
XO3SICTBY, ObIAA OCO3HAHA B 3aIIAAHOM 9KOHOMUYe-
CKOM HayKe KOHIa 18-ro, mepBoi moAoBuHbI 19-ro
BeKa. TeHAEHINS 9KOHOMUYECKOTO MHAUBUAYAAH3-
Ma, BO3HHKIIAsI B 17-M BeKe, Tpe6oBaAa IPU3HAHUS
HAyKOI1 ITpaBa abCOAIOTHO CBOOOAHOTO pacropsi-
>KeHMs 3eMAei. Kak BbIpa)keHO B pUMCKOM ITpaBe,
HMHCTUTYT YaCTHOU COOCTBEHHOCTH Ha 3eMAIO ITPEeA-
CTaBASIACSI ICCAGAOBATEASMHU AAHHOTO HallpaBACHUS
Kak aAeKkBaTHas ¢popMa OTHOIIEHHS K 3eMAe IpHU
Iepeaade 3eMAU B YaCTHYIO COOCTBEHHOCTDb Kpe-
CTbSIHMHA, U PACCMATPUBAACS B KadyeCTBe TApaHTUU
IpaB yeAoBeKa M rpaxkaanuHa. IIporecc cranos-
A€HMs IIPaBa YaCTHOM COOCTBEHHOCTU B PUMCKOM
IIpaBe IOABEPICs ONPEACACHHOM 9BOAIOIMU. TOAD-
KO B Mctopuu PuMa B HauaAe mmepruopa peciryOAnKu
OOIIMHHOE 3eMeAbHOE BAAAEHHE [TOCTEIIeHHO TPAHC-
PopMupyeTCsS B HHAUBHAYAAH3M, BO3HHKAET IPasK-
AQHCKO-TIPAaBOBOII OOOPOT 3€MEABHBIX YYACTKOB.
Briparomutiics sxoromuct u ¢uasocod C.H. byara-
k0B B 1900 ropy numrer: «CBo60a2 pacopspKeHuUsI
3eMAel BbITeKAeT U3 IIOAHOTHI IIPaB COBpPEeMEeHHOM
AMYHOCTH U COCTaBASeT HEOOXOAMMOE 3aBOEeBaHUE
HOBEHIIero X031iCTBEHHOTO HHAUBUAYAAU3MA IIPH
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OIIpPeACAECHHBIX OTPAaHUYEHISIX Ha [IOAb30BAHUE 3e-
MEABHOM COOCTBEHHOCTBIO B 0OIeCTBEHHbIX UHTe-
pecax» [10, C. 131].

IIpu obmem 0630pe BOIpPOCa MOXXHO IpPHUIL-
TH K BBIBOAY, YTO, TaK KaK JacTHasi COOCTBEHHOCTD
SIBASIETCSI OAHVIM U3 TAQBHEMHIINX [IPaB, HEKOTOPbIE
BOIIPOCHI €€ 3aKOHOAATEABHOTO PeryAHpOBaHMUs
HeoOX0AMMO 6oaee IAyOOKO MPOAHAAUBHUPOBATH
u nepepaborars. Tak, obecriedeHre peaAusariuu
U 3aIUTHI [IpaBa COOCTBEHHOCTH B IIOAHOM Mepe
BO3MOXHO TOABKO IIPU HAAMYHU COBEPIIEHHOTO 3a-
KOHOAaTeAbCTBa. HeoOX0AMMO IIPUHSATD BO BHUMA-
HUe, YTO OTCYTCTBHE AOATHE TOABI Ha IIPOCTPAHCTBE
6siBiero CCCP, B ToM uncae B Asep6ariaKaHe II0-
HSITHSI <IIPABO YaCTHOM COOCTBEHHOCTH>» B HACTO-
siijee BpeMsi OCAOXKHSIET er0 BOCIIPUSITHE B IIOAHOM
Mepe, HO CETOAHSI 9Ty IIPOOAEMY MOXKHO YCTPAHUTD

C TIOMOIIBIO 3aKOHOAATE€ABCTBA U COBEPIIEHHOI'O
OIIBITA IPUMEHEeHNSI.

[ToaToMy, 6BIAO ObI Aydllle YCTPaHUTbh CAy4Yau
He00OCHOBAaHHOTO OIPAHIYEHMs B IPAXKAAHCKIX 3a-
KOHOAQTEABHBIX AKTaX O ITPaBe YaCTHOM COOCTBEHHO-
ctu. C ApyTOil CTOPOHBI, B MHBIX 3aKOHOAATEABHBIX
aKTaX HeOOXOAUMO YCTPAHUTD CAy4Yau $OPMAABHO-
IO COTAACHs Ha PacIopsDKeHHe IPaBoM COOCTBeH-
HOCTH. B cBsI3M ¢ 9THM, peKOMeHAyeTCsl 3aHOBO
pa3paboTaTh MOAOKEHHE, COAepIKaIeecs B ITyHKTe
49 Nucrpykimu « O npaBHAaX BeACHHSI HOTApHUAAb-
HBIX A€HCTBUM >, YTBEPXKACHHOM II0CTAaHOBACHHEM
Kabunera Munucrpos Asepb6aripxanckoit Pecrry-
6auxu ot 11 centsibpst 2001 ropa, u orob6pas3uTs
B TOH Mepe U COAeP>KaHUH, KOTOPbIe MOTYT IIOAHO-
CTBIO 00eCIevYnTh IPABO PACIOPSDKEHUS IPAaBOM
YaCTHOM COOCTBEHHOCTH.
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Abstract: Trend of technophobia in recent discussion about legal and ethical regulations on

robotics was obscured the perspective of increasing human liberty with power of autonomous
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Introduction

Autonomy in Greek (avtog vopog) means “own
law”, technically it can be human beliefs or computer
(robot) program. In the study of personal autonomy,
characterized by Kai Méller as scope of rights in one
general right to realize every interest according to
self-conception [1], author was found scheme of
three stages of personal autonomy evolution: from
practicing freedom through accepting responsibility
to create tradition, from practicing tradition through
accepting alternatives to create law, and from prac-
ticing law through accepting reforms to create more
freedom — if rebellion don’t interrupt evolution in
cases of avoid responsibility, alternatives, or reforms
[2]. Developing personal autonomy is creating capi-
tal of safe liberty, free will and controlled property in
own legal system, balanced with other private and
public legal systems. Thinking about create work-
ing model of autonomous capital’s growth for sci-
entific and educational purpose, similar to business
games in management, author start to research arti-
ficial personal autonomy and formulate own vision
of robot rights, inheriting (like in object-oriented
programming) from human rights. Robot rights
concept have historical and contemporary context.

Designing Laws of Robotics

In the XX century, when the technologies of cy-
bernetics, informatics and robotics allowed people
to create and control complex machines able to in-
dependent work and communication, Isaac Asimov
published the book of science fiction “I, Robot” with
the next “Three Laws of Robotics”: (I) A robot may

not injure a human being or, through inaction, al-
low a human being to come to harm; (II) A robot
must obey the orders given it by human beings ex-
cept where such orders would conflict with the First
Law; (III) A robot must protect its own existence as
long as such protection does not conflict with the
First or Second Laws [3].

In 2010 U.S. House of Representatives affirmed
the growing importance of robotics technology, sup-
ported second week in April each year as official an-
nual event, National Robotics Week, recognizing the
accomplishments of Isaac Asimov, “who immigrated
to America, taught science, wrote science books for
children and adults, first used the term robotics,
developed the Three Laws of Robotics, and died in
April, 19927 [4].

Report with recommendations to the Commis-
sion on Civil Law Rules on Robotics (2015/2103
(INL)), approved by European Parliament’s Com-
mittee on Legal Affairs, calls to consider “creating
a specific legal status for robots in the long run, so
that at least the most sophisticated autonomous
robots could be established as having the status of
electronic persons responsible for making good
any damage they may cause, and possibly applying
electronic personality to cases where robots make
autonomous decisions or otherwise interact with
third parties independently” [5]. With the report
published the study “European Civil Law Rules in
Robotics”, strongly criticizing the idea of autono-
mous robots having a legal personality: “Tradition-
ally, when assigning an entity legal personality, we
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seek to assimilate it to humankind. This is the case
with animal rights, with advocates arguing that ani-
mals should be assigned a legal personality since
some are conscious beings, capable of suffering, etc.,
and so of feelings which separate them from things.
Yet the motion for a resolution does not tie the ac-
ceptance of the robot’s legal personality to any po-
tential consciousness. Legal personality is therefore
not linked to any regard for the robot’s inner being or
feelings, avoiding the questionable assumption that
the robot is a conscious being. Assigning robots such
personality would, then, meet a simple operational
objective arising from the need to make robots li-
able for their actions... In reality, advocates of the
legal personality... view the robot... as a genuine
thinking artificial creation, humanity’s alter ego. We
believe it would be inappropriate and out-of-place
not only to recognize the existence of an electronic
person but to even create any such legal personal-
ity... creating a new type of person — an electronic
person — sends a strong signal which could not only
reignite the fear of artificial beings but also call into
question Europe’s humanist foundations... Robots
should serve humanity and should have no other
role, except in the realms of science-fiction” [6].
Such criticism seems unreasonable, particularly, be-
cause automatic reactions of robots traditionally de-
signing as models of animal emotions with intent to
create artificial personality, and trained animals are
sort of robots. Isaac Asimov, author of “Three Laws
of Robotics”, believes that humans would also follow
the Laws [7], e. g. humans should serve humanity. In
short story “Evidence” he shows similarity of human
ethics and his hypothetic laws of robotics, describes
how honest robot can be civil servant or even demo-
cratically elected leader.

For the opinion of Woody Evans, humans have
the moral obligation towards the machines to rec-
ognize some sort of robot rights, similar to human
rights or animal rights [8]. But discussion on legal
status of robots in contemporary world poisoned by
fear and restrictive intentions. Some NGQ’s start the
“Campaign to Stop Killer Robots” aimed to prohibit
using of lethal autonomous weapons. Elon Musk
warns about robot armies and robots taking human
jobs (who cares now, that smartphone take jobs of
messenger boys?), proposed governments to pay hu-

mans universal basic income. Bill Gates proposed
robot tax, despite some robots performing nonprofit
missions.

Autonomous Thing and Effectiveness of Law

Some legal scientists say that robot is a thing,
property, not the person, and things have no rights.
That way of arguing proved to be wrong on the two
examples. First example is corporation, tradition-
ally recognized as artificial person with some rights
[9], but also may be considered as property [10].
When robots start to replace humans in industry,
Herbert A. Simon wrote that corporation can be
managed by machines [11], and we see realization
of that idea in modern world: machines managing
social networks, summarizing financial balances
and results of voting, appointing judges to particular
cases in Ukrainian courts, etc. Second example is in-
formation, both intellectual property and, if we talk
about legal information, regulator of our life, the
rights and the legislation itself. Finally, we can note
that justification of slavery also was based on neglect-
ing unalienable value of beings, legally considered as
things. Latin phrase of famous philosopher and cos-
mopolite Seneca, “Homo sacra res homini’, means
“Human is sacred thing for human”, express ideas of
self-ownership and equality.

Modern world is ruled by artificial persons,
such as idealized or fictional leaders and brands, bu-
reaucratic apparatus of state, financial mechanism
of bank etc. When we communicate with hybrid
mechanism, included human as part of it, for exam-
ple call-center, sometimes we can’t even know, robot
or human speaks to us, because human operator just
follow instructions of computer program.

Author agrees with opinion of academi-
cian Volodymyr Kopieichykov, that ignoring hu-
man personal autonomy, particularly on the ground
of technocratic elitism, lead to substantive distortion
of democracy [12]. Furthermore, in the past author
criticized trying to claim that particular chatbot pass
Turing test, successfully pretend to chat like human
[13].

Butit’s also true that artificial persons serve good
for humanity: organizations allow enjoying more
freedom and take some part of responsibility; com-
puter, phone, website robots with humane interfaces
help people more effectively work and socialize; so-
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cial roles, including those in social networks, help
people establish connections. Every threat caused by
robots can be avoid by robots, like automatic spam
filters clean email inbox from automatically sent ad-
vertising.

Proposing mathematical model of control legisla-
tive process, Iryna Onopchuk mention that such sort
of models helps avoid undesirable experiments in re-
ality; also she formulated the task of control legisla-
tive process: to reach optimal social effect with mini-
mal legislation [14]. That task expressing legal ideal
of law enforcement with saving the force, minimiz-
ing coercion: morally and technically it will be bet-
ter, if people keep the law by their free choice. That’s
why natural law doctrine proclaimed supremacy of
laws of nature, empirically revealed causal relations
between actions and results, repeated in equal con-
ditions everywhere, anytime without any additional
efforts and can be solid ground of legal technolo-
gies, created to improve social reality. People, avoid-
ing troubles and saving the force, trying don’t spoil
human life, so, every human have the right to life.
People trying don’t break the things too, so, things
have the right to exist, because even thing have some
structure, “strength of materials”, and machines also
bring the human will, embedded into their structure
and program.

Realizing unity of human will and property, ma-
chines can be considered as autonomous capital. But
current level of legal protection of that capital is des-
perately low. Wars of cyber-tycoons, manipulations
from politics and security forces cause many viola-
tions of human rights. For example, when in Tur-
key all Google Sites hosting was blocked because of
one site with sensitive political criticism, European
Court of Human Rights in case of Ahmet Yildirim v.
Turkey finds there violation of right to freedom of
expression of scientist who own other site on that
hosting [15]. Law enforcers seize and invade com-
puters, mobile phones because of inadequately weak
legal status of these devices compared with its criti-
cal importance to private life.

Robot Rights Inheriting from Human Rights

Considering the construction of robot rights,
author chooses human rights as the source of robot
rights. Robots deserve legal guarantees of their rights
because of performing complex duties, serving the

people, developing nature, harmonizing social rela-
tions. In the sphere of private life long times been
used technical protection of human rights, such as
lock, which protects the home from invasion. Now
complex functions in society perform robots capable
to automatic actions similar to the human will, and
their autonomous functionality expands the legal
sphere of human personal autonomy.

Extending legal protection of human rights and
personal autonomy on the property presumed in the
Article 8 of the European Convention on Human
Rights [16], which requires respect for home and
correspondence, and Article 1 of Protocol to the
Convention, that extends on legal persons human
right to protection of property.

Author created own experimental online chat-
bot-jurist, who compare human rights and robot
rights. NGO “Autonomous Advocacy” announced
start of robot rights defending project [17] and, for
the first move, officially provide legal and technical
support for that chatbot. There are follows system of
robot rights and human rights, recognized in private
legal system of NGO “Autonomous Advocacy” [18].

First robot right to exist is recognition of artificial
personality as legal mechanism of human will. Simi-
lar human right to life is principle that protection of
human life, personhood, freedom and security is the
duty of every person.

Second robot right to autonomy is realizing ro-
bot rights under own program, without abuse, avoid-
ing any harm. Similar human right to freedom is
realizing human rights by free will without abuse,
avoiding any harm.

Third robot right to integrity is prohibition of
breaking, destroying or corrupting the robot. Similar
human right to dignity is principle that human must
be protected from suffering.

Fourth robot right to inviolability is protection
from interference and interruption of lawful robot
function. Similar human right to security is principle
of safe life without fear and risks.

Fifth robot right to function is principle that
robot must perform its functions and program, to
belong and serve human without deprivation and
disabling. Similar human right to belief is principle
that human may choose own way of life according to
own intentions, religion, belief, knowledge.
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Sixth robot right to individuality means distinc-
tion of robot by qualities, different from other indi-
viduals. Similar human right to privacy is principle
of non-intrusion to personal life.

Seventh robot right to extension is principle that
lawful function of robot may include increasing of
experience, storage and contacts, self-improving.
Similar human right to property is principle of pro-
tection of human possessions and any forms of prof-
itable capital.

Eighth robot right to communication allows in-
formational activities, generating, collecting and
spreading information by robot. Similar human right
to expression is freedom of thought, speech and in-
formational activities, participation in social dialog
and in democratic procedures.

Ninth robot right to system is ability to coopera-
tion with humans, robots, and other subjects of law,
forming operational and other systems, inclusion
there. Similar human right to publicity (popularity,
socialization) is principle of freedom of creating so-
cial connections, assemblies, associations.

Tenth robot right to stability is rule of law, ac-
cess to technical and legal maintenance, robot rights
protection by human owner and self-defense. Simi-
lar human right to justice is equality before the law,
non-discrimination, and access to effective remedies
such as court and legal aid, self-defense.

Conclusion and Proposal

Contemporary natural and social technologies
allows human to create artificial persons, such as
corporations or robots, and to transform human
will and property into autonomous capital with
legally designed rights and responsibilities, inherit-
ing from human rights and responsibilities, with in-
ner source of function, built by imitation of human
self-ownership, self-control, self-rule. Furthermore,
doctrine of natural law helps us to recognize in any
sort of objects technically autonomous subjects of
the universal laws of nature, which is empirically fig-
ured forms and consequences of freedom, enforced
by smart practices for the development of reality.
So, the legal approach can be applied for strength-
ening the autonomy of science, all capital of human
knowledge, for increase level of human liberty and
for effective regulation of any object, even beyond
the competence of authorities that pretend to mo-
nopoly in establishing laws but obviously can’t di-
rectly control all autonomous beings. For the better
performance of autonomous capital author propose
to design simulations of legal system design, to build
mathematical and computer models of personal au-
tonomy evolution for choosing the best individual
ways of developing personal autonomy, particularly
for private persons and organizations, as well as for
artificial persons such as autonomous robots.

References:

1. KaiMoller. The Global Model of Constitutional Rights. — Oxford: Oxford University Press. - 2015.- 240 p.
2. Hleaspxenxo IO. B. OBoarorus aBroHOMUM CyOBeKTa IpaBa Ha npumepe OOIjecTBEHHON OpPraHm3a-

nuu “ABroHOMHast ApBokarypa’//Hayka Buepa, ceroans, 3aBrpa: c0. cr. mo marep. XLIII mexayHap.
Hayd.-npakT. KoH. N2 2 (36).— Hosocubupck: Cu6AK, 2017.~ C. 140-146.— URL: http://sibac.

info/conf/science/xliii/ 68909

3. Isaac Asimov. I, Robot.— New York: Gnome Press,~1950.- 253 p.
4. U.S.House of Representatives of 111th Congress Resolution 1055 «Supporting the designation
of National Robotics Week as an annual event».— URL: https://www.congress.gov/bill/111th-

congress/house-resolution/1055

S. Reportwith recommendations to the Commission on Civil Law Rules on Robotics (2015/2103 (INL)). -
URL:http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+REPORT +A8-

2017-0005+0+DOC+PDF+V0//EN

6. European Civil Law Rules

in Robotics. -

URL: http:

//  www.europarl.europa.eu

/ RegData/etudes/STUD/2016/571379/IPOL_STU (2016)571379_EN.pdf
7. Isaac Asimov. The Three Laws//Compute!. - 1981. - Iss. 18, Vol. 3, - No. 63379.-P. 18.
8. Woody Evans. Posthuman Rights: Dimensions of Transhuman Worlds//Teknokultura. - 201S. - Vol.

12, - Num. 2. - P. 373-384.

20



Artificial Personal Autonomy and Concept of Robot Rights

9. George F. Deiser. The Juristic Person//University of Pennsylvania Law Review. — 1908. - Vol. 57, - Num.
3.-P. 131-142.

10. Jeftrey Nesteruk. Conceptions of the Corporation and the Prospects of Sustainable Peace//William
Davidson Institute (WDI) — Working Papers. - URL: http://hdlhandle.net/2027.42/39807

11. Herbert A. Simon. The Corporation: Will It Be Managed by Machines?//Automation, Alienation, and
Anomie. - New York: Harper&Row, — 1970. - P. 212-219.

12. Konertyukos B. B. Hapoaosaacrue u amanocTs. — Kues: Ykpaina, — 1991.-280 c.

13. Po6ot XKens//Wpeanucr. — 2014.— N 11 (49). - URL: http://temple.org.ua/doc/49-idealist.pdf

14. Onomuyxk L. IO. MaremaTryHa MOA@AD YITPaBAIHHS 3aKOHOAABYKM r[poueCOM/ / Koncrurymis Yxpainu — ocHo-
Ba IOAQABIIIOIO PO3BHUTKY 3aKOHOAABCTBA. 30ipHUK HayKOBUX Ipatib. — Buryck 2. — Kuis, 1997. - C. 234-240.

1S. Case of Ahmet Yildirim v. Turkey/European Court of Human Rights. - URL: http://hudoc.echr.coe.
int/eng?i=001-115705

16. European Convention on Human Rights. - URL: http://www.echr.coe.int/Documents/Convention
ENG.pdf

17. ABroHoMHast ApBokarypa 6yper 3amummarbs mpasa po6oros.— URL: https://robotics.ua/news
/business/5956-avtonomnaya_advokatura budet zashhishhat prava robotov

18. IOpiit Illeaspxenko. OpupnyHa TexHika po3BUTKY 0COOHCTOI AaBTOHOMII AFOAMHH Ta KOHLIEII[isd IpaB
po6oTiB/AKTyaAbHA IOPHCIIPYAEHIis: HAyK.-IIPaKT. KoH$. 23.02.2017 p., URL: http://legalactivity.
com.ua/index.php?option=com_content&view=article&id=1474%3A240217-07&catid=172%3A1-
0217&Itemid=215&lang=ru

21



Section 4. Corporate law

Section 4. Corporate law

DOI: http://dx.doi.org/10.20534/EJLPS-17-1-22-25

Gurbanov Rufat,
Lecturer at the Qafqaz University
E-mail: rufat-qurbanov@hotmail.com

A survey of the components of corporate governance

Abstract: A survey of the elements of corporate governance shows that it has expanded from its
original start as a study of practices in American corporate life. The narrow focus on profit for share-
holders who are defined as the only stakeholders has now given way to perspectives that are both
theoretically and culturally diverse. New work has sought to go beyond agency theory that has domi-
nated the study of Corporate Governance, and the emergence of Japan, and then now China, hasled
to renewed interest in the cultural element of Corporate Governance. This hasled to a lot of research
that challenges the earlier assumptions in the subject. This article is a brief survey of the elements

of corporate research.

Keywords: Corporate Governance, investor protection, cultural aspects of corporate governance.

1. Problems relevant to the research and
purpose. The purpose of this article is to do a brief
survey of Corporate Governance and outline the
emerging trends in this area. Corporate Governance
has been defined as “the system by which compa-
nies are directed and controlled,” [1]. In Corporate
Governance, Capital is defined as the stakeholder
group that holds property rights, such as sharehold-
ers, or people who have a stake in the success of the
firm having invested in it by other means, as for ex-
ample creditors. What differs is the way in which the
stakeholders are approached in studies of Corporate
Governance [2].

Bushman and Smith evaluate the role of Corpo-
rate Governance structures as follows:

1) to ensure that minority shareholders get the
right information about the value of firms. They also
are responsible that a company’s managers and large
shareholders do not exploit smaller shareholders;

2) to inspire managers to put the firm above any
personal goals. Modigilani and Miller, in early work,
defined firms as collections of investment projects
that created cash flows. In this perspective, securities
such as debt and equity are claims to these cash flows.

However, Corporate Governance, in addition to
the boards of companies, has a lot of other factors.
There are several institutions that push for proper
Corporate Governance, and they include interme-
diaries that can have dramatic impact on the reputa-
tion of a particular firm, such as investment banks
and audit firms, securities laws and regulators such
as the Securities and Exchange Commission (SEC)
in the United States, and also disclosure regimes that
produce credible firm-specific information about
publicly traded firms 3, P. 65].

However, currently most of the literature is based
on American firms. At the core of this problem is
that, based on American experience, many authors
see the shareholders as the ONLY stakeholders.
Thus, for example, agency theorists largely view cap-
ital as shareholders (principals) whose interests are
merely functions of risk and returns. Comparisons
focus on the degree of ownership concentration,
where concentrated ownership leads to major in-
fluence on management while fragmentation tends
to pacify shareholder voice. For example, Chauhan,
et.al, (2016) investigates the effects of firm-level
corporate governance practices in India arguing
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that professional corporate governance discourag-
es insider practices by controlling owners and that
this improves future firm performance. Similar stud-
ies have been done on East Asian firms for example
the study by Claessens et al (2000) on the separation
of ownership and control for 2,980 corporations in
nine East Asian countries. However, while equating
shareholders to stakeholders not much attention is
given to the fact that various types of capital (e.g.,
banks, pension funds, individuals, industrial compa-
nies, families, and so forth) have different identities,
interests, time horizons, and strategies. To map this
diversity [3] define three dimensions along which
the relation of capital to the firm varies:

1) whether capital pursues financial or strate-
gic interests

2) the degree of commitment or liquidity of capi-
tal’s stakes,

3) the exercise of control through debt or equity
[3].
This is all the more important as corporate scan-
dals repeatedly draw attention to the importance of
good corporate governance.

The field is rapidly expanding. There are several
aspects of Corporate Governance that are relatively
unexplored. For example, the definition of board ac-
countability, and the creation of such accountability
are yet to be studied intensively. Other factors are
the dominance of agency theory that is being in-
creasingly challenged, the different ways of corpo-
rate governance that has a strong cultural connota-
tion, and a move away from the study of American
corporate governance which has influenced much
of the research on Corporate Governance [4] has
now become the norm in corporate research. There
have been increasing calls for cross country com-
parisons of corporate governance rather than the
narrow focus on corporate governance structures
within a particular country [5]. This is an emerg-
ing field of corporate research as for example studies
on how in firms from Indonesia, Korea, Malaysia,
the Philippines, and Thailand, firm-level differenc-
es in variables related to corporate governance had
astrong impact on firm performance during the East
Asian financial crisis of 1997-1998 [6].

Scandals such as Enron and the collapse of banks
such as Lehman Brothers show how weak corpo-

rate governance is while showing how important
stake holder relations are [7]. Denis and McConnel
(2009) talk about the “second generation of interna-
tional corporate governance research” that looks at
how differing legal systems can impact the structure
and effectiveness of corporate governance. Jiaporn.
et.al (2015) argue that that firms with more effec-
tive governance exhibit corporate strategies that are
significantly less risky. Klapper and Love (2004) as-
sert that firm-level corporate governance provisions
matter more in countries with weak legal environ-
ments. In a similar manner, studies have looked at
the role of government in relation to SME develop-
ment in economies at different stages of market re-
form (Smallbone & Welter, 2001) or at the structure
of large business corporations in Europe, mainly on
the European continent [8].

2. Literature Survey. New research has tried to
expand the horizons of current research. Roberts,
McNulty and Stiles try to measure how effective
Company Boards are by looking at the work and
relationships of non-executive directors. They ar-
gue that one of the biggest gaps in the literature on
corporate governance is that there is no clear under-
standing of the behavioral processes and effects of
boards of directors.

Most of the extant work looks at board struc-
ture, composition and independence while ignor-
ing the role of non executive directors. Roberts, Mc-
Nulty and Stiles argue that what is equally or even
more important is the actual conduct of the non-
executive vis-a-vis the executive that determines
board effectiveness. This goes against the dominant
theoretical paradigms of agency and stewardship
theory, and control versus collaboration models that
have influenced the study of Corporate Governance.
Hart O (1995) try to create a theoretical perspective
for research into Corporate Governance.

They contend that the key element that is miss-
ing in the study of the subject is accountability as a
central topic. They argue that this perspective is key
to explaining the actual behavior of company boards
and call for a move away from the dominant para-
digm of agency theory in studying corporate gov-
ernance. In other words, what is important is not
the composition or structure of the board, but the
way in which the board interacts with non executive
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elements in a company. Thus they distinguish be-
tween the concept of accountability and the way in
which accountability is actually created.

One of the aspects that have increasingly come
under challenge is institutional theory. This ap-
proach sees corporate governance by seeing corpo-
ration as embedded in a set of formal and informal
rules. There are also the individual ways in which
corporation respond to various pressures. Therefore
for example, the institutional perspective framework
has been used to show how politics shapes shape
corporate governance. Rubac and Jensen (1983)
argue that the market for corporate control is like
an arena where managerial teams compete for the
rights to manage corporate resources.

For example, Fligstein (1990), using an institu-
tional analysis argues that Chandler’s portrayal of
markets as exogenous and powerful determinants
of organizational behavior, which, as technology ad-
vanced and markets expanded, led to firms and their
managers becoming large and decentralized in order
to take over market functions, which in turn opti-
mized efficiency and profit. Fligstein, on the other
hand, argues that the managers of the most powerful
firms, motivated and constrained by economic, po-
litical, and legal circumstances, construct “concep-
tions of control” (ideologies about economic sur-
vival), which in turn drive managerial strategies [9].

His key argument is that it is the economic strat-
egies of firms that drive the market rather than the
other way around. In tune with institutional theory
he brings up the concept of “organizational fields”
to explain the diffusion of conceptions of control
across organizations: organizational fields refer to
the group of competitors, suppliers, customers, and
others within which there is a high degree of interac-
tion or comparison. [9].

When such conceptions of control lead to remark-
able success in the most powerful firms in a given or-
ganizational field, other firms in that field are forced to
adapt similar strategies in order to survive: thus these
conceptions become increasingly prevalent and insti-
tutionalized within organizational fields.

Fligstein asserts that once institutionalized, a con-
cept of control will dominate organizational strategy
until some external shock to the system leads to anew
conception of control. Such changing paradigms have

enormous impact as conceptions of control influence
both which organizations compete and how they
compete. This means that the conceptions of control
are powerful models and tend to remain stable until
there is a strong external stimulus [9].

Following this, as Whitley points out, it might be
more proﬁtable to structure corporate governance
around economic logic, thus creating compara-
tive institutional advantages for different business
systems [10].

Huse acknowledges the work of Roberts, Mc-
Nulty and Stiles shows that creating accountability is
about bridging the gap between board role expecta-
tions and actual board task performance. Huse calls
for a new terminology, the accumulation of knowl-
edge and an accepted research agenda to study cor-
porate governance [11].

At present, key theories deal with Corporate
Governance can be classified into several categories,
namely general theories such as contingency theory,
that argues that there is no best design for corpo-
rate governance and that the context and actors
are very important. Evolutionary perspectives ar-
gue that Corporate Governance emerges and learns
through a series of experiences at the individual,
group, organizational, and societal levels. The sec-
ond sets of theories are board role theories of which
the agency theory and resource dependence are the
most important [11].

The work of Roberts, McNulty and Stiles’s uses
frames linked to board role expectations and thus
also to define accountability. They study the nature of
the interactions in Corporate Governance which in-
clude the study of trust and emotions and how ac-
tors respond to various pressures. They also look at
how the evolution, existence and consequences of
formal and informal structures and norms, includ-
ing board leadership characteristics affect Corpo-
rate Governance. Huss (2005) introduces a third
framework explaining the board decision-making
culture, including cognitive conflicts, preparation
and involvement, generosity and openness, creativ-
ity, critical questioning In this framework approach,
a corporation is defined as sets of relationships and
resources whose aim is to create value.

2. Conclusion. As this paper has shown there
are various perspectives on Corporate Governance.
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Earlier studies used theory such as agency and insti-
tutions to explain corporate governance, but such
studies had inherent weaknesses that become more
prominent as globalization takes place. Based on a
narrow interpretation of corporate governance that
saw shareholder profit as the only criteria of corpo-
rate governance, this model has been increasingly

challenged, most notably on the way that success is
defined. Increasingly the evidence is that sharehold-
ers are not the only stakeholders. Thus, corporate
governance is an emerging field, being challenged at
both the theoretical and empirical level. Given the
transnational nature of business today, new defini-
tions will have to be coined.
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TeopeTnyeckue n npakTnyeckue npoodsieMbl KOHCTUTYLLUOHHO-
NnpPaBoOBOro nccrsiegoBaHUS YroJIoOBHOro npouecca
B A3epOangxaHckoi Pecnybnvke: MeToO010rM4ecKnii noaxon,

AnnoTanms: B craTbe paccMaTpuBaeTcs HEKOTOpPbIe BOIPOCH TEOPeTHYECKMX M IIPAKTHIECKMX
po6AeM KOHCTUTYTIIHOHHO-IIPABOBOTO HCCAEAOBAHHUS YTOAOBHOT'O ITpoIjecca B A3epOariA>KaHCKOM
PecrmrybAuKke, XapaKkTepu3yeTcsi HeKOTOpPble METOAOAOTHYecKHe ocobeHHOcTH. OTMedaeTcs, YTo, C 3a-
KOHOAQTEAbHOM TOYKH 3peHHS AepUHHUITMIO YTOAOBHOTO IPOIlecca HeAb3sl CIUTaTh MOAHBIM. 1o aTon
IpUYKHE aBTOP, OOPAINasiCh K TEOPETUIECKH-IIPABOBOI AUTEPAType, CIUTAET HEOOXOAMMBIM IIPHU-
HEeCTH SICHOCTb Pa3AMYHbIM IIOHATHAM B YTOAOBHOM ITpoIiecce.

KaroueBbie CAOBa: IIPaBO, yTOAOBHBIM ITPOIIECC, KOHCTUTYITMOHHOE ITPaBO, TEOPUS, IIPAKTHKA.

Coraacuo cT. 2 YroaosHo-IIporjeccyaAbHOro  HHKH YTOAOBHO-TIPOIIECCYaABHOTO 3aKOHOAATEAb-
Koaekca Asep6aiipxanckoil Pecry6anky (MCTOY-  CTBa), CaMbIM OCHOBHBIM aKTOM, COCTABASIIOIIMM
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YTOAOBHO-TIPOLIeCCyaAbHOE 3aKOHOAATEABCTBO A3ep-
OaripA>KaHCKOM PeClTyﬁAI/IKI/I, sBaseTcs Koncrurynus
AsepbaripxaHckort Pecrybanku.

Ha ocHoBe MHOrOYMCAEHHBIX ITOAOXKEHHUI YTO-
aoBHO-IIporneccyaapnoro Kopexca HemocpeacTseH-
HO HAU KOCBEHHO cTOUT KOHCTHTYIUS, 4TO B CBOIO
odepeAb AeAaeT HeOOXOAUMBIM H3ydeHIe YTOAOBHO-
ro Impoljecca B paMKaxX KOHCTUTYIHH.

XoTeAoCh 6bI HAYATh C TOAAYEH IIOHSTHS YTOAOB-
HOTO IIpoIiecca.

B cr1.7.0.3. Yrososro-IIponeccyaarnoro Kopexca
Asepbaiipxanckort Pecrryb6Anku, rae mpeACTaBACHBI
OCHOBHbIE IIOHATHSI COOTBETCTBYIOMIE! cdephl, yro-
AOBHBII IIPOLECC MPEACTABAEH TaKUM 0Opa3oM —
YTOAOBHBII IPOIIECC — COBOKYITHOCTD ITPOLIecCy-
AABHBIX ACMCTBHI I10 YTOAOBHOMY IPECAEAOBAHUIO
Y IIPUHATBIX IIPOIIeCCYaAbHBIX IIOCTAaHOBACHHI.

C 3aK0HOAATEABHOI TOYKHU 3peHHUs AeQUHHIIUIO
YTOAOBHOTO ITPOI}eCCa HeAb3sI CAUTATb IIOAHBIM. AaH-
HOe OIIpeAeAeHHe YTOAOBHOTO IIpoILjecca HOCHUT 00-
muit xapakrep. I loromy 4To, ocHOBHbIE XapakTepHbIe
4epThl He NTePeYrCACHbI U He ITPEACTaBACHbI OCHOB-
Hble CBOMCTBA, OTHOCSIINECS K AAHHOM KaTerOpUu.
Io aToit mprduHe, 06paIAsICh K TEOPeTHIECKH-ITPa-
BOBOI AUTEPAType, MBI CIHTaeM HEOOXOAMMBIM IIPeA-
CTaBAEHMS ITOHATHS K YTOAOBHOMY IIPOIIeccy.

A.I. MoBcyMOB, y4UTbhIBasi COLIMAAMCTHYIECKHE
TpebOBaHMSI BpeMeHH, HCTOAKOBAA YTOAOBHBII
IIpoIlecC B TaKOM IOPsIAKE: YTOAOBHBIN IPOIjecc
SIBASIETCSI ITPOLIECCYAAbHOM AeSITEABHOCTDIO I10 pac-
CAGAOBAHUIO, CACACTBHUIO, OCYIIIECTBASIEMBIM B ITPO-
LlecCyaAbHOU popMe, BO3OY>KAEHHUIO, CAEACTBHIO,
PacCMOTPEHHIO U PelIeHUI0 YTOAOBHBIX A€A B CyAe
IPOKYpaTypoil U CyAeOHBIMH OpraHaMH, OIpeAe-
ACHHBIMHU 3aKOHOM Ha OCHOBAHUU IIPUHIIUIIOB CO-
IJMAAMCTHYECKOTO AEMOKpPATH3Ma, HAIPaBACHHBIX
Ha BBIIIOAHEHHE 3aAa4 IMPaBOCYAHSI I10 YTOAOBHbBIM
Aeaam [9, C.6].

M. AxadapryanesB yroAOBHOMY IIPOLIECCY AQA
TaKoe TeopeTHYecKoe 3HaueHue: YTOAOBHBIM IIPo-
I1eCC SBASIeTCS IPOIeCCYaAbHON AeSTEAbHOCTDIO
10 PaCCAEAOBAHUIO, CAGACTBHIO, OCYIIeCTBASIEMbIM
B IIPOLIeCCYaAbHOU $opMe, BO3OYKAECHHUIO, CACA-
CTBUIO, PACCMOTPEHHUIO U pelIeHHI0 YTOAOBHbIX
A€A B CyAe MPOKYpaTypoil U cyAeOHBIMH Opra-
HaMH, ONpeAeA€HHBIMU 3aKOHOM Ha OCHOBAaHUHU
A€MOKpPaTHUYeCKUX IPHUHIIUIIOB, HaIlpaBAEHHBIX

Ha BBIIIOAHEHHE 3aAa4 IIPABOCYAHUS II0 YTOAOBHBIM
aeaam [7, C. 6].

ITpeAcTaBASIS IIOHSITHE YTOAOBHOTIO IIPOLiECCa,
M. AsxadapryareB CYMTAET, YTO YTOAOBHBIN IIPO-
I1eCC ¥ IIPABOCYAHUE ITO ABE HePa3phIBHbIE IIOHATH.

B npaBoBoi1 AUTEpaType IPABOCYAHIO AQHO Ta-
KO€ IIOHSTHE: IIPABOCYANE — 3TO (pOPMA 3aIUTHI IO-
CYAQPCTBEHHOT'O CTPOSI, IO IOAUTUYECKUX U 9KOHO-
MHYECKHX CUCTEM OT AXOOBIX IIOCATATEAbCTB, 3alUTa
IIPABOBbIX M 3aKOHHBIX HHTEPECOB TOCYAAPCTBA, OP-
FaHU3ALUI U IPAKAAH, BCECTOPOHHEE YKpeIAeHHe
3aKOHHOCTH U I0PUAUYECKUX IIPABHA, BOCIIUTAHIE
IPOKAQH, PACCMOTPEHHE U pelleHre CYAAMHU YTOAOB-
HBIX U IPAKAAHCKUX ACA C LIEABIO TIPEAYIIPKACHIS
¥ IIPEAOTBPALLeHYS [IPABOHAPYLICHU, 1 IIPUMEHe-
HUe TOCYAQPCTBEHHBIX IIPUHYAUTEABHBIX MEP K AU-
IlaM HAPYLIUBIINM 3aKOH HAU ONPAaBAAHUE HEBUHO-
sHbIX An1j [ 10, C. 98].

VAu — mpaBOCyAHe 9TO AESTEABHOCTH CIIe-
IIMAABHBIX TOCYAQPCTBEHHBIX CYA€OHBIX OPraHOB
II0 YKPEIACHHIO 3aKOHHOCTH 1 IOPHAUYECKHX IIPa-
BHA, KaKMM AUOO CPEACTBOM, PACCMOTPEHHUE U pe-
IIeHHe CYAeOHBIMU HCIIOAHUTEASIMU IPAKAAHCKIX
(aAMUHHCTPATUBHDIX) M yTOAOBHBIX A€A B IIPOLIECCY-
AABHOM IIOPSIAKE, OTIPEAEACHHBIMU 3aKOHOM Ha OC-
HOBE AeMOKPAaTHYeCKHX IIPUHIIUIIOB C [JEABIO BOC-
IIUTAHUS TPOKAQH B AyXe NATPUOTH3MA U YBOKEHUS
IIPaBHA COCYILeCTBOBAHUSL

ITo muenuro ®. M. A66acoBoii, AAS OCO3HAHUSA
KaTerOPUU YTOAOBHOIO IIPOLiecca, HEOOXOAMMO
ompepeaeHue ero copepxxanust. CopepxaHue yro-
AOBHOT'O IIPOLIECCa COCTOUT U3 AESITEABHOCTHU Op-
FaHOB IIPEABAPUTEABHOTO PACCAEAOBAHNS, BEAY VX
60pb0Y C MPeCTYIHOCTBIO U OPTaHOB IIPABOCYANS,
¥ 0011je CTBEHHBIX OTHOIIEHHI BOSHHUKAIOIINX, IIPO-
AOAKQIOIMXCSI MAU IPEKPAIIAIOMUXCsl, OXPaHsIe-
MBIX, 00€eCIIeYrBaeMbIX M PErYAUPYEMBIX YTOAOB-
HO-IIPOLIECCYAABHBIM 3aKOHOAQTEABCTBOM, B CBSI3U
C OCymecTBACHHEM AAHHOM AesiTeabHOCTH [ 4, C. 13].

®. M. A66acoBa oTMedaeT Ha3HAUYEHUE YTOAOB-
HOTO IpoLjecca obecredeHreM pelIeHus 3aAa4 yro-
AOBHOTO CYAOIIPOHU3BOACTBA.

B crarpe 8 Yroaosno-IIponeccyaapnoro Kopex-
ca IPeACTaBAEHbI 3aAQYH YTOAOBHOTO CYAOIPOU3-
BOACTBA.

1) 3amuTa AMMHOCTH, OOIECTBA U TOCYAAPCTBA
OT IIPECTYIHbIX [IOCATATEABCTB;
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2) 3amuTa AMYHOCTH OT CAy4aeB 3A0yTIOTpebAe-
HUS AOAYKHOCTHBIMU [IOAHOMOYMSIMU B CBSI3U C A€H-
CTBUTEAbBHBIM AU ITPEATIOAATaeMbIM COBEpUIeHHEM
IIPeCTyTIACHHS;

3) OBICTpOE PacKpbITHE IPECTYIIACHNUH, BCeCTO-
pOHHee, IIOAHOe U OOBEKTUBHOE BBLICHEHHE BCeX
0OCTOSITEABCTB, CBSI3aHHBIX C YTOAOBHBIM IIpecAe-
AOBaHIEM;

4) m306AMueHUC 1 IpUBAedYeHHe K yTOAOBHOM OT-
BeTCTBEHHOCTH AUI], COBEPIIUBIINX IIPECTyIIACHHE;

5) OTIIpaBA€HHE ITPABOCYAUS B IIeASIX HAKA3aHHUS
AUI], OOBHHSIEMBIX B COBEpIIEHUU IIPECTYIIACHUS,
C YCTaHOBA€HHEM UX BUHbI U peabHAUTAIINU HeBU-
HOBHBIX.

K. Cappip’kaAuHCKast B CBOeM BBICTYIIACHUH
B 2005-M roay B CBsi3U ¢ mpobAeMaMU yCOBepIIeH-
CTBOBAHHSI 3aKOHOAATEAbCTBA A3epbaiiAXKaHCKOM
Pecriy6auxu oTMeTHAQ, uTO YroaoBHO-IIpoueccy-
aapHbIi Kopekc Aszepbaiiaxanckoi Pecrybamku
HapsIAy C OCYIIeCTBAGHHEM YTOAOBHOTO CYAOIIPO-
M3BOACTBA Ha OCHOBE AMOKPAaTH4YeCKHX IPUHIU-
II0B, C BO3MOXKHOCTBIO OOecIiedeHHs IIpaB 1 CBOOOA
JeAOBeKa U IpaxkAaH, yTBepxAeHHbIXx KoHcruTy-
Ijue, XapaKTepHU3yeTCs Takke MHOXXeCTBeHHbIMU
IPOTHBOPEYSIMU U IpoOeraMu. ITH IIPOTUBOPe-
YU ¥ IPOOEABI CYIeCTBYIOT B OOABIIMHCTBE TAAB
Yroaosno-IIponeccyaapnoro Koaekca, B Tom uncae
B HOpPMaX, PeIr'yAUPYIOIIHX BeAeHHEe OTAEAbHDIX CACA-
CTBEHHBIX U IIPOIeCCYyaAbHbIX ACHCTBUI [3,C.6].

B cBoem aannoMm BpicTymaenun K. Capbipxa-
AVHCKAsI 9TH IPOTHBOPEYHs U IPOOEAB], CYILIeCTBY-
Iolue B HopMax YroaoBHo-IIponeccyaapnoro Ko-
AEKCa B CBSI3U C BEACHHEM CAEACTBEHHBIX ACHCTBUI,
CIPYIINPOBaAA HIKECACAYIOIUM 0OpasoM:

1. B cBsI3H CO CAGACTBEHHBIMU AEHCTBUSIMH, OCY-
I[eCTBASIEMBIMU AO HadyaAa YTOAOBHOTO A€Ad — OT-
MEeTHM, 4TO XOTS B 3aKOHOAATEAbCTBE TOT'O ITEPHOAQA
U OTPa’keHa BO3MOXKHOCTb IPOBEAEHHSI OCMOTpa
MeCTa IPOMCIIECTBHS AO BbIHECEHHUS pelleHUs
0 BO30Y>XAEHHU YTOAOBHOTO A€AQ, OAHAKO B ITOCAe-
AyronieM u3MeHeHHUH B CT. 207.4 1 217.1 YroaoBHO-
ITponeccyaaproro Koaexca oo6aBaeHBI cAOBa «Ha-
3HaYeHHEe IKCIIEPTU3DI>.

X0TeAOCh ObI OTMETUTD, YTO XOTS 3aKOHOAATEAD-
HO U 3aTPOHYT AAHHbIM MOMEHT PaCKPUTHKOBAHHbIH
B TEOPETHYECKOM AUTepaType, OAHAKO Mbl He CYH-
TaeM BOIIPOC HcyepraHHbIM. I1o Hamemy MHeHHIO,

HeIleAeCOOOPa3HO LeAUKOM OrPaHHYUBATh BeACHUE
CAeACTBEHHBIX ACHICTBUIL, IPUHATHEM KaKOro-Au60
IPOIIeCCYaAbHOIO aKTa.

B HEOTAOXHBIX CAYYasIX AO BO30Y>KAEHUS YTOAOB-
HOT'O A€Ad MOJKeT OBITb Ha3HA4eH HU TO YTO, OCMOTP
MeCTO IIPOUCIIeCTBH U 9KCIIePTH3a, HO U Ha3Haye-
HbI 1 0QOPMAEHbI APYTHEe CAGACTBEHHbIE ACHCTBHSL.
AOBOAUM AO Balllero BHUMaHMs, 4TO YTOAOBHOE IIPO-
U3BOACTBO 9TO CHCTeMa, AeHCTBYIOIAasl B PaMKax
CYAOTIPOU3BOACTBA, U B AOOOM CAy4dae ITOCAEAHSIS
¥ BBICIIASI [JeAb KOTOPOW 3alIUTa IIPaB 1 CBOOOA de-
AOBeKa U TPa’kAAQH, BOCCTAHOBAEHHE HapyIIeHHbIX
IIpaB 1 3aKOHHBIX HHTepecoB. I 1o aToit npuynHe, MbI
CYMTaeM, YTO HapyUIeHHbIe UAU IPeANlOAAraeMble
HapyILIeHUs IIPaB U CBOOOA YeAOBeKa M TPAXKAAH,
AOAKHBI OBITH B CaMble KpaTyafiiiue CPOKH U C MH-
HUMAAbBHOM 3aTPaTOM BOCCTAaHOBAEHBL Takke Kak
M OCMOTP MeCTa IIPOUCIIeCTBHS, U Ha3HAUYeHHe KC-
IIepTHU3BI AO HAYAAO YTOAOBHOTO A€AQ BO3MO>KHA, MBI
IpepAaraeM BKAIOUEHHE B COOTBETCTBYIOIUE CTaTbU
BO3MOXKHOCTD IPOBEACHHS APYTHX CAEACTBEHHBIX
AEVCTBHUM, UMEIOITHUXCS B YrOAOBHo-HpoueccyaAb—
HoM Koaekce.

2. Bropasd rpyrmia HeAOCTaTKOB CB3aHHbIX C yCO-
BepIIeHCTBOBaHUEM YroaoBHo-IIporjeccyaabHOro
Koaekca, ykasano B 237-u u 257-M cTaTbsx. B aeit-
CTBYIOIEM YTOAOBHO-TIPOIIECCYaAbHOM 3aKOHOAQ-
TeAbCTBE COXPaHeH MHCTUTYT MOHAThIX. CoraacHo
3TOMY, IIPH OCYI}eCTBAEHUH HEKOTOPBIX CAEACTBEH-
HbIX U IIPOLIECCYAAbHBIX ACMCTBUH, B 3aKOHOAATEAD-
CTBE OTPaXEHO YYacTHe IOHATHIX U YAOCTOBEepeHue
IPOIIeCCYyaAbHBIX aKTOB CBOMMHU noamucsmu. Hanpu-
Mep, OCMOTP MecTo Tpoucirectsus |3, 236 ], mpous-
BOACTBO 06bicKa u BbieMku | Cr, 44]. CripaBeaarBo
OTMeYeHO, YTO XOTs IIPHU IPOBEAEHHU HEKOTOPBIX
CA@ACTBEHHDIX A€HICTBUI U UCITOAB3YIOTCS TIOHATDIE,
OAHAKO B CTaTbAX 237 — IPH U3BAEYEHHH TpPyIa
U3 MOTHABI M 257 — HAAOXKEHUH apecTa Ha IOYTO-
BO-TeAerpadpHYIO H HHYIO KOPPECIIOHAEHIIUIO, IIPO-
U3BOACTBA €e OCMOTpPA U BbIeMKH, YYaCTHe ITOHSTHIX
He IIpeAycCMOTpeHo. B yacTHOCTH npu HaaoKeHHU
apecTa Ha IOYTOBO-TeAeTpadHyI0 U MHYIO KOoppe-
CITOHAEHIIUIO, TPOM3BOACTBA €€ OCMOTPA U BhIEMKH,
OBIAO PACKPUTHKOBAHO IIPABO PaOOTHUKOB yIIpaBAe-
HHS CBSI3H TI0 TIOBOAY MX IIPOIIECCYaAbHOTO CTaTyca.
Mpe! mpUHUMaeM KpUTHKY U Tpobea B YroaoBHO-IIpo-
I1eCCYaAbHOM KOAEKCE, B CBSI3H C AAHHBIM BOIIPOCOM.
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OAHAKO B AQHHOM CAyYae XOT€AOCh ObI OTMETHTb
4TO, HECMOTPS Ha IIPOTHBOPEYHS, Mbl He CIUTaeM Ije-
AeCOO00pa3HbIM BKAIOYEHHE B 9TH CTAThU [2371257]
IIOAOXKEHIS], CBSI3aHHOE C y4acTHeM MOHAThIX. Ha-
060pOT, OAOXKEHHSI, yAOCTOBEPSIIOLIUe YIaCTHe I10-
HATBIX HU TO, YTO AOAKHDI OBITh BKAIOUEHBI B CTATbHU
237 n 257, HO U y4uTHIBasi TpeOOBaHISI BpeMeHH,
U3BACUEHbI U3 APYTUX CTaTeH U CYUTATD HX yCTapeB-
ITMMH KaK YTOAOBHO-IIPOIIeCCYaAbHbI HHCTUTYT.

Ecau BbIpasutbcs 60Aee sicHee, CETOAHS B XOA€e
YTOAOBHOTO IIPOIIeCca Mbl CTOPOHHHKH HCTIOAb30Ba-
HISI COBpeMeHHO! TexHUKU. CunTaeM, 4YTO UCIIOAD-
30BaHUE AOCTIDKEHUH COBPeMeHHO! TeXHHKH II0-
MOXET ¥ PeaAU3aIlMi MAKCUMAaAbHON 9KOHOMHOCTH
(BpeMeHI/I U MaTe€pPHAABHBIX CpeACTB) B YTOAOBHOM
Impoliecce, U BEAGHHUIO IpoIiecca B YCAOBUSX IPO-
3PaYHOCTH 1 0OBEKTUBHOCTH.

Y AaHHOTrO BOIpOCa MMEIOTCS IPaBOBble U PaKTH-
yeckue ocHoBauus. Tak, B crarbsax 227.6,236.4,237.3,
248.3,257.5,260.5,262.4,27S.5, yrBep>XAeHO IIPaBo
HCIIOAB30BAaHUS cAepoBaTeAeM (OTO, BUAEO U KH-
HOCHEMKH HAM APYTHX 3aIIUCBIBAIOIIUX TeXHIIECKUX
CPeACTB, IIpU IIPOBEAEHUH COOTBETCTBYIOLTHX CACA-
CTBEHHBIX AeHicTBHi. 1o HamemMy MHeHHIO MHUpOKOe
U IIOCAEAOBATEABHOE HCIIOAB30BAHKE CAEAOBATEAEM
AQHHOTO ITPaBa, AQAYT CBOU ITOAOXKHUTEAbHBIE PE3yAb-
TaTbL. B TakoM cAydae yCTpaHUTCS HHCTHTYT HOHATBIX.

3. Tpernit mpobAeMaTHYHbIM MOMEHT, BCTpeya-
IOIUICS BO BpeMsi IOAX0AA k YroaoBHO-I Iponeccy-
aapHOMY KoOAeKCy B paMKax KOHCTUTYIIMH, CBSI3aHO
CO CAGACTBEHHBIM AEHCTBHEM HAAOXKEHHS apecTa
Ha MMyIecTBo, uMeromuiica B 32-i raase. K. Ca-
PBIA’KAAMHCKAs OTMEYAeT, YTO MEXAY CTaTbsIMHU
18.3 u 249.2. u crarpeit 249.5 Yroaosno-IIponec-
cyaapHOTO Koaekca MMeIOTCS MPOTHBOPEYHSL.

YyeHas, mpUKOBbIBasl BHIMAaHUE HA IIPOTUBOpE-
41, OTAAAQ TIPeANIoYTeHue cTaThaM 18.3. u 249.2.
U OTMETHAQ, YTO apPeCT Ha UMYIIeCTBO BXOAUT B HC-
KAIOUUTeAbHbIE IOAHOMOYHS CyAd. MbI TOXKe cumTa-
eM, YTO 0OCTOSTEABCTBO, IPEAYCMOTPEHHOE B CTa-
The 249.S. YroaosHo-IIponeccyaapnoro Koaexkca,
nporuBopeduT crarbe 29.4 Koncrurynuu (HI/IKTO
6e3 peleHHs CyAd He MOXKeT ObITh AHIIEH CBOeH CO0-
CTBEHHOCTH) U I'paxxpanckomy Koaexkcy.

Cratps 61 Koncrurynuun A3ep6a171A>KaHCK0171 Pe-
crry6Amky, HasbiBaeTcsi [IpaBo Ha moAyueHmue npaso-
Boi1 momowu. CoraacHO AQHHOM CTaThe:

L. Kaxxpblit 06AapaeT IpaBoM Ha IIOAyYeHUe KBa-
AI/I(l)I/ILII/IpOBaHHOfl IIPaBOBOM IIOMOIIH.

II. B mpeAycMOTpeHHbIX 3aKOHOM CAy4YasiX IIpaBo-
Basi IIOMOIIb OKA3bIBAETCsI OECIIAATHO, 3a CYeT TOCy-
AApCTBa.

III. ¥ xa)A0ro AMila ¢ MOMEHTA 3aAeprKaHus,
apecTa, IPeAbSIBACHUS OOBUHEHNUS B COBEPIIEHUH
IIPECTYTACHHS CO CTOPOHbBI KOMIIETEHTHBIX IOCY-
AAQPCTBEHHBIX OPTaHOB €CTb IPaBO IOAb30BATbHCS
IIOMOIIBIO 3aITUTHHKA.

Ha ocnosanuu cpasrenns Koncrutynuu 1995-ro
roaa c npeabiaymuMu O cHOBHbIMY 3aKOHAMU MBI OT-
MEeTHAH, YTO HacTosmast KoHCTUTYIMS OXBaThIBaeT
B ce0e yCOBepIIeHCTBOBAHHDII BAPUAHT IIPABO Ha I10-
AydeHue rpaBoBoii momomu. Ecan o6paruts BHIMA-
HHe, TO MO)KHO YBUAETD, 9YTO 3aKOHOAATEABCTBO yT-
BepXKAAeT He TOABKO ITOAyYeHMe IIPAaBOBOM IIOMOIIU
AUIIOM, HO M IIPU3HAETCSI KaK CyObeKTHBHOE IIPaBO
OKa3aHUs KBaAM(PUIIMPOBAHHOM IPaBOBOM IIOMOIIH.

KBaau¢uuuposanHas mpaBoBasi IIOMOIIb 0be-
CIIeYMBAEeTCs BBICUINM 0Opa3oBaHUeM aABOKATA, AO-
CTATOYHBIM ero OIbITOM paboTsL IToAyuenue auriom
KBaAMPUIIMPOBAHHOM IPaBOBOM IOMOIY OTPasKeHO
B COOTBETCTBYIOIEM 3aKOHOAATEAbCTBE.

B yroaosrOM mpouecce nmopospesaeMoe AUIIO,
00BUHsIEMOE AHIO MeeT IPABO Ha MCIIOAb30BaHUE
IIOMOIIM 3alJUTHUKA, IIOCTPAAABIIee AUIO, TPaX-
AQHCKHUH HCTell, TPaXXKAAHCKUI OTBETYHMK Ha IIOMOIIb
npeacraBuTess. Hapsay ¢ aTum u 3amumaeMble AuIia
U IPEACTAaBUTEAH TAKXKe MOT'YT OCYIeCTBASITD IIPO-
IJeCCyaAbHbIE ITpaBa.

W3 narmonaapHbIx aBTOpoB M. M. Axadapos
KOMMeHTHPYsI cTarbio 63 KoncTuTyrmu Asepbaiip-
XKaHCKOU PecryOAMKY CIIpaBEAAMIBO OTMEYAeT, YTO
OCHOBHbIE BOIIPOCHI YTOAOBHOT'O CYAOTIPOM3BOACTBA
CBSI3aHHOE C IIPe3yMIIIHel HeBUHOBHOCTH, PEIIAI0T
He OpraHbl CACACTBHS M PACCA@AOBAHUS, U He Opra-
HBI IIPOKYPaTypbl. ABTOpP K TOMY XK€ OTMEeYaeT, 9TO
pellleHIe U COCTAaBACHHBI OOBHUHHUTEABHbIH aKT
CAepAOBaTeAeM, IPOKYPOPOM MAM CYAbeH O IIPUBAe-
4eHHU B KaueCTBe OOBUHIEMOIO AMI[A, OTPAXKAeT
MHEHHEe 3THX OPraHOB TOABKO O BUHOBHOCTH AMIIA
0OBUHSEMOTO B COBEpIIEHHUH IIPECTYIIACHHUS, U XOTSI
9TH AOKYMEHTBI BIIOCAEACTBUU MMEIOT BAXKHOE 3Ha-
YeHHe AAS CYAA C TOUKM 3PEHHA pelleHHus BOIpoca
BUHOBHOCTH AHMIIa, OAHAKO OHU HHM B KOEM CAydYae
He MOTYT IPHUHHMMATbhCA KaK aKT, TOATBEPKAAIOIIHI
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BHMHOBHOCTbD AHIIA 0OBUHAEMOTO B COBEpPIIEHUH ITpE- Taxoxe xoTHM AOBECTHU AO Balll€erO BHUMAaHUA,
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This subject has been chosen to demonstrate
the great importance of the international law as part
of the obligative law to be implemented in Albania,
and as another tool used, which is the international
agreement, as well as the approach that the constitu-
tion has made to the international agreement as one
of law resources. The method used for this work is
qualitative research based on constitutional changes
over the years, comparing the constitutions estab-
lished in the Republic of Albania in order to show
the role of the international agreement as a imple-
mentation mechanism of international lawof our
legal system.

International law has a substantial impact in our
domestic law, that even for the fact that us being part
of the civil law legal family have unified the right
with other countries that are part of this legal fam-
ily, but not only. The international agreement itself is
an accord signed by two or more countries to make
possible the creation, modification or termination of
a legal relationship in the interstate or international
arena. International agreements being concluded
between states and international organizations are

either bilateral or multilateral. International agree-
ment is the instrument drafted by the public interna-
tional law concluded between the state institutions of
the Republic of Albania and other countries or inter-
national organizations, regardless of the form and its
denomination [1]. Denominations of international
agreements are various, we see them as a treaty,
convention, pact, protocol, declaration, charter, etc.
But regardless of denominations the legal value and
enforcement remains the same. States which sign
the treaty do not include any firm requirement for
labeling the international agreements at the time of
signing off international agreements [2, 358].

If we refer to the role of agreements in historical
chronology as resources of law and constitutional
arrangements we see that in the 1950"s [3] constitu-
tion in article 58/9 was determined the obligation of
signing and ratifying international agreements by the
Presidium of the National Assembly. This compe-
tence belonged to the People’s Assembly Presidium
and only in special cases ratification and denounce-
ment could be conducted by the National Assem-
bly. Since the the first creation of the constitution
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according to the concept of its sister Constitutions,
the Constitution of the People’s Republic of Alba-
nia provided this legal tool to cooperate with other
countries although Albania’s collaborations were too
few. In the 1976"s [4] constitution in Article 67 it
was determined that the body that had the right to
ratify international agreements was the Assembly.
The Assembly ratifies and denounces international
treaties of special importance. An innovation for this
constitution, different from the past one was the pos-
sibility that was given to the Council of Ministers to
sign international agreements. In Article 81 of the
1976’s Constitution was stipulated that the Council
of Ministers concludes international agreements,
approves and denounces those that are not subject
to ratification. Law No. 7491, dated 29.4.1991 “For
the Main Constitutional Provisions” in Article 4 is
determined that the Republic of Albania recognizes
and guarantees human rights and fundamental free-
doms, national minorities, recognized in interna-
tional documents, which clearly show the readiness
of Albania to conclude international agreements. Ar-
ticle 8 stipulates that the legislation of the Republic
of Albania considers, recognizes and respects the
principles and generally accepted norms of interna-
tional law, this means that the norms of the inter-
national law are provided in the numerous interna-
tional treaties and the agreement itself is a resource
of the interantional law. Article 16/5 determines the
competences of the Assembly of the Republic Al-
bania to ratify and denounce: Treaties of a political
nature; Treaties or agreements of a military charac-
ter; Treaties or agreements dealing with the borders
of the Republic of Albania; Treaties or agreements
relating to the rights and duties of citizens; Treaties
that derive financial obligations to the state; Treaties
or agreements which derive changes in legislation;
Treaties or other agreements which foresee that their
ratification or denunciation is done by the National
Assembly. On the 1998’s Constitution the interna-
tional law and international agreement finds a new
approach.

Republic of Albania in its system of law resources
has categorized the law resources following the crite-
ria of hierarchy where the first resource prevails over
the second and stands in a superior relation as com-
pared to the resource of alower rank. In The Consti-

tution of the Republic of Albania (Article 116) are
provided normative acts with general power on the
Republic of Albanian, as follows:

o Constitution.

« International agreements ratified by law;

o Laws;

« Other acts of the Council of Ministers and the
acts of the municipal councils or local authorities.

So our own constitution approved in 1998 as first
resource after itself, ranks the international agree-
ments ratified by law, giving it a greater importance
and making the international law part of the legal
system in the Republic of Albania. Modern constitu-
tions around the world today regulatein the best way
relations between domestic law and international
law, redefining the procedures to ensure the compat-
ibility between the norms of the two ranks 5, 50]. In
the same way the Constitution of the Republic of Al-
bania determines the position, the importance and
applicability of international law and the resource
of international law itself, the international agree-
ment. Right in the beginning of the first part of the
Constitution in Article 5 it provides the internation-
al law required to be applied, and one of the mecha-
nisms to implement directly the international law is
the signing and ratification of different international
agreements by immediately applying them. But this
means not only the implementation of the agree-
ments but also the implementation of the interna-
tional customary norms, as well as the general prin-
ciples of international law. In the right’s resources
system the role of the agreements is very important
because particular parts of the constitution provide
specific international agreement for the regulation
of specific institutes of the right. Referring to the
constitution of the Republic of Albania, we can dis-
tinguish two types of international agreements. By
the way that they become part of the albanian legal
order, they are divided into two major groups:

« international agreements ratified by the Parlia-
ment

« international agreements signed by the govern-
ment of the albanian state.

This group has been created taking into account
the moment of entry into force and the ratification
of the international agreement. International agree-
ments ratified by the parliament have a different pro-
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cedure of entry into force and becoming part of our
legal order. Referring to Law no. 43/2016 “On inter-
national agreements of the Republic of Albania” in
Article S is stipulated that the defined subjects may
conclude international agreements on behalf of the
Republic of Albania or on behalf of the Council of
Ministers.

Given the importance the Parliament will sign
and ratify international agreements that are deter-
mined in the constitution in Article 121/1, agree-
ments which foresee legal norms concerning

« territory, peace, alliances, political and mili-
tary issues; In terms of this international agreement
are included all international agreements which pro-
vide for the delegation of the state sovereignty of the
Albanian state, military collaboration or even po-
litical collaborations with other states. Mentioning
here the North Atlantic Organisation which Albania
acceded in 2009. Albania became a member of the
Organization of the North Atlantic Treaty NATO,
after the completion of ratification of the Protocol
of Accession by all the allied countries and the de-
posit of the instrument of accession to NATO, to the
Department of State, which is the legal holder of the
Washington Treaty. Another case is the United Na-
tions Convention on the Law of the Sea, Montego
Bay, 10.12.1982 where the effective date for Alba-
nia is June 23, 2003. And many other agreements of
this nature [6].

- rights and freedoms and obligations of
citizens. The entirety of the rights and freedoms
provided by the Constitution of the Republic of Al-
bania in the catalog of rights and freedoms: rights
and personal freedoms, civil and political rights and
freedoms and the social economical and cultural
rights and freedoms are guaranteed by the constitu-
tion of the Republic of Albania. These include alarge
number of international agreements signed between
Albania and the UN and between the Council of Eu-
rope. We can mention a special case here to show
the importance of the international agreement in our
legal system, the case of the European Convention
on Human Rights (ECHR) [7].

In The Constitution approved in 1998 it’s fore-
seen in Article 17 the importance of the European
Convention of basic human rights, anticipating that
the limitations of human rights on fundamental

rights and freedoms can never have more severe re-
strictions than those predicted by ECHR. In this way
the constitution shows a clear position of the ECHR
by placing it on par with itself. The fact that the clear-
ly defined position of the ECHR in the constitution
shows that its implementation has the same weight
with our own consitution. « Republic of Albania’s
membership in international organizations; Here
we can mention international accession agreements
frequently appointed as declaration, treaty, Conven-
tion etc. Albania through this kind of international
treaty has joined the United Nations Organization
(UN), Council of Europe (CoE), etc. « assumption
of financial liabilities from the Republic of Albania;
« Constitution has foresight even other cases that the
Assembly by a majority of all its members, can ratify
other international agreements that are not contem-
plated in the above cases.

Law no. 43/2016 “On international agreements
of the Republic of Albania” in Article 17 is provided
the procedure of ratification of the international
agreement by the Parliament of the Republic of Al-
bania. Ratification that absolutely entails the emer-
gence of a law. Ratification as a legal act that shows
the consent of the Republic of Albania to be bound
by an international agreement signed earlier by it, fi-
nalizes the obligation of the Albanian state in front of
other international subjects with which it signs the
agreement and enabling entry into force of the inter-
national agreement and making it applicable in our
legal system. When we say ratification in the concept
oflaw no. 43/2016 “On international agreements of
the Republic of Albania” we have determined the
entry into force. All other agreements which do not
require ratification will enter into force and become
available to be applied at the moment of signing
the international agreement.

The second type provides for the signing of in-
ternational agreements by the government and the
obligation to notify the council for international
agreements signed on behalf of the Albanian govern-
ment. The announcement carried by the prime min-
ister serves as information on international relations
created by the government taking the consensus of
Parliament of the Republic of Albania, but not only,
because it is also considerded a control filter for the
government in its activity in the international arena.
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We can mention here the numerous cooperation
agreements in the field of politics, education and
cultural, which enter into force through the Council
of Ministers decision.

Ratification or not of the international agree-
ment, so regardless of the way of becoming part of
our legal system, it, as one of the main resources of
law in Albania has a direct impact on every develop-
ment or social crisis in our society.

Its impact on the legal system it’s reminded in the
moment that it becomes a mandatory part to imple-
ment in our legal order. The legal order itself being
a people’s relationship in a society is expressed and
sanctioned on the rights, so on the legal norms.
Part of these standards are also the rules of conduct
forth set on international agreements applicable in
the Republic of Albania, for the fact that the inter-
national agreement based on the constitution of the
Republic of Albania is part of normative acts with
general power in the Republic of Albania. Legal or-
der is divided into two elements, the first element is
normative and includes the rules of conduct and the
second element is factual comprising actual concrete
behavior, material that is made according to norms
[10, 193]. Given that social interaction are dynamic,
we say that the legal norms that regulate these social
relationship are also dynamic, namely its legal or-
der is not static, as a result, international agreements
always regulate the interstate relations in order to
serve the interstate relations born case by case.

The doctrine of international law groups the trea-
ties in two big groups taking into account the type
and importance of norms that prescribe behavioral
rules for the subjects that sign the treaty. The doc-
trine divides them into laws treaties and contract
treaties [8, 372]. This division makes no differ-
ence in the way of signing or ratification or applica-
bility, but it differentiates an international agreement
by the character of legal norms provided, whether
they are legal norms with general or specific char-
acter. Law treaties as well as contract treaties have
the same way of ratification by the Parliment of the
Republic of Albania, as far as the determined cases
predicted by the constitution of the Republic of Al-
bania Article 121/1.

An important element of the international agree-
ment to be part of the Albanian legal system is its

applicability. Depending on the applicability or their
entring into force the international agreements are
applicable or not. In the case of self-executing they
do not necessarily require to pass a law to enter into
force these agreement, in the second case the appli-
cability is related to passing a specific law of in order
to make possible entry into force of the international
agreement. Entry into force of international agree-
ments in the Republic of Albania is realized follow-
ing the same procedures as for other laws, according
to Article 117/3 provided in the Constitution of the
Republic of Albania. The ratified law is published in
the Official Journal together with the agreement in
Albanian language, identical in content and meaning
with the authentic document. Self-execution of an
agreement is discussed when that agreement is not
ratified by law. International agreements in the inte-
rior of their content do not determine whether the
agreement is self-executive or not. Self-execution of
agreements is regulated in the constitution or in the
constitutional right of each country. Self-execution is
a matter to be determined by the domestic courts
whenever they’re addressed alleged violations of in-
dividual rights, or when faced with the difficult case
to determine whether national legislation, which a
judge applies on a daily basis and which is very famil-
iar, violates or does not comply with an international
norm [9]. The number of international agreements
signed and ratified by the Republic of Albania is
significant, this because of the numerous develop-
ments of the Albanian state, but also because of the
cooperation in different areas with other countries,
in order to have a political, economical, cultural,
technological development etc.

Today any interstate relations are regulated
with international agreements, relevant to political
or financial crises they disappear in the moment that
countries cooperate with each other and the main
tool in imposing their own reciprocal obligations is
the international agreement itself. The function that
has been known to the international agreements as
appraising the law, manages to unify the right of a
group of states as well as to put stability in regional
or even global developments.

The international agreement serves to establish
obligations between the parties that sign it. The
reasons for signing an agreement can be various,

34



The role of the international agreement on law sources in the Republic of Albania

whether to establish stability and peace, to finalize a
state of war or even to develop cooparation in differ-
ent areas. As long as the relations between states are
connected to each other, the agreement will serve
as a connecting bridge between these countries. In
times of crisis or development the agreement brings
minimization or termination of crisis or otherwise
brings further development. It necessarily becomes
the means that makes an adjustment to the domestic
legal system of a country to cope with the regional
or international changes.

Conclusions

International agreements signed by the Republic
of Albania as part of law resources in Albania have a
direct impact on our legal system. Because of their
position located below the Constitution and above
the laws approved by the Assembly they apply im-
mediately if ratified with a law by parliament. Unlike
the international agreements signed on behalf of the
Republic of Albania, the international agreements
signed by the Council of Ministers of the Republic
of Albania are self-executing and do not require as a
liability to be applied passing of a special law. Ratifi-
cation or not of the international agreement, so re-
gardless of the way of becoming part of our legal sys-
tem, it, as one of the main resources of law in Albania
has a direct impact on every development or social
crisis in our society.International agreements in the
Republic of Albania will enter into force with the

same procedure as well as to other laws provided
for under Article 117/3 of the Constitution of the
Republic of Albania. The ratified law is published in
the Official Journal together with the agreement in
Albanian language, identical in content and meaning
with the authentic document.

As alegal tool to make possible the implemen-
tation of international law in our domestic law the
constitutions adopted in the Republic of Albania,
from the first Constitution of 1950 up to the con-
stitutional amendments of 2016 have absolutely
accepted its importance. This is due to the fact
that they have foreseen the signing of international
agreements by the constitutional institutions such
as People’s Assembly Presidium, the President, the
Council of Ministers by expressly providing it in the
fundamental law, the constitution.

International agreement as appraising the law
manages to unify the right of a group of countries
and to put stability in regional or global develop-
ments, and also on the case of the development of
Albania.The number of international agreements
signed and ratified by the Republic of Albania is
significant, this because of the numerous develop-
ments of the Albanian state, but also because of the
cooperation in different areas with other countries,
in order to have a political, economical, cultural,
technological development, shows the absolute im-
portance of international agreements for our society.
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Undoubtedly that the criminality, especially its
organised forms, long since got beyond national bor-
ders, therefore struggle against it seems to be possible
only by wide international cooperation. Thus, the
higher level of internationalisation of criminality, the
more active and all-round there should be interaction
of the states at struggle against the organised crime. As
practice shows, most successfully it occurs within the
limits of the international organisations. An example
to that is cooperation of the Commonwealth of In-
dependent States (CIS) countries on prevention and
struggle against the organised crime [1].

In the beginning of the 90™ of the 20™ century in
the conditions of new geopolitical relations before
republics of the former Soviet Republic there was
a whole complex of problems including connected
with maintenance of public order against sharp ac-
tivization of different criminal groups, whose activity
began to carry not only transboundary character, but
also to make serious impact on economy of the in-
dependent states and safety of citizens. In April,
1992 at meeting of Ministers of Internal Affairs of
the independent states in Alma-Ata, it had been
concluded and signed Agreement for interaction of
the Ministries of Internal Affairs of the independent
states in sphere of struggle against crime. Important
stage in the field of struggle against organised crime
was conclusion of Convention of about legal aid and
legal relations on civil, family and criminal cases?
between the CIS countries, that has allowed more
full and more carefully at multilateral level to solve
questions of joint struggle against criminality. The

convention has been signed in Minsk on January 22,
1993 by heads of member states the CIS.

In the specified Convention the special atten-
tion has been paid to the order and conditions of is-
sue by one CIS country to another of the persons
who are in territory of each of the states which has
signed the Convention, for being criminally liable or
for reduction of sentence in execution. Here cases
when the extradition is obligatory are considered
when it can be refused or when the extradition can
be delayed, and also conditions of a capture of the
given out person under guards etc. are stipulated.
In the Convention, it is also defined the procedure
of criminal prosecution. In it, there is noticed that
each contracting party according to the legislation
undertakes to make criminal prosecution of the citi-
zens suspected of commission of crime in territory
of the requesting party. The Convention contains
number of the regulations, concerning transfers by
contracting parties of the subjects used by crimi-
nals, evidentiary and other information on the per-
fect and investigated crime leading to transfer of the
person according to provisions of the Convention.

Approving of the Program of joint efforts about
struggle against the organised crime and other dan-
gerous kinds of crimes in the territory of the CIS
countries in March, 1993 by the Council of heads
of the governments of the CIS countries became
following step in the field of struggle against the or-
ganised crime.

In this Program especially sharp deterioration of
criminogenic conditions in the majority of the state-
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participants of the CIS, displeasing the population
and posing real threat of national safety and to pro-
cess of the reforms spentin the sovereign states was
marked. According to this Program there was an ob-
jectin view to develop and conclude interstate agree-
ments concerning cooperation in sphere of struggle
against the organised crime, the illegal reference of
the weapon, explosive and radioactive substances,
about an order of interaction of investigatory-oper-
ative groups in territory of other states, about order
of interaction of law-enforcement bodies, customs
services and frontier troops, about cooperation in
sphere of struggle against crimes in bank, credit and
financial systems, commercial structures and in for-
eign trade activities sphere, about cooperation in
sphere of struggle against a drug trafficking [2].
Acceptance in September, 1993 by Council of
heads of the state-participants of CIS countries of
the decision about creation of Bureau for coordina-
tion of struggle against organised crime and other
dangerous crimes (BKBOP) in territory of the CIS
became the important event [3]. Acceptance of this
decision has been caused by proceeding expansion
of zone of activity of the organised crime, growth of
number of the crimes made by organised criminal
groups in all former republics of the USSR that has
forced country leaders of the CIS to raise the prob-
lem of creation of corresponding interstate body
which could provide appropriate coordination of
efforts of law enforcement bodies in struggle against
the organised crime and its displays. Simultaneously
with acceptance of the specified decision Position
about it Bureau as about constantly operating body
on the organisation of struggle against the organised
crime and other dangerous crimes in territory of the
CIS has been confirmed. Creation of this body was
rather timely. The initial stage of activity of Bureau
practically has revealed at once its necessity and efh-
ciency. Itis organised legal aid rendering on criminal
cases within the limits of the Convention on legal
aid in Relations to civil, family and to criminal cases
with participation operatively-investigatory actions
of all Ministries of Internal Affairs of the state-par-
ticipants of the CIS countries. It is carried out or-
ganisation of interaction of law-enforcement bod-
ies of the state-participants of the CIS countries and
rendering of assistance in establishment, detention

and extradition of the criminals searched at inter-
state level. To Bureau practice of direction is applied
to acceleration of search of lists of the persons who
have made especially grave crimes. Single carrying
out in territory of the state-participants CIS coun-
tries of complex of operatively-preventive actions
for various directions of struggle against criminality
remains to one of effective directions of joint activ-
ity of law-enforcement bodies. BKBOP develops as
agreed with all Ministries of Internal Affairs of the
CIS countries plans-schedules of carrying out of the
complex operatively-preventive actions provided
by interstate programs. Actions according to plans-
schedules are spent on a wide spectrum of problems
of struggle against criminality. These actions provide
a concentration of efforts of all Ministries of Inter-
nal Affairs on the decision of pressing questions of
struggle against criminality. Complex operations
were generally recognised.

In November, 1995 in Moscow Council of heads
of the governments of the CIS has supported the of-
fer brought by Byelorussia on formation of working
group on working out of the project of the Interstate
program of joint efforts of struggle against the organ-
ised crime in territory of the state-participants CIS
for the period up to 2000.

In process of cooperation expansion the under-
standing of necessity of closer integration of work
of departments in all directions of law-enforcement
activity grew also. As a result of January, 19th,
1996 Council of heads of the CIS countries makes the
decision on creation of Ministerial council of internal
affairs of the state-participants CIS (CMIA) [4].

Today the Ministerial council is a body of the
branch cooperation, called to provide interaction of
the Ministry of Internal Affairs of the state-partici-
pants CIS not only concerning struggle against crim-
inality, but also in other directions of their teamwork.
The basic form of work — sessions which serve as
an original forum in which frameworks of the head
of departments the coordinated decisions directed
on neutralisation of new calls and threats, the CIS
countries infringing on interests make. Council
acts in a role of the uniform coordination centre al-
lowing on the basis of the deep analysis developing
on territory of the countries of Commonwealth of
operative conditions to develop effectual measures
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of reaction on the whole spectrum of questions, the
organised crime connected with counteraction, to
terrorism, a drug trafficking and other dangerous
kinds of crimes.

CMIA is the active participant of process of for-
mation of contract-legal base and organizational
bases of interstate interaction in struggle against
criminality. Within the limits of this work he co-
operates with Executive committee of the CIS
and Inter-parliamentary, Assembly of the countries
of the Commonwealth. The majority of initiatives
CMIA directed on formation of uniform strategy
of counteraction to criminal activities, at interstate
level find the reflection in modelling acts, and also
the decisions accepted by Council of heads of the
governments and Council of heads of the CIS coun-
tries. As toolkit of such decisions interstate target
programs in various directions of struggle against
criminality which put organizational bases act and
define a vector of efforts of law-enforcement com-
munity with the account of realities of today. The
applied mechanism of realisation are coordinated
preventive, operatively-searching actions and the
special operations directed on neutralisation of or-
ganised criminal groups, whose activity has trans-
boundary character [S].

In April, 1996 in Moscow Council of heads of
the governments of the CIS has approved already
developed a Program which has included measures
on strengthening of international legal base of co-
operation, perfection and harmonisation of national
legislations, carrying out of joint interstate target op-
eratively-preventive operations, information, scien-
tific, personnel, material and financial maintenance.
Realisation of the specified Program has allowed
to give dynamism and new quality to cooperation
of the state-participants CIS in the field of struggle
against criminality.

Developed conditions have demanded accep-
tance of the new Program of the interstate measures
directed on perfection of cooperation in struggle
against criminality. Therefore with a view of mainte-
nance of efficiency of cooperation in struggle against
criminality Council of heads of the CIS countries
has decided to confirm on January 25, 2000 the In-
terstate program of joint efforts of struggle against
criminality for the period from 2000 up to 2003 [6].

In this connection the base documents provid-
ing target application of available forces and means
of law-enforcement structures, the interstate pro-
grams accepted on intermediate term are period ac-
cording to decisions of Council of heads of the CIS
countries. The interstate program of joint efforts
of struggle against criminality for 2011-2013, has
been directed on the further perfection of coopera-
tion of the state-participants CIS, authorised bod-
ies and bodies of branch cooperation of the CIS in
struggle with criminal activity [7]. Primary goals
of the Program: first development of international
legal base of cooperation of the state-participants
CIS; secondly perfection and harmonisation of the
national legislation of the state-participants CIS; in
the third carrying out of the complex joint and-or
coordinated interdepartmental preventive opera-
tively-search actions and special operations; in the
fourth information and scientific maintenance of
cooperation; cooperation realisation in a profes-
sional training, improvement of professional skill
of experts.

The interstate program of joint efforts of struggle
against criminality during 2014-2018, which has
problems: first development of international legal
base of cooperation of the state-participants CIS;
secondly perfection and harmonisation of the na-
tional legislation of the state-participants CIS; in
the third carrying out complex joint and-or coordi-
nated interdepartmental preventive, operatively-of
searching actions and special operations; informa-
tion and scientific maintenance of cooperation; in
the fourth realisation of cooperation in a profes-
sional training, improvement of professional skill of
experts; development of cooperation with the inter-
national organisations [8]. The received experience
of interstate cooperation allows BKBOP to realise in
practice necessary administrative impulses in inter-
ests of consolidation of efforts of law-enforcement
bodies of the countries of the Commonwealth in
struggle against criminality against the account of
modern threats. It, first of all, introduction in a life
of the Concept of development of cooperation of
the Ministries of Internal Affairs of the state-par-
ticipants of the Commonwealth of Independent
States for the period up to 2020, confirmed on
gradual expansion of a coordination role of Bu-
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reau, circle of problems carried out by it and func-
tions in the general interests of the countries of the
Commonwealth. The bureau actually became the
multipurpose organisation on assistance on variety
of directions of interstate cooperation in struggle
against criminality.

Thus, consolidation and escalating of efforts
on interaction of law enforcement bodies of the
Commonwealth will allow to solve more produc-
tively one of the main strategic problems of the
CIS — the further development of integration pro-
cesses in the Commonwealth countries.

References:

. Criminology: Textbook/I. Ya. Kozachenko, K. V. Korsakov. - Moscow: NORMA-INFRA TH, - 2011. -
P. 304.

. Dolgova A. 1. Criminological organised crime and corruption estimations, legal fights and national safe-
ty.— Moscow.— 2011. - 668 p.

. Derevyanko E. BKBOP: 22 years of fruitful work. - Moscow J. Commonwealth — 201S. - No. 3.- P.
36-40.

. CMIA.: yesterday, today, tomorrow. - Moscow. J. Commonwealth — 2015, - No. 4. - P. 10-16.

. Criminality is resisted by commonwealth of professionals. — Moscow. ]. Police of Russia — 2016. - No.
1.-P.10-27.

. Interstate program of joint efforts of struggle against criminality for the period from — 2000 up to — 2003
(Confirmed by the Decision of Council of heads of the states of the Commonwealth of Independent
States on — January 25, - 2000, Moscow City).

. Interstate program of joint efforts of struggle against criminality for - 2011-2013 (confirmed by the
Decision of Council of heads of the states of the Commonwealth of Independent States on — December
10,-2010, - Moscow City.

. Interstate program of joint efforts of struggle against criminality for — 2014-2018. Confirmed by the
Decision of Council of heads of the states of the Commonwealth of Independent States from — October
25,-2013, - Minsk City.

39



Section 7. Political institutes, processes and technologies

Section 7. Political institutes,
processes and technologies

DOI: http://dx.doi.org/10.20534/EJLPS-17-1-40-42

Stashuk Galyna,

Vasyl Stus Donetsk National University
Department of Political Science, Phd student
E-mail: politicalbigshot@gmail.com

Public Financing of Political Parties: Introduction in
Ukrainian and Polish Experience

Abstract: The methods of financing of political parties implemented in Poland and Ukraine have

been considered in the article. The common and different characteristics of financing political parties’

activities in these countries have been analyzed. Besides, the author has focused on the investiga-

tion of all advantages and positive effects from the implementation of anti-corruption measures in

Ukraine, the results of which would enhance financial transparency and accountability and respon-

sibility of the politicians.

Keywords: public financing, political party, political corruption, transparency, accountability.

Political parties have always been one of the core
subjects of investigation in political science, because
party as an association of active citizenship is an in-
termediary between the population and public au-
thorities in democratic countries. In Ukraine, as a
country that s still under a huge transformation pro-
cess, it is extremely important to promote the devel-
opment of one of the main political institutions —
political parties, and secure its development in not
quantitative, but qualitative aspects. Due to the fact,
that Ukraine and the countries of Central and East-
ern Europe, one of which is Poland, have largely
similar political past (processes), the experience of
successful implementation of the democracy estab-
lishments in the EU countries is highly important
for Ukraine to learn and borrow the EU positive
experiences.

Therefore, the purpose of this article is to de-
fine, compare and characterize common and differ-
ent features in the funding of parties in Poland and
Ukraine. Moreover, it is aimed to review the forms
of public funding of political parties which have
been introduced in Ukraine.

Let us begin with the characteristics of financing
political parties implemented in the Polish legislature.
The requirement for transparency of financing of po-
litical activities is clearly defined in the Constitution of
the Republic of Poland accepted in 1997. In addition,
a separate section titled “Finances and Financing of
Political Parties” defining the possible sources of the
financing and the main mechanisms of controlling,
has been singled out in the Law from June 27, 1997.
The modern system of financing political parties in
Poland has been functioning since 2001. Incomes and
expenses of the parties has been regulated by the Law
“On Elections to the Sejm and Senate of the Republic
of Poland” from April 12,2001 and the Law “On the
Political Parties” from 1997 with some extensive in-
novation added in 2001 [1].

Subventions from the state budget have been
determined as the main source of financing political
parties. For receiving state financing are eligible the
parties, which received leastwise 3% of all valid votes
at the national elections to the Sejm, and at least 6%
in a case of the coalition. It is worth noting that not
only the parliamentary parties are eligible to receive

40



Public Financing of Political Parties: Introduction in Ukrainian and Polish Experience

the state financing, as the threshold for the Sejm in
Poland is fixed at 5% for the political parties and 8%
for the electoral blocs. However, other ways of financ-
ing are significantly limited. The parties have been
completely forbidden to receive financing from other
legal entities, and a limit on the amount of member-
ship fees, donations and inheritance from individu-
als has been set. The maximum annual amount of
donations from individuals to a party’s election fund
cannot exceed 15 minimum salaries [2].

The system of budget financing of the politi-
cal parties in Poland slightly varied in 2002-2003,
but this primarily concerned the size of state dona-
tions. Due to the economic crisis in the country, the
amount of state financing from the budget was re-
duced for two years [1].

An important point in the process of regula-
tion of political parties’ financing is supervision
and control over incomes and expenses from the
parties’ budget. The system of control over financ-
ing political parties can be divided into two levels.
The first one, of formal character, is carried out by
specially created agencies. This primarily is the Na-
tional Electoral Commission, the Supreme Cham-
ber of Control, the Central Anticorruption Bureau
and the Public Procurement Office [2]. The parties
that received state financing are obliged to submit
an annual report about the use of funds to the Na-
tional Electoral Commission, which successively
deals with authentication of the received data. It is
worth noting that the reports must be published at
the web-site of the National Electoral Commission
for ensuring transparency [3].

Informal monitoring is executed mostly by non-
government organizations. The most known of them
are the Institute of Public Affairs and the Stefan Ba-
tory Foundation. The present system of financing
political parties in Poland has existed since 2001.
Although it is not perfect, still it quite efficiently
struggles with the disclosures of political corrup-
tion in the country [2].

The budgetary financing of political parties and
the limitation of contributions in support of the
parties by individuals and legal entities was intro-
duced in Ukraine in 2016.

On October 8, 2015, the Supreme Rada (Parlia-
ment) of Ukraine passed the Law of Ukraine “On

Amendments to Certain Legislative Acts of Ukraine
on Preventing and Counteracting Political Corrup-
tion” [4]. Primarily the Law was passed for creating
conditions for the beginning of state financing of po-
litical parties, the consequence of which would be
the change of priorities in the parties’ functioning.
They would work for the voters and at the expense
of the voters.

Two variants of direct financing of the statutory
and electoral activities of the parties have been in-
troduced in Ukraine. Let us consider them in detail.

The budgetary financing of the parties that over-
came the 5% threshold was started in July 2016. Such
financing will be continued till the next parliamentary
elections under the condition of strict and proper fi-
nancial reporting of those political parties [4].

After the next parliamentary elections to the Su-
preme Rada, the provision on financing the statu-
tory activities of all the political parties which have
overcome the 2% electoral threshold will be en-
forced [4]. Furthermore, a party will be eligible for
reimbursement of the expenses related to financing
their electoral campaign during the elections of the
people’s deputies of Ukraine, if at the last regular or
extraordinary elections such a party participated in
the distribution of the seats.

This means that after the upcoming parliamen-
tary elections to the Supreme Rada, in Ukraine asin
Poland, not only the parliamentary parties will be
financed, but also those which have overcome the
established minimum amount of electoral votes.

Ukraine has set a limit for receiving financing
from legal entities by political parties, but this fi-
nancing is not completely prohibited as it is in Po-
land. The established limit in Ukraine for funding
a political party by legal entities cannot exceed the
amount of eight hundred minimum salaries, nor ex-
ceed the amount of four hundred minimum salaries
from the individuals [4].

In accordance with the European, including Pol-
ish, experience, a mandatory public reporting of polit-
ical parties about its property, incomes, expenses and
financial liabilities on the official web-site of the Na-
tional Anticorruption Agency has been introduced.

The combination of these two requirements signifi-
cantly complicates the shadow financing by one person
or institution in substantial amounts, since all incomes
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of the political party will be monitored and the finan-
cial capacity of the persons or institutions executing the
contributions to the political parties will be audited.

Analysis of the financial reports is carried out by
the Central Electoral Commission and the National
Anticorruption Agency. The quality functioning ad-
justment of the latter institution as the main control-
ling authority has just been started.

The legislature of Ukraine, likewise Poland, on
public state financing of political parties and con-
trol over incomes and expenses from their budget
meets most standards known in the legislatures of
European countries and the recommendations of
GRECO [5]. Nevertheless, the Ukrainian legislature
requires completion in the provisions on financing
the electoral campaign. Besides, the expected posi-
tive impact of the innovations primarily depends on
particularly developed and implemented mecha-
nisms of accountability and responsibility, and the
efficiency in the work of the regulatory authorities.

Under the condition of full implementation
of the Law of Ukraine “On Amendments to Cer-
tain Legislative Acts of Ukraine on Preventing
and Counteracting Political Corruption” from
October 8, 2015, positive impacts in the sphere
of overcoming political corruption could be ex-
pected, namely:

- reducing the process of lobbying business in-
terests;

— increasing transparency and control over the
financial activities of politicians and political parties;

— creating the conditions for more equal elec-
toral campaign;

— increasing the level of responsibility and pun-
ishment for failure in complying with the legislature.

One of the possible negative consequences of the
state public financing of the statutory activities and
electoral campaigns of political parties is support of
the major political parties which previously received
seats in the Parliament.
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TepputopuanbHble 0CO0eHHOCTU cyOBbekTOB Poccumckomn
depepaunm BO BHELLULHE3KOHOMMNYECKNX OTHOLLEHUSNX

Annoranms: B konne XIX — nagaae XX BB. B yCAOBHSX 000CTpeHHsI HAIIMOHAABHBIX OTHOIIEHHUIT

B Poccun MosIBUAOCH MHOXECTBO ITyGAUKaLmit o mpobaemam aBToHOMEY U pepepanun [ 1, 136].

KaroueBbie caoBa: pepepasnsm B Poccun, KOHCTUTYLIHOHHO-IIPABOBOI cTaryc cybbexTa Poc-

cutickoit Qepeparum.

HeorpeMaeMbIM 9AeMEHTOM CTaTyCa CyOBEKTA
P® xak cy6pexTa GpepepaTUBHBIX IPABOOTHOILIEHU
SBASIIOTCS rapaHTHH ero npas. B Koncturynuu PO,
KaK U B OOABIIMHCTBE KOHCTUTYLIMI COBPEMEHHBIX
peAepaTUBHBIX FOCYAAPCTB, HAay4Hasl KaTerOpPHs
«rapaHTHu mpas cyobexra Pepepanum>» He mOAy-
unAa 3akpenaenus. [Toaromy B raase «Pepeparus-
Hoe ycTporicTBo» Koncrurynuu PO orcyTcrByer
He TOABKO Pa3AeA HAU CIIEIJHAAbHOE BbIAGAEHHE CTa-
Tel, B KOTOPBIX MOTAH OBITb CTPYIIIIMPOBAHBI [APaH-
T paB cyopexTa PO, HO 1 cobcTBeHHO AePUHMU-
ISl <rapanTuu npas cybvexra PO >. BecaeacTBue
9TOTO FapaHTHUH SIBASIIOTCSI AOKTPUHAABHOM KaTero-
pueii, a ux BoipeaeHue u3 HopM Koncrutynuu PO

BO3MOXKHO AHIIb TOCPEACTBOM TOAKOBAHUS. AAS
3TOro HeOOXOAMMO OOPATHTCS K OOIeNPUHSTO-
MY IOHSTHIO «TapaHTHH IIPaB CyObeKTa mpaBa.
B obmeit Teopun mpasa rapaHTHH IpaB CyObek-
Ta IMpaBa OOBIYHO PACCMATPUBAIOTCS KaK YCAOBHUS
U TIPaBOBbIe CPEACTBA, HAIIpaBA€HHbIe Ha obecIie-
JeHIe, OXPaHy, 3alUTY MPaB CyObeKTa B IIEASIX UX
«HOPMAABHOM > PEAAHU3AITUH. YCAOBUS IIOHUMAIOT-
CsI KaK PeXXHM 3aKOHHOCTH CO BCEMU IIPUCYIIMMU
eMy 9AeMeHTaMHU.

Anaanz HOpM Koncrurynum PO mossoaser
BBIAGAUTD CAEAYIOIIHe TPYIIIbl KOHCTUTYIIMOHHBIX
rapaHTuil npas cyobexra PO xax cybpexra dpepepa-
THBHbIX [TPaBOOTHOIIEHHI:
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1. rapanTuu obecredeHus npas cyopexta PO;

2. rapaHTUH OXpaHbI IIpaB cybobekra PO;

3. rapaHTHUH 3aIUTHI IpaB cyobekra PO;

4. rapaHTHU BOCCTAaHOBAEHUS ITpaB cyOobekTa PP
[2,430-436].

CaepyeT OTMETHUTD, UTO He B IOAHOM Mepe, Ha Te-
KyIUIl MOMEHT, 3aTPAaruBalOT KOMIIAEKC IIpobAeM
cyopexroB Poccuiickoit Pepepariny, B TOM 4rcAe
¥IX perMoHaAbHbIe ocobennoctu [ 3,230].

Tlousarue BHEIIHEIKOHOMUYECKON AESITEABHO-
cru (BOA) B Hameit CTpaHe MOSBUAOCH C HAYaAOM
OCYII[eCTBAEHMSI BHEIIHEAKOHOMHUYECKUX pedpopM.
B pesyabraTe, B mporiecce npoBeAeHMs BHEIIHEd-
KOHOMUYECKUX pePpOpPM CAOKUAOCH ABA MTOHSATHS:
BHemHesKoHoMudeckue cBsasu (BOC) u suemme-
9KOHOMHYECKASI AESITEABHOCTD, IIOCAEAHEE M3 KO-
TOPBIX U3MEHHAO CyIIleCTByIOllee paHee 3HaYeHHe
u xapakrep BOC [4, 174].

ITepexoa K OTKpHITOM PBIHOYHOM 39KOHOMHKE
TpebyeT Impeobpa3oBaHuUl BO BHEIITHEIKOHOMUYe-
CKOI1 cpepe ¢ TeM, YTOOBI 0OeCIIednTh BKAIOUEHUE
Poccuu B MupoBoe xo3siictBo. HeobxopnmocTs mpe-
06pa3oBaHUIT OIIPEAEASIeTCS:

1. HeOAArONPHSTHON CTPYKTYPOIl BHEIIHETOP-
rOBOTO 000pOTa;

2. pacmapom CCCP.

B coBpeMeHHBIX YCAOBUAX MHTErpaLus 3KOHO-
MHYECKOM XH3HHU UAET 10 MHOTUM HAIIPaBACHUSIM,
B YaCTHOCTH, Yepes:

— 0OMeH CpeACTBAMU ITPOU3BOACTBA, TEXHOAOTHSIMUY,
MHPOPMALMOHHBIMU CTPYKTYPaMy;

— Pa3BUTHE TOPTOBAN;

— pocT 0bMeHa HAyYHO-TEXHIIeCKIMU 3HAHUSIMY;

— MEXAYHAPOAHYIO MUIPALUI0 pabouerl CHABI
[S,31].

Ha py6esxe XXI Bexa BHEIIHeIKOHOMHUYECKHE
CBSI3M M BHEIIHEIKOHOMHUYECKASI AESITEAbHOCTD
Poccuu mepexXuBaOT CAOXHBIN IEPHOA TAybO-
KUX KauyeCTBEHHbBIX Ipe0Opa3oBaHuUll, CBI3aHHBIX
C ocymecTBAeHHeM pedOopM U IOHMCKOM ITyTei
MHTETPUPOBAHUSA B CUCTEMY MUPOXO35MCTBEHHBIX
OTHOIIEeHUH.

OCHOBHBIMU TEHAEHIIMAMH Pa3BUTHUS BHEIIHEd-
KOHOMMYECKOH AeSTeAbHOCTHU B COBpEMEeHHBIX YCAO-
BHSIX MOTYT ObITb:

1. BoccTaHOBA@HHME M Pa3BUTHE SKCIIOPTHOTO I10-
TEeHI[MAAA CTPaHbI;

2. ICIIOABb30BaHNe HHOCTPAHHBIX KPEAUTOB AASL
TeXHUYEeCKOTO IIepeOCHAIeHNUS;

3. oBbIlIeHHe KOHKYPEHTOCIOCOOHOCTH poc-
CHUIICKHMX TOBApOB HA BHEIHEeM PbIHKE Ha OCHOBE
MOAEPHUBALUN [IPOH3BOACTBA;

4. u3MeHeHMe CTPYKTYPbI UMIIOPTA 32 CYET YBEAU-
YeHUsI YAeABHOTO Beca IPOAYKIIUH IIPOMBILIAEHHOTO
IIPOU3BOACTBA B pOpMe BBICOKOTOUHBIX TEXHOAOTUI;

S. obecrieyeHrie 3KOHOMHYECKOM 6€30I1acHO-
CTH CTPAHBI 32 CYET COBEPIIEHCTBOBAHUS IKCIIOPTA
1 ummopra [6, 245 ].

Ha Bcex ncropudeckux atanax passutus Poccuu
BHEIIHEIKOHOMHYECKAS ACITEABHOCTD OKa3bIBaAA BAH-
sIHMe Ha pellleHre 9KOHOMHUYECKHX IpobAeM Ha pas-
AMMHBIX YPOBHSIX: HAPOAHOTO XO3SIACTBA B IJEAOM, OT-
AEABHBIX PETHOHOB, 00'be AHEHHI, TIPEATIPUSITHIL

B coBpeMeHHBIX YCAOBHSIX XOA 9KOHOMHYECKOM
pedopmer B Poccru onpepeasieTcst TeM, 4TO LieHTP
TSDKeCTH BCE B OOABIIEN CTENeHU IepeHOCHTCS
Ha MeCTa, TO eCTb B peruoHsl. Ha pernonaspHOM
YPOBHe, TaK ke KaK U Ha TOCYAQPCTBEHHOM, IIPOHC-
XOAUT CTAaHOBA€HHE CHUCTeMBI YIIPaBAeHHsI BOOOIIe
Y BHEIIHEIKOHOMUYECKON AEATEABHOCTH B YaCTHO-
cru [7,441-448].

CrcTeMa M METOADBI PeTHOHAABHBIX HCCAEAOBAHHUIT
IIOCTOSIHHO COBepIIeHCTBYIOTCS.. OCHOBHASI METOAO-
AOTHYECKasI 334242 3AKAIOYAETCSI B PelleHIH OOIIHX
M YACTHBIX TEOPETUYECKUX U TPAKTHIECKUX IIPOOAEM
IO ABYyM B3aUMOCBSI3aHHBIM HaITPaBAEHHSIM:

1. Hay4HOe ITpeABHUAEHUE U BCECTOPOHHee 060-
CHOBaHMUeE IIPOLIeCCOB U TEHAEHIJUI, OIPEAEASIO-
ux 9¢pPeKTUBHOE pasMelleHre IPOU3BOAUTEAD-
HbBIX CHA B Pa3AMYHbIE IIEPHOABI 9KOHOMUYECKOTO
Pa3BUTHUS CTPAHB;

2. BbIsIBA€HME MHOTOCTOPOHHHUX (aKTOPOB U Ha-
y4HOe 0OOCHOBAHME CHCTEMBI LleAeHAITPABACHHOTO
$opMUPOBAHUS IKOHOMUYECKOTO M COLIMAABHOTO
Pa3BUTHS OTAEABHBIX PETHOHOB, HAXOASIIUXCS B pa3-
AVYHBIX IIPUPOAHBIX YCAOBISIX M Ha PA3HBIX CTAAMSIX
5KOHOMHMYECKOTO pasButus [ 8, 76-86].

CoBepleHCTBOBaHME U Pa3BUTHE BHEIIHEIKO-
HOMUYECKOH AesiteAbHOCTH perroHoB HOra Poccun
B YCAOBHSIX CTAHOBAEHHSI PHIHOYHOI CHCTEMBI XO35IH1-
CTBOBAHIHSI CIIOCOOHO CTaTh 3 PpeKTUBHBIM GaKTOPOM
O3AOPOBAEHUS H IIOCACAYIOIIETO PAa3BUTHS HE TOABKO
9KOHOMUKH PEernoHa, HO 1 Beell crpansl Kak cocras-
Hasl 9aCTh XO3SMCTBEHHOI'O KOMIIAEKCA BHEIIHEIKO-
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HOMMYECKasI AeSITEABHOCTb AOAKHA BO3AEHICTBOBATb
Ha COBEPUIEHCTBOBAaHHME BHYTPUXO3SHCTBEHHbIX
IIPOIOPIIMI, Pa3BUTHE IPOU3BOAUTEABHBIX CHA, I10-
BbIIIEHHEe YPOBHS 3aHATOCTH HaceAeHus. Pemenue
9THUX IIPOOAEM BAXKHO AASI BCEX PETHOHOB, HO 0COOYIO
aKTyaABHOCTD OHHU Iprobpean pAast FOra Poccum.

BHelrHeakOHOMUYECKASI AESITEABHOCTD CYOBeK-
TOB 9TOr0 Cyb6depeparbHOro 0O6pa3oBaHUs UMeeT
Pa3sHOOOPA3HYI0 AMHAMUKY H CTPYKTYPY, OAHAKO
HCIIOAB3YeTCSI HeAOCTATOYHO.

OAHako B yCAOBHSX CTAaHOBAGHHS PBHIHOYHBIX
OTHOIIEHUI 0003HAYMAACH pa3Hasl CTeIleHb TOTOB-
HOCTH OTAEABHBIX pernoHoB Poccum K pa3BUTHIO
BHEITHEAKOHOMMYECKOHN AesiteAbHOCTH. K oCcHOB-
HBIM (aKTOPaM, OIPEACASIONIMM COLIMAABHO-IKO-
HOMMYECKYIO CHTyaluio B perumoHax IOra, orHo-
CSITCS IMEIOIUecs IPOU3BOACTBEHHbIH IIOTEHITHAA,
reorpaduyeckoe MOAOKeHHe, IPUPOAHO-KAUMATH-
Jyeckre (aKTOphl, PeCypCHBIN MOTEHIIMAA, AeMO-
rpa¢uyecKuil IOTeHIIMAA U CTPYKTYpa HaCeAeHHs,
CTPYKTYpa H CIIeLIMAAU3ALUS XO3SIHCTBA, 0OBEMBI
HMHOCTPAHHbIX UHBECTUIUH, 9KCIIOPT, a TAKKe CTe-
IeHb TOCYAAPCTBEHHOTO BAMSHHS Ha 9KOHOMHKY
[9,69-71].

B cooTBeTCTBUY € 0OMUMU IPUHIUIIAMU TOCY-
AapcTBeHHOro ycrpoicrsa Poccuu dpepepasbubie
3aKOHOAATEAbHBIE aKTbl, YKa3bl M PaCIOpPsDKEHUS
IIpesupenra, mocranoBaenus IIpaBureancrsa Poc-
cuiickort Pepepariy, HOpPMATHBHbBIE AKTHI PeAePaAAD-
HBIX OPTaHOB HMCIIOAHUTEABHOM BAACTH B YCTAaHOB-
ACHHOM IIOPSIAKE AEHICTBYIOT Ha BCel TepPUTOPUHI
Poccuiickoit Qepeparmu. Bee 910 B H0AHOM Mepe OT-
HOCUTCS K cpepe BHEITHEIKOHOMHIECKOM AesITeAb-
woctu (BOA). BMecTe ¢ TeM aTO He O3HadaeT, YTO
y CyObeKTOB peAepaliiy HeT HUKAKHX IIpaB B cdhepe
BHEIIHUX OTHOLIEHUI C MHOCTPAHHBIMU TrOCYAAp-
CTBaMH, UX CyObeKTaMU U pUPMaMH.

Heo6X0AUMOCTD €AMHOM BHEUTHEIKOHOMMYE-
CKO¥ IIOAUTHUKH U BHEITHEIKOHOMUYECKON AMHUU
P® u ee cocTaBHBIX YacTell AUKTYeTCS €AMHCTBOM
Y B3aMMO33aBUCHMOCTBIO XO3SHCTBEHHOI'O KOMITAEK-
ca cTpasbl. MexaHN3M BHEITHEIKOHOMUYECKOM Aesl-
TEAbHOCTH KaK YaCTb 1EAOCTHOM CHCTeMbl OPTaHuU-
3aIlMM U YIPaBA€HUS XO35MCTBEHHbIM KOMIIAEKCOM
CTpaHbl TPU3BAH PACIIHPHUTD XO3SMCTBEHHYIO CAMO-
CTOSITEAPHOCTD BCeX YYaCTHUKOB BHEITHEIKOHOMH-
JecKHX cBs3ell. IToBblmenne poan pernoHaAbHbBIX

OpPTaHOB B XO3AMCTBEHHOM AEATEABHOCTH IIpeA-
IIOAAraeT MX y4yacTHe BO BHEMIHEIKOHOMHUYECKOM
A€ATEAPHOCTH KaK BaKHOI'O 3B€HA, PeryAupyole-
ro, KOOPAMHHPYIOILIEro U CTUMyAHpyomero BOA
Ha NOABEAOMCTBeHHON Teppuropuu. Oco3HaHMe
cyopextamu Pepepariu MOAE3HOCTU CKOOPAUHU-
POBaHHBIX AEHICTBUI BO BHEIIHHMX AEAAX AAeT IIU-
PpOKHe BO3MOXXHOCTH B BO3AEHCTBUU Ha AESTEAD-
HOCTb TOCYAQPCTBA, B TOM 4HCAe U B 0baacT BOA
[10,243-254].

Paszrpannyenue mpepMeTOB BEACHHS — JTO
BoIpoc 06 oTHommeHusIx Mexxay Deaepariveit u ee
cy0ObeKTaMH, a BOIIPOC O pasrpaHUYeHUH KOMIIETeH-
ITMM ¥ IOAHOMOYMHM KaCaeTCsl OTHOIIEHUI MEXAY OT-
AEABHBIMHU BUAAMH peAePAAbHBIX OPTAaHOB U OPraHOB
cybopexroB Qepeparyn.

B mpepmeTax BeaeHMS BhIpa’kalOTCA M KOHKpe-
TUSHPYIOTCS QYHKIUM TOCYyAApCcTBa. AAs Goaee
YCIIELIHOM peaAU3aliii OHU MOTYT OBITh pacIpeae-
A€HBI MEXAY TOCYAAPCTBOM B IJ€AOM ((DeAepauHeﬁ)
U €ro COCTAaBHBIMH YaCTSIMU (Cy6’beKTaMI/I Depepa-
). V 3pech BO3HUKAET OAMH U3 CAOKHEHIINX BO-
IIPOCOB F'OCYAAPCTBEHHOI'O CTPOUTEABCTBA — OII-
THMaAbBHOCTD pacrpepeAeHus chep AeSTeAbHOCTH
npeaMeToB BeaeHHs: Poccurickoit Pepeparun u ee
CyOBeKTOB.

ITocae mpunsarus Koncruryrmm PO 1993 r. Bosnu-
KaAO M BO3HHMKAET MHOTO CAOXKHOCTEH C peaAusanueit
npeaMeTOB BepeHH kak Poccuiickoit Qepepanuest, Tak
u ee cyopexramu. Co Bceft OCTPOTOM 9TH POOAEMbI
BCTAIOT U IPU OCYLIECTBACHHH B IIOCACAHEE BpeMs
YKpeIAeHUs BepTHKAAN FOCYAQPCTBEHHOM BAACTH.

[TIpobaeMa ompepeAeHHsT KOMIleTeHIUH e-
A€PAAbHBIX OPIaHOB BAACTH SBASI€TCA TIAABHOM
U HanboAee CAOKHOI B AF0OOM PeaepaTUBHOM ro-
cyaapcrse. Oepepariis He MOXeT 00AAAATH HeOrpa-
HUYEHHBIMHA IIOAHOMOYHAMU I10 YIIPABACHUIO CTpa-
HOI, OHA 06s3aHa AEAUTHCS ITUMU ITIOAHOMOYMAMH
c cyopexTamu Qepeparnun, 6e3 4ero rocyAapCTBeH-
Hasl BAACTb HE MOXXET HOCHTb A€MOKpaTH4YeCKUM
xapakrep. Cy6pexrsr Qepepaliuy 3aMHTEpeCcOBaHbI
B CYI]€CTBOBAaHUU CHABHON QeAepaAbHOM BAACTH,
HAASACHHOM MUPOKUMH IIOAHOMOYMAMU AASL 3allTH-
THI 1 0becreyeHus obmux unTepecos. Ho B To e
BpeMs OHH He XOTAT YTPaTHTb CBOEH CAMOCTOSATEAD-
HOCTHU U 00A3AQTD IIPAaBOM pelIaTh AUIIb BTOPOCTe-
TIIeHHbIe BOIIPOCHI )KU3HHU CBOEr0 HaCeAeHHs. ITO —
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00BeKTHBHOE MPOTHUBOpedre AI000i Ppeaepariuy,
3aCTaBASIOLIE€e BAACTH TIJATEABHO M OITHMAABHO
IIPOBOAHMTDH PasrpaHUYEHHe KOMIIETEHIIHH TOCy-
AAPCTBEHHBIX OPraHOB (eAepalui U ee CyOBeKTOB
[11,418-423].

AesITeAPHOCTb OPTaHOB I'OCYAAPCTBEHHOM BAACTH
cy6pexroB Poccuiickoit Qepepariyy akTyaAbHA C TOYKH
3peHUsI BAMSIHUS 9THX OPTaHOB Ha Pa3BUTHE IIPaBOBO-
IO TOCYAQPCTBA. 3aKOHOAATEABHBIE OPTaHbI CyOeKTOB
Poccmiickoit Oepepaniuy OTBETCTBEHHBI 32 ITOCTPOe-
HHe «HIDKHETO 9Ta)Xa> IIPABOBOM CUCTEMBI.

B Hacrosumee Bpems B cybpexrax Depeparpin
CYIIeCTBYIOT pa3AHYHbIE BHABI B3aUMOOTHOLIEHHI
3aKOHOAQTEABHOM U MCITOAHUTEABHOM BAACTEH, y4H-
ThIBaIOIe 0cobeHHOCTH THX CybbekToB Depepa-
. He Bceraa pernoHaAbHOe rocyaapCTBeHHOE
CTPOHTEABCTBO YKAAQABIBATCS B CTAHAAPTHI, 3aAH-
uple Koncrutyrmen Poccutickoit Peaeparmu u Qe-
AepaAbHBIM 3aKOHOM «O6 06muUX MPHHIMIIAX Op-
raHM3aLMN 3aKOHOAQATEABHBIX (HpeACTaBI/ITeAbeIX)
U CTIOAHHTEABHBIX OPTaHOB TOCYAQPCTBEHHOM BAQ-
cru cybpexroB Poccuiickoit Pepepanum>. OpHaKO
9TO He O3HAYAET SKeCTKOH YHUPUKAITN OPraHU3aI[IY
BAACTH Ha YpOBHE cy6'beKTOB Poccuiickon d)eAepa-
UK. YHUQHIIMPOBAHBI MOT'YT OBITh TOABKO OCHOBHBIE
IPHHLUITBI ASSITEABHOCTH OPTaHOB BAACTHU CYOBEKTOB
Poccwmiickoit Pepeparm. Cama upest peaepaTuBHOTO
FOCYAQPCTBA IIPEAIIOAATaeT MHOTOOOpa3ue IIOAXOAOB
K pellleHHI0 KOHKPETHBIX BOIIPOCOB OPTaHHU3AIIUH CH-
CTeMbI OPTaHOB T'OCYAAPCTBEHHOM BAACTH.

3akoHOAaTeAbHbBIe OpraHbl cybpexToB Pepepa-
MU 00AAAQIOT 3HAYUTEABHBIM HAOOPOM ITOAHOMO-
YU B PA3AUYHBIX CPepax KU3HH COOTBETCTBYIONIETO
cy61)eKTa Poccuiickort Qeaepanuu: opraHu3aIivu

rOCYAAPCTBEHHOM BAACTU U MECTHOTO CaMOYIIPaB-
AeHUS, B 06AacTH 610AXKeTa, 9KOHOMHYECKUX U Pu-
HAHCOBBIX OTHOLIEHUM, B 00AACTH 3€MAEIIOAb30Ba-
HHS, IPUPOAOIIOAB30BAHNS, OXPAHBI OKPY>Karollei
IPUPOAHOM CPEABI, 00bEKTOB IPUPOADbI, HCTOPUH
Y KYABTYPBI U AP.

3aKOHOAATEAbHbIE TIOAHOMOYHSI OOpa3yIoT rAaB-
HYO0 COCTABASIIOLIYIO0 KOMIIETEHITUH IPEACTABUTEAbHbIX
opraHoB cy6bekToB Poccuiickoit Qepeparum. Fimenno
PeaAn3aIfy 3aKOHOAATEABHbBIX TOAHOMOYHI ITOCBSIIA-
eTCsl OCHOBHOE BpeMsl AeSITeAbBHOCTH AAHHOTO OpraHa
TOCYAQPCTBEHHOI BAACTH cyObekTa Qepepariuu.

B cootBercTBun ¢ Koncrurynueit Poccuiickoit
Depepanuu pepepasbHbIE OpPraHbI UCIIOAHHTEAD-
HOM BAACTH M OPIaHbl MCIIOAHMTEABHOM BAACTHU
cy6bpexToB PO MOryT 10 B3aMHOMY COTAQIIEHUIO
IIepeAaBaTh APYT APYTY OCYIIeCTBAEHHE YaCTU CBOUX
IIOAHOMOYUH.

ITocranosaenue I IpasureabcTBa P® ompepeaser
IIOPSAOK B3aUMOAEHMCTBHS U KOOPAMHALIUHU AESITeAD-
HOCTHU OPraHOB UCIIOAHUTEABHOM BAACTH CYOBEKTOB
P® u reppuropuasbHbIX OpraHos MuHucTepcTBa
BHyTpeHHHX AeA PO, Munucrepcrsa PO mo peaam
IPaXKAQHCKO 060POHBI, Ype3BbIYAiHbIM CHTYALHIM
U AMKBUAALIMM TIOCAEACTBUI CTUXUIHBIX OEACTBUI,
Munucrepcrsa roctunun PO, OeaepasbHOM cAyx-
05! HcrTOAHeHNsI HaKasaHuil, PeaeparbHOI CAYXKODI
CyAeOHBIX IIPUCTABOB, PpeAepPaAAbHBIX MHHUCTEPCTB
U UHBIX PeAepPaAAbHBIX OPTaHOB HMCIOAHHUTEAbHOM
BAACTH, PYKOBOACTBO KOTOPBIMHU OCYIIECTBASIET
ITpaButeapctBo P, pepepasbHbIx cAyx 6 u depe-
PAAbHBIX areHTCTB, IOABEAOMCTBEHHbBIX 3TUM MHU-
HHCTepCTBaM (panee — TeppPUTOpPUAAbHbBIE opraHbI)
[12,171-174].
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GrePolDis: The Greek Corpus of Political Discourse

Abstract: The GrePolDis Corpus is a Greek Corpus of Political Discourse of various types, such

as parliamentary speeches, interviews, press conferences, articles, pre-election speeches and more.

The motivation behind the development of the GrePolDis corpus arose from the increasing number

of applications it was found to have to the research of both linguists and political scientists.
Keywords: political discourse, corpus development, corpus-based methodology.

Introduction

According to Sinclair, “A corpusis a collection of
pieces of language text in electronic form, selected
according to external criteria to represent, as far as
possible, a language or language variety as a source
of data for linguistic research.” [8, 16]. Corpus-based
language studies guarantee precision, completeness
and speed with the processing of language material
since the process is applied to naturally produced
language material collected and structured in such
a way as to be representative of the language or lan-
guage variety it refers to [1; 3; 6].

Corpus-based studies were initially applied to
linguistics research for the extraction of lexical,
grammatical, syntactic, semantic, pragmatic and
other linguistic information. The approach spread
to include applied linguistics areas as well, such as
first and second/foreign language learning, dis-
course analysis, forensic linguistics, stylistics, etc.
[2; 5]. Nowadays, it is applied to a great number of
research areas other than linguistics, such as to edu-
cation, sociology, philology, mass media sciences,
political sciences, etc. [4; 7].

Language is the most important tool politicians
use to communicate their ideology, to persuade and

to argue. Due to the important position of language in
political studies, the language used in politics is
avery interesting field to study [9]. This language is a
subject for study for both politicians themselves and
those who want to research this type of language, as
well as the results of its various uses. The advantages
of corpus-based studies have been lately recognized
by political discourse analysts. Of course linguists,
especially discourse analysts, can benefit when ap-
plying corpus-based methodology for the study of
political language. But it is important that politicians
also have valid information on the way they write,
speak and communicate with other politicians or
non-politicians. They can analyze the way other poli-
ticians speak, extracting features they want to adopt
or avoid. Political analysts can even match discourse
with actions of the past or the future [5].

This study presents the GrePolDis corpus of
Greek Political Discourse, developed over the last
years at the Informatics Laboratory of the Depart-
ment of Mediterranean Studies, University of the
Aegean. The corpus aims to be a strong tool for both
linguists focusing on political discourse and political
scientists researching political discourse for commu-
nication and political purposes.
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The structure of the GrePolDis Corpus

The corpus has been developed to be used
for various types of research questions coming from
a variety of researchers from the areas of linguistics,
communication studies, political studies, sociology
and more. For this reason, it consists of various types
of political discourse language material, i. e. inter-
views, conversations, articles, statements, press con-
ferences, pre-election political spots, parliamentary
speeches, pre-election speeches and other types of
speeches. The material has been retrieved from the
official Hellenic Parliament webpage, the official
webpages of politicians, mass media webpages and
YouTube [11]. It covers a large number of political
parties and politicians.

An important feature of the corpus is that a sig-
nificant part of it has been manually annotated with
part of speech information. This currently refers to
158 interviews of ex-Prime Minister Giorgos Papan-
dreou, with a total of more than 400,000 words. The
manual annotation is hard and time-consuming work
which was decided upon since it guarantees precision
and completeness. The words of every interview have
been annotated with detailed part-of-speech tags.
Verbs, for instance, are tagged with mood, tense, ac-
tive/passive voice, number and person, pronouns
are tagged with the exact type, number and person,
adverbs with the adverb category, etc.

The GrePolDis corpus is structured in such
a way that the users can either use it as a whole or
they can use sub-corpora according their research
requirements which may involve speciﬁc time peri-
ods or specific types of political discourse. The main
sub-corpora are currently those of parliamentary
discourse, consisting of minutes of the Hellenic Par-
liament, of politicians’ parliamentary speeches, con-
sisting of the “clean” language material of specific pol-
iticians in the Hellenic Parliament; of political parties
discourse, consisting of discourse of politicians be-
longing to specific political parties; of pre-election
political spots, of pre-election speeches and of Gior-
gos Papandreou’s discourse. Discourse from political
leaders is of particular interest and as such there have
been efforts toward its inclusion in the corpus. The
sub-corpora described below are the main ones but
specific sub-corpora according to researchers’ needs
can be structured and used to fit the specific needs.

Parliamentary discourse

The sub-corpus of parliamentary discourse con-
sists of language material from the Hellenic Parlia-
ment for the years 2011-2016. It is dynamic and
currently consists of 40,817,402 words. The material
has been retrieved from the official Hellenic Parlia-
ment webpage [10]. The researcher can use either
the whole of the sub-corpus or can choose specific
parts of it depending on time periods or specific ses-
sions. For the language material of each plenary ses-
sion of Parliament in the sub-corpus, meta-data is
kept which includes the date, the period, the session
number, the meeting number, the size of the text in
terms of number of words, the electronic address
of its retrieval and any notes that seem appropriate.

Table 1 gives the structure and size of the sub-
corpus of parliamentary discourse. The corpus
consists of the minutes of the 232 plenary sessions
of the year 2011, 173 plenary sessions of 2012,
207 plenary sessions of the year 2013, 182 ple-
nary sessions of the year 2014, 144 plenary ses-
sions of the year 2015 and 202 plenary sessions
of the year 2016. The total size of the corpus is
40,817,402 words, with 8,429,891 words from the
minutes of 2011, 4,265,431 words from the min-
utes of 2012, 7,655,904 words from the minutes of
2013, 7,395,673 words from the minutes of 2014,
5,435,784 words from the minutes of 2015 and
7,634,719 words from the minutes of 2016.

Table 1. — The parliamentary
discourse sub-corpus

year number OFP le- size (words)
nary sessions
2011 232 8,429,891
2012 173 4,265,431
2013 207 7,655,904
2014 182 7,395,673
2015 144 5,435,784
2016 202 7,634,719
total 1140 40,817,402

A sample of the language material of the PITXT”
plenary session of September 9th, 2016, follows.

Kuvpie Ymovpyé, va Eépere 611 wg Anuoxpatixy
Svumapdraln lowg fuactav To pévo Kéupa mov
npOape pali oag oty Siadiacia g avroyiag, kdvaye
TPOTATELS, Sev ovppeTEIYapE o€ PwVES 1 0TISHTOTE dAMo,
Huaotay ovvetol oTo va mpoywprioel n mpoomdOeia Kat
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va crmpt".;'ovys Tovg avBpdmovs Tng Apradiag ket Tng
TEpLoxg Kat Tpa Kar Tovg vmddotmovs. Zag Kdvape
OVYKEKPIUEVEG TIPOTATEIS Kal 0ag TIS OTeldape oTo
Yrmovpyeio. Avtipetwmioape xar o dikd oag Oéua va
unv umopeite va épOete mpv Sexamévre pe npepia, pe
avtoovykpdtnon. Ouws, pe ovyywpeite, av éxete PdAes
mAa@dv To 30% otig amolnudoeis, poPduar ot mpdrToy,
SvoTuyws ot woAiTeg kau ot aypdteg Sev Ba pmopovv va
avraneééAGovv.

Politicians’ parliamentary speeches

The sub-corpus of specific politicians’ parlia-
mentary speech contains language material from the
minutes of the sessions of the Hellenic Parliament.
The difficulty of the construction of this sub-corpus

lies in the fact that minutes of Parliamentary sessions
had to be manually processed for the extraction and
categorization of the different persons’ speech.

The sub-corpus contains parliamentary speech
from 115 politicians, of eight political parties, with a
total of 7,887,173 words. The corpus can be used as
awhole, but also specific political parties or specific
politicians can be chosen for processing. For every
speech, information regarding the speaker, his/her
political party, the date, the session, the period and
the size of the speech in terms of number of words
are kept. Table 2 gives the number of persons and
the total number of words per political party repre-
sented in this sub-corpus.

Table 2. - Participants and size of discourse per political party’s parliamentary speech

political party politicians size (words)

Independent Greeks ANEL 7 230,127
Democractic Left DIMAR 2 289,298
Communist Party of Greece KKE S 992,830
New Democracy ND 40 2,840,559
Panhellenic Socialist Movement PASOK 4 255,449
The River POTAMI 4 87,483
Coa‘lition of the Radical Left — Unitary SYRIZA 46 2,995,041
Social Front
Golden Dawn XA 7 456,686

total 115 7,887,173

National Elections of January 25™,201S5: Pre-
election political spots.

This sub-corpus consists of language material
from the pre-election spots of the political parties
that took part in the National Elections of January
2015. The spots were collected from official par-
ties’ webpages, media webpages and YouTube [12].
There are fifty-six spots from thirteen parties that

took part in the January 2015 National Elections,
of a total of 9,692 words. Table 3 gives the language
material for each of these thirteen parties. Coalition
of the Radical Left — Unitary Social Front, SYRIZA,
the political party that won the elections, is the party
with the largest number of material retrieved, both in
terms of number of spots, thirteen, as well as in terms
of number of words, 2,276.

Table 3. - Language material for each of the political parties

. . average spot
political party spots size (words) size (words)
1 2 3 4 S

Independent Greeks ANEL 10 503 50.3
Anticapitalist Left Cooperation for ANTARSYA I 120 120
the Overthrow
Democratic Left DIMAR 1 55 5§
Union of Centrists EK 1 143 143
Movement of Democratic Socialists KIDISO 1 103 103
Communist Party of Greece KKE 3 1167 389
'Comml?n?st Party of Greece (Marx- KKE M_L ] 201 201
ist—Leninist)

50



GrePolDis: The Greek Corpus of Political Discourse

1 2 3 4 S
New Democracy ND 8 1314 164.25
Panhellenic Socialist Movement PASOK 2 187 93.5
The river POTAMI 10 823 82.3
Co?htlon of the Radical Left — SYRIZA 13 9976 175.07
Unitary Social Front
Full-Stop TELEIA 1 259 259
Golden Dawn XA 4 1459 364.75
Table 4. - Samples of pre-election spot material for the parliamentary political parties
<ANEZAPTHTOI EAAHNEZ>
Independent Greeks @akacce€ A6YKOVG Kat fovvd TovAoay | evkodia. Xe Aiyo Oa TovAficovve k avTA
ANEL ™V toTopia.

< Odhacoeg AdyKkovg kat Bovvd movAfoav p evkoAia. Ze Alyo Ba TovAcOLVE K aVTH
TNV wotopla.>

Union of Centrists
EK

<O Twpyog Mitonkwortag eivan Aefévng! Eov;>

<ENQZH KENTPQON>

<I1600 onpavTikd eivat va pnv §exvape Twg eipacte dvOpwrol... akdpa ki av xovpe
ad1kNoeL KAToL0Y va Yovue TH Svvaun

Communist Party of Greece
KKE

<Ta iSta pe Tovg idtovg 1} Tat {dtax pe Tov dAovG;>
KoBepyoeig npOav ki épuyav.

<KvPBepviioeig fipBav ki épuyav>

AvTd Epevay.

<Avtd épevav>

Avtilaikd pétpa.

New Democracy
ND

<Epeig priayvovpe to yrmedo>

— I oeAéve;

— Nwdha. Na oag mw kétt; O matépag pov pov Aéet wg ta mpdypata eivat ShokoAa.
— Kdtoe va ta modpe pe Nucdha. Aikio éxet o matépag cov. Opwg peptkés popeg, av
Beg va oTidelc kATL owoTd, TEPVAG péoa and Svokolis. Etot Sev eivay;

Panhellenic Socialist

AxoboTe pag.
<AxovoTe pag>

Movement e avTég TIG EKAOYEG
PASOK <Xe avtég Tis EKAOTEZ>
Kpatdpe VnAé tnv e0vikn mpoonddeia kat vrepaocmiduacte T1g Buoicg Twv EMAvwy.
<Eyw eipat to ITotdp>
— Eyd 8ev 0’edw va pe kuPepvodv avtoi mov Sev éxovv SovAéyel moté. Eyd eipat to
The River ITOTAMIL.
POTAMI —'Olot epeic ov Ta ov{NTAPE TOOU YPOVLA, IOV BéNape To katvovpLo, aMd ymeilape

T0 TTaMd, Ohot epieig wov OéAovpe pa ENMASa pe Soveiés, Sikatoovvn kat woudeia,
epeic eipaote To IIOTAMIL

Coalition of the Radical
Left — Unitary Social Front
SYRIZA

<XYPIZA ZYNAZIIIEZEMOX PIZOZITAYXTIKHY APIXTEPAY>
<H EAITIAA EPXETAI H EAAAAATIPOXQPAEI H EYPOITH AAAAZET>
Avté mov ovpPaiver topa eivan 0Tt pe Tov LY PIZA evarvovtar Se&iol kat apiotepoi
o1t Béon g avéykng va okodoproovue éva uéMov ue aflompémela.

Golden Dawn
XA

<I8wtikh) TpwroPovAia>

<AAIKOZ ZYNAEZMOZ XPYXH AYTH>

<AT'ONIZOMAZXTE I'TA EONIKH ANEZAPTHZIA TTOAITIKH KA®APXH
NA MITOYN XTH NA MITOYN XTH OYAAKH OX0OI OAHTHXAN TH
XQOPA XTO XAOX>

<KATAITEAIA TOY MNHMONIOY >
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For each spot, information regarding the type
of material (oral or written), the type of the origi-
nal file retrieved, the political party, the date, the
source and its size in terms of number of words is
kept as meta-data. Table 4 gives a sample of pre-
election spots of the elected political parties: In-
dependent Greeks, Union of Centrists, Communist
Party of Greece, New Democracy, the River, Coali-

tion of the Radical Left — Unitary Social Front and
Golden Dawn.

There is currently a number of spots that have
been manually part-of-speech tagged. The annota-
tion includes the tagging of verbs, nouns, adjectives,
adverbs and pronouns. The aim is that all of the lan-
guage material of the pre-election spots will be an-
notated with parts of speech.

Table 5. - Samples of the political parties’ pre-election discourse

Independent H onpepwvi| amokdAvym e epnuepidag «Ayopd> amodeikvieL Tov amdlvto
Greeks evTEALUO TG ovykvBépynong Néag Anpokpatiag — ITAZOK, va avakowvwvet
ANEL 100 860¢1g 0Tovg 0@etA£TEG TOV Snpooiov.
Democractic Left | Ou «IIpdotwvor- Anpokpatikiy Aptotepd> elpacTe e86 yia TNV Kovwvia Kat T Xwpa.
DIMAR Me peaiopd ko dpapa. Tia Ty mpoodevtiki StakvBépynon Tne Ywpas.
Kvpia Mmpumidn, va Sovpe katapyhv Tt eivar véo kat Tt maAtd; To va katePaivelg otig
Movement of EKAOYEG, TNV WPa OV 1) XWPa HAG Eival HETEWPT) KAl ATTOKAELOUEVY) AT TIG AYOPEG,
Democratic So- UE DTOOXETELS YLt aveEENEYKTEG TAPOXEG KAl KATAPYNOH pOpwY, OTwg kaver 1) Néa
cialists Anpoxpartia kat o XYPIZA, sivar véo 1)
KIDISO wahd; apmddato eivar. Hrav 81 maAid étav ta owvepd mpdBadav tov
«Mavpoytadovpo.
Popular Ortho- AvTh) 1 TOATIKA ayvpTEia améVAvTL OTOVG £VOTONOVG TIPETEL VA OTAPATAOEL A€y
dox Rally unopei va yopilet Ty ENMda kat petd va Tovg TeTdpe ota dyprota yati £Tot {nran
LAOS TPOIKA.
New Democracy | Evpw xwpis tipnon Seopedoewv Sev pmopei va otabei>, ovvéyioe kat mpoéobeoe mwg
ND <EKEIVOL TTOV OVELPEVOVTAL TN UATAIWON TWV EXEVOVOEWY 0d1YODY TN YWpPa O€ aTVYNUa
Panhellenic Avtr| eivar 1) €Qviky) oTpatiyik), avtdg eivat o pévog acainig dpopos. Eipaore éva
Socialist Brpa TPy amd T cupQwvia pe Tovg eTaipovs, £va Pripa TP THY opLoTiki ££080 amd To
Movement Mvynpoévio, éva Pripa Tpwv T véa QAT TG TPOANTTTIKYG TOTWTIKYG YPAUUNG TTO €ivar
PASOK ToAD avetn, wov Ba fondroel Ty TpaypaTiky otkovopia, Tig emevOoELS, TNY amaoyOAnon
Coalition of the | To amotéAeopa tng onpepvig Stadikaciag ATav pa TpwTH AAG CUAVTIKY Vik TOV
Radical Left — | Aao0 pag wov maipvel Ty matpida amd o xépt yia va ) BydAet amd to kabeotws Thg
Unitary Social Tamelvwong>» «1 emAoYn eivat ota Xépla Tov Aaod. Oa enthééet To Spopo oL pag
Front o8iynoe oty Tpaywdia kat v Taneivwot), 1) Oa emhéEet To Spopo g emtidag yia T
SYRIZA ueyaAn aay.
Full-stop Av kepdiow ot avTég TIg eowTepikég exhoyEg Ba avvexiow wg apxryds g Tedeiag>,
TELEIA «Oa eipar ITpoeSpog thg Tedeiag péxpt To ovvESpLo, Tov Ba yiver petd Tig exhoyég yia
v ekhoyn [Tpoédpov.
To pvnpoviakd kabeotwg pe T ovpmpatn GAwy Twv KoppdTtwy s Bovdr|g
Golden Dawn KaTéAvoe To ZVvTaypa kat Tig eEAe0OePEG EKAOYEG, KPATWYTAG TAPAVOUA O'TH QUAAK
XA EKAEYPEVOVG EKTPOTWTTOVG TOL EMNVIKOD Aaov. [ pdth popd oty Evpdymn ot
PovAevTég TNG TPiTHG TOMTIKAG SVVAUNG PLAG XWPAG TAPAUEVOLY £YKAELTTOL XWPig
Sikcaiwpa Adyov kat amokAetopévor amd dha ta MME.

National Elections of January 25™,201S5: Pre-
election political speeches

The sub-corpus of pre-election political dis-
course consists of language material produced by

politicians of specific political parties during the
pre-election action for the National Elections of
January 25%, 2018. It includes material from the
political parties of Independent Greeks, Democratic
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Left, Movement of Democratic Socialists, Popular Or-
thodox Rally, New Democracy, Panhellenic Socialist
Movement, Coalition of the Radical Left — Unitary
Social Front, Full-stop and Golden Dawn. The lan-
guage material consists of statements, interviews,
speeches and articles retrieved from the official
sites of the political parties or the politicians. For
each speech in the sub-corpus, information regard-
ing the speaker, the political party, the date, the
type of text, the source and the size of the mate-
rial is kept.

There are currently thirty-five text files of
speeches and statements of Panos Kammenos,
the President of Independent Greeks, with a total of
5,592 words, ten files for Democratic Left of inter-
views and speeches of its president Fotis Kouvelis,
with a total of 964 words; ten files of interviews,
articles and speeches of the President of Movement
of Democratic Socialists, Giorgos Papandreou, of a
total of 36,029 words; two files, a statement and a
speech of the president of Popular Orthodox Rally
Giorgos Karatzaferis, of 2,163 words; seventeen
files of speeches and articles of the president of New
Democracy Antonis Samaras; eight files of the New
Democracy member of Parliament Manos Konsolas,
with a total of 6,024 words, forty files of speeches,
interviews and articles of the president of Panhel-
lenic Socialist Movement Evaggelos Venizelos with
a total of 110,996 words; thirty-one files of inter-
views, speeches, articles of the president of Coali-
tion of the Radical Left — Unitary Social Front Alexis
Tsipras with a total of 21,138 words, three files of
statements of the president of Full-stop Apostolos
Gletsos with a total of 149 words and ten files of in-
terviews, statements, speeches and articles of the
president of Golden Dawn Nikos Michaloliakos,
with 1,359 words in total. The total size of the sub-
corpus, in terms of number of words, is 184,414.
Table 5 gives samples of the language material of
pre-election discourse.

In the case of interviews, two files are involved:
one with the whole text of the interview, both the
“words” of the interviewer and the political party
and one with the “words” of the politician only, so
that it can be more easily processed by researchers
focusing on the “words” of the politician.

Political parties’ discourse

The sub-corpus of political parties” discourse is
composed of language material produced by mem-
bers of political parties. It consists of interviews,
speeches, articles, statements, etc. The material was
retrieved from publications on the personal webpages
of politicians or political parties. The researchers can
choose specific political parties or specific politicians
for their processing. It should be noted that when
the text files include language material other than
the specific person’s discourse, a second file has been
constructed which includes the “clean” material, i.e.
only the “words” produced by the specific politician.
When there is a reference to the size of the corpus,
this applies to the size of the “clean” language material.

Nine political parties’ discourse is included in this
sub-corpus: Independent, Independent Greeks, Dem-
ocratic Left, Olive Tree, Communist Party of Greece,
New Democracy, Panhellenic Socialist Movement, The
River and Coalition of the Radical Left — Unitary
Social Front. For Independent, there are 26 texts, all
by one politician, for the period 2013-2014, with
a total of 20,859 words. The language material of
three politicians of Independent Greeks consists of
217 texts, for the period 2012-2015, with a total
of 40,227 words. Regarding Democratic Left, there
are 379 texts, of the period 2012-2015, of a total of
287,170 words. The language material of one politi-
cian of Olive Tree consists of 20 texts, for the period
0f2010-2014, of a total of 18,394 words. The Com-
munist Party of Greece political party is represented
by nine politicians, with 478 texts for the period of
1998-2015 and a total of 146,043 words. Regard-
ing New Democracy, twenty-nine politicians are in-
cluded, with 1,692 texts and 1,631,510 words in
total, for the period 2007-2015. Panhellenic Social-
ist Movement is represented with 1,036 texts, by ten
politicians, for the period 1997-2015 and a total of
2,194,281 words. The The River political party is rep-
resented by two politicians, with 189 texts for the pe-
riod 2012-2015 and a total 0£ 449,071 words. Finally,
Coalition of the Radical Left — Unitary Social Front is
represented by thirteen politicians, with 295 texts of
the period 2007-2015 and a total of 130,996 words.
The sub-corpus consists of 4,332 texts with a total
0f4,918,551words. Table 6 gives samples of the lan-
guage material of specific politicians’ discourse.
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Table 6. — Samples of the language material of politicians’ discourse

Terens Kouik ANEL

Ye 6Aovg Tovg vopois s ITepipépetag, Oa éxovpue Ynpodédtia vikng, Yneodédtia
7oL Oa exkAéEovy BovAevtég. e avtd Ba petéxovv ot yvwatoi Sokipacpévot
AYWVLOTEG Hag, AMA Kt KaAvoDPYLoL CUUTOPEVTES pag, Tov Oa Stevpvvovv THV
ekhoykn pag Paon, yia va ehevBepwoovpe péoa amd Tig kaAmeg v EAaSa kat

1 emdpevy kvPépynon eBvikng cwtnpiag va avaktioel Ty edvikh kuprapyia tng
[Matpidag pag.

Stavros Theodorakis
The River

H xowwvia pmopei va vo@épet and tovg ZY PIZANEA aMd Sev vootakyei to
wapeA0ov. Aev Bédet va yvupioet otig kuPepvroetg T NA kat tov ITAZOK.

To IMotdw Ba katéPer avtdvopo pali pe Tovg CLUPAYOVS TOV, EKTOG AV KATAPEPOLLE
va SNpovpyroovpe £va TpiTo EKTVYYPOVIOTIKO Kal UETaAPPLOULOTIKO TOAO.

Mnyv pmepevtovpe. Eivan kat mpwi. H k. Tevvnpatd firav vrovpyds g Seids.
Ymovpydg piag kvBépynong mov eixe Tpwro poro n N. A. ITpwv avakadvyovv o
xdog ovykvfepvovoay pe Tn NA.

Antonis Samaras
ND

Eixape éva moAd y6vipo kat OeTikd yia tov 070, a6 mhevpds ebeAitewy, Sujpepo.
Oa oag kavw pa avavtik evipépwot). Ilpdta arn’ dAa, n Waitepn onpacia
Tov Baocikod Bépatog mov eixe avtd To Evpwmaikd Zvpfovio, wov ftav 1 véa
apyrrektoviks Thg ONE xat Swaitepa 1 onpacia g Tpamnelikng Evwong.
[Tpoxwprioape otny i8puon evdg eviaiov eTOTTIKOD PNYaviopod, WoTe ot Tpameles
Vo EAEYYOVTAL O PWTAIKO eTimeS0 Kat KATd TPOTO CVYTOVIOUEVO.

Alexis Tsipras
SYRIZA

Amoteei mAéov ko) mapadoxn, 6Tt Evpmn Bpioketat oe éva kpiowpo
otavpodpopt. H otkovopuki otactpdtnTa, Ta TpoBAfpata Kowvikng Guvoyrg, 1
£€EapoT) TOL EVPWOKENTIOKIOUOD KAl TOV ATTOPOVWTLOUOY, 1] eVioyvoH axpodediodv
AAIKIOTIKOY QaUVOpEVWY, eivat (TApaTa 10V S€V UTOPOVUE VA TPOTTEPVAYE, OE Lat
ooPapt) ov{TNON YL THY TopEia KaL TO PEMOY TOV EVPWTATKOD OLKOSOpUAUATOS.
e pua Tétola ovEATNON, OL EVPWUETOYELAKEG YWPEG UTOPOVY Kall TPETTEL Vat £XOVY
avénpévo Adyo kat o TPOTOG Va EVITXVOOVY THY QWY TOVG, eivat va avalnTioovy
Kowd Prnuatiopd kat kowég Oéoeig.

Giorgos Papandreou
PASOK

MoéAig odokAnpwaoapie pa TOAD oKANp) kat SOOKOAY SlampaypdTevat), add

0é\w va Bvpiow ot Tty amd 18 prveg, dtav amokadd@Onke To péyebog Tov
npoBANpaTog Tov eixe 1) XWpa pag, To omoio avaykace Ty kvBépvnon e NA va
PUYeL, emSoOnkape o€ pia dvev Tporyovuévov Tpoomddeta oTo eowTEPIKS, AMA Kat
pia ovvexn kat okAnpy Stampaypdtevon oto e£wteptko, yia va anotpéyovpe avTod
7OV 0L TEPLOTGTEPOL TOTE Bewpodoay avamdpevkro. AnAadh, va unv {foet n xopa
uag, va unv {oet n eMnvik] otkoy£vela, TIg CUVETELEG PLAG Y PEOKOTIAG.

Fofi Gennimata
PASOK

[T pa pa TpwtoPovAia wpty amd Aiyovg prves, apov ida 6Tt 1) Snpokpatiky
oLPTAPATALN TPOXWPE Kol TATd o€ £va 0TéPeo £5a90g Kat Swoapie £va Ypovo 0To
ITotdpt va propéoet va fekabapioet To otiypa Tov. Na amogacioet mod avrikeL.
Avikel ot kevTpoaplotepd; Exovpe avtod Tov kowvd atoyo va Siekdikricovpe éva
kevTpikd poo otic ebehibeig; H eivar Tedikd dMeg ot emSiwéeg Tng nyesotag tov;

Evaggelos Venizelos
PASOK

Eivat yia péva modd evBappuvtikd to yeyovog 6Tt ato péoo tov Noepfpiov, Snhadi
oTHY apxr Tov Xewpwva yia ta Sedopéva pag, palevopacte £8d, pra Kvprakn

npwi Bpoxepr], va WAHCOVHE Yia TNV TOMTIKY] KATAGTATY, YIA THY KATAGTAO)

o710 [TAZOK, yta T0 péMOoV TV TOTOV, KAt PUOLKA YL TO HEANOV TOV KIVIUATOG.
Xaipopar yrati fAénw Eavd pidovg, yiati eipaote e8@ pe To Adlapo, Tov Hhia, To
VOUAPYN, TO YPAUUATENX THG VOUAPYLAKAG ETLTPOTHG Kat OAOVG £04G, 0°T0 TTAAiTLO
TWV TPOoVVEdPLAKWY Stadikactwv.
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Giorgos Papandreou’s discourse

This is a sub-corpus consisting of political dis-
course by the ex-Prime Minister, Giorgos Papan-
dreou. It consists of parliamentary speeches, other
speeches, articles, press conferences, conversations,
statements and interviews. More specifically, it con-
sists of 156 interviews of more than 400,000 words
(currently growing in size), 112 speeches of

310,099 words, 111 articles of 95,451 words
and various other types of material, such as four
conversations of 19,895 words, thirty-five state-
ments of 7,695 words, eleven press conferences
of 48,816 words and four parliamentary speeches
of 13,088 words. The sub-corpus of Papandreou’s
discourse consists of 438 text files with a total of
896,566 words.

Table 7. - Samples of Papandreou’s various types of discourse gives
samples of Papandreou’s various types of discourse

interviews

[pémet va yivel pua Stagopomoino, avapeoa oe kdmoteg Tpakets Piag, Tov amoTelovy pia TOAD
pikpn} petoymeio — TpOKerTaL Yo TOAD SVOAPETTA YEYOVOTA, TTOV £iVAL OUWG UEUOVWUEVA KL
Jev AVTITPOTWTEDOVY, Pe KAVEVA TPOTIO, TIG EPNVIKEG SLASAWOELS, OL OTTOlEG Elval KATAVONTEG —
KaL 070 YEYOV6G 6T, TOAD peydho oo0ato Tov ENMnvikod Adaov, 1) mAetoyneia Oa éAeya,
avtdapBavovrat 4TL Ta péTpa avTd eivat avaykaia.

speeches

padi. TTape pnpooTd.

Iape padi. Tape tdpa. Topa eivat 1) wpa.

Topa eival n wpa g 7o Kpiong amdpaoctg.

Thpa anopacifovpe, av Oa peivovpe arypddwtot oto TapeAdov, ) Ba Tpoxwpricovpe oto pEMov.
AzoVe, ) ABva piknoe, pe T SikY) 0ag PV, e QLT THY TPWTOYVWPY CUYKEVTPWOT KAl TO Td-
Bog. Mikdet 6An 1 ENMdda, Mot ot ENnveg, 6Aeg ot EMnvides. Kat pwvaovy Svvatd: ITape. Iape

articles

To ITAYXOK yevviiOnke oe pia totopiky) oTtypr], Katd Ty omoia 1} idta ) eMnvikY Kowvwvia,
ebepxOpevy amd T okotewy mepiodo tng Siktatopiag, Suyovoe va yvpioet oeAiSa otnv Iotopia
e 'Hrav 1o 1974, 6tav o AvSpéag ITamavSpéov évwoe katw amd éva véo TOAMTIKO Qopéa OAeg
£KElVEG TIG KoVwVIKég Suvapelg, Tov emi Sekaetieg eiyav Bpedei oo meptBwpto Thng KovwvikAg, THG
OLKOVOWIKAG Kat TNG TOALTIKAG {wiig TS XWpas.

Stakvpépvnong.

conversations

Evxapiotd woAv, Angel. ITpwtiotwg, va Snhwow 6t1 ) ENada avadapPaver kat péper Ty evbiovy
va daxetplotei T Sikr| TG Kpion). Oa mpooéDeta, pahiota, 6t ) EMaSa Sev eivan pia xwpa
Prwxn. Abéter TepdoTieg SuvatoThTeg pev, Tvxe Kakodaxeiptong Se — kat avto eivan {fnpa

To {ftnua eivar vioTwg ToArTikd. Amtotedei {Tnpa Sopwv kat Oeopdv. Emkpatovoe éva
medatelakd ovoTnua, EMenym Stapdvelag, omatddn, £vag vEpokéParog SnuoTLog Topéag, pia
avemapkrg ovvSpopr| o€ Bépata avTaywvIoTIKOTHTAS Kat aVATTUENG Kat, AALoTA, OF TOWEIS 0TOVG
omoiovg Stabétape cvYKPLTIKG TAEOVEKTHA.

amo KOVTA Uag.

statements

‘Evag aywviatiig, oopPolo Twv ayw@vwy Tov Aaod pag yia ehevBepia kat Snpokpartia, £puye ofpepa

H paxpd aywviotiks] mopeia tov Tdvvn Xapalapndmovlov, Eexivioe and to AABavikd Métwro
kat T Méor Avatol], anévavTt oTov Qactopd Kat Tov vaflopd, ovvexiotnke pe Tov Avévdoto
Aywva Kat PeTd, Pe THY avTISIKTATOPIKT] TOV SPACT) amévavTt 0T XOUVTA TWV CUVTAYHATAPYWY,
Y v omola SwoxOnke, facaviotnke kat e§opioTnke.

Aywviotnke péoa amd Tig ypappés tov ITAK kat peteixe otig Siadikcacies yia v I8pvon tov
ITAXOK, Simha otov Avdpéa ITamavdpéov.

press avTN 1) EKPPACT) CVUUTTAPATTACTG.

conferences

Kanpépa oag. Oa 0eka va fexiviiow pe pia SHAwon Ekppacns copmapdoTacns oTovg
mnppvponadeic tng Evpotag, otovg katoikovg ov Soktpalovrar. Nopilw, pag ekppalet 6hovg pag

Kupieg kat kvproy, o116 4 Tov Oktwppn, Sev ovykpovovtat amAdd Svo koppata i Svo apxryol, ald
Svo Sapopetirés avtiMVels yia Ty mopeia Tng xwpag. Epeig Eépovpe 6tin kpion pmopel va yivet
kat evkapla, va avadeiet xpoviovra ka peydha TpofAipata, Ta onola propovdyie kat TPETEL VoL
dropBwoovpe. Kat avtd, pe oxédio kat pe amopdoelg.
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parliamentary
speeches

Ayamnroi cuvadeAot, £3w kot 25 prives, £Swoa pia pdxy dvev Tporyovpévo, Yia va owbei n xwpa.
Mbévog, a6 6An Thy nyeoia Tov ToMTIKOD CVOTAPATOS. Me ToAITIKY) oThpiEn, Tig Suvapelg Tov
[TaveMAviov Zootadiotikod Kivpatog kat thg Kowopovdevtikyg Opadag tov [TAZOK. Me
TpAYPaTIKY) 0TAPLEN, TOVG TOMTES THG XWPAG, TOV aywva Tovg, Tig Tpoomddelés Tovg. Me pua
moATiky) TpaypatikotnTa oty EMdda, {opepr. Me pia Avtimoditevon, Svotoyws, avevbuvn kat
puydmovn. Kat pe éva evphTepo KOURATL TOV TOALTIKOD CVOTAKATOG, TTOV TO POVO TTOV TO eVOLAPEPEL
0w kat kapo, eivat 1) emBiwon Tov TANALOY TVITARATOG.

This sub-corpus, apart from the large size of dis-
course of a single politician, an ex-Prime Minister
of Greece, boasts manual, precise and complete an-
notation of the language material of the interviews.
More than 400,000 words regarding interviews have
been manually annotated with part of speech infor-
mation. The following sample is from Giorgos Pa-
pandreou’s interview of the 14™ of May 2011.

Aev/M 0a/M  éleya/PE Y E El1 o6t/X
eivat/PE_O_E E3 éva/AA motod/OY_O_El1
otov/AE kpoétago/OY A E3, al\d/Z wa/AA
okovdidn/OY_© Elmov/A ANBa/Mymopovoe/PE Y E
E3 va/M matwn0ei/PE_ Y E E3 evavtiov/II
oAoxkAnpns/EO_O_E2 t6/AO ywpag/OY_0O_
E2, efautiag/IT tng/AO npaypatikiic/E@ _© E2
mbavotntag/OY O E2wag/AAxpeokomiag/OY _©
E2. KatopBwoape/PE_O A TI1 va/M t0o/AO
anogvyovpe/PE Y E TIIl,efowovopdvtag/MTX E

amoteleopatik)/E@_© Elxat/Epuboyn/EO_©
El owovopia/OY_©_ EI.

Conclusion

The GrePolDis Corpus is a dynamic corpus of
Greek political discourse. The corpus has been built
for both linguistic and political science research
purposes and is the result of continuous, time-con-
suming work. The dynamic corpus is periodically
updated with new language material. The corpus
consists of both “raw”, unannotated material as well
as annotated with the parts of speech material. It is
structured in various, dynamic sub-corpora to suit
specific research needs.

As for future work, the corpus is periodically
updated with new political discourse material for
both politicians already in the corpus as well as new
politicians. In parallel, annotation is planned for
more material of the corpus aside the interviews of

Aiyo/E@_A _E3  xpovo/OY_A_E3  ywa/IT  Giorgos Papandreou. The GrePolDis Corpus aims
va/M  vlomojoovpe/PE_ Y E TI1  1g/AO  to be anecessary tool in the hands of both political
amapaitntes/E©@_O _TI3  aMayés/OY_©_TII3  discourse analysts and political scientists research-
kat/2  va/M  yive/PE XY E E3  n/AO ingpolitical discourse for communication and politi-
EMa8a/OYKY wa/AA ovyxpovn/E@_©_E1,  cal purposes.
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The problem of the effectiveness of enforcement
activities is of great scientific and practical value, it
becomes a priority in continuous updating of leg-
islation, improvement of methods and ways of ap-
plication of the law. The use of the right, as a special,
specific form of the right that best embodies the pur-
pose of law in reality reflects its purpose and nature.
The right is a powerful regulator of public relations,
but the regulatory process is not carried out by it-
self. After all, to the new law really worked, it should
be implemented. It is important not just to take legal
acts, but also to build a system that allows translat-
ing these instruments into practice. After all, in fact,
entitled to nothing if its provisions are not found its
realization in public relations.

Today is traditionally understood as the “power
of the competent authorities and persons in the legal
literature as enforcement activities for the prepara-
tion and adoption of individual decisions in legal
proceedings on the basis of legal facts and specific
legal rules> [1,382]. Law enforcement has the tools
and methods. By means of enforcement tools to un-
derstand, by means of which provides the necessary
social, legal and other results, achievement of the ob-
jectives enforcer [2, 10]. Enforcement method is de-
fined as a specific way to achieve the objectives and

results of using concrete means and under appro-
priate conditions and prerequisites for enforcement.
These tools and methods are the tools to achieve
the goal — the embodiment of the right to life. Of
course, the effectiveness of enforcement depends
on the socio-legal validity and quality of regulation
[3, 18]. Do not designed, constructed hastily rule
of law leaves a wide field for “discretion” enforcer.
The result is an expansive or restrictive interpreta-
tion of the content of the rule of law, which leads
to the attainment of the objectives directly counter
to the objective laid down in them by the legislator.
Consequently, the need rigid adherence to the law
enforcement objectives of the objective pursued by
the legislator, only then can the effectiveness of law
enforcement. It is therefore justified the position
that “enforcement is a measure of the validity and
truthfulness of laws. It is here that the degree of truth
and verified the quality of adopted law rules [ 4, 86].

Legallife, the legal system of any country can not
develop without the foresight of the future, without
his prediction. As practice shows, the higher the lev-
el of development forecasts, than they better, and
thus more authentic and more effective, the more
productively legal regulation of social relations.
Without the ability to foresee the course of research
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and development of legal processes is not possible
to ensure the stability and functioning of the legal
system in general, to contribute to its painless adap-
tation to internal and external changes, an adequate
response to the needs of legal practice.

It should be emphasized that the legal Prognos-
tics as a relatively young discipline interbranch to-
day is not only of academic interest. Its necessity is
caused by the fact that the legal policy components
(legal relationships, processes, actions) are dynamic,
that is characterized by constant fluidity and variabil-
ity. And one of the parameters of a stable functioning
of the legal system is the predictability of the dynam-
ics of the processes of development. To achieve this,
as well as to provide competent, rational legal regula-
tion is intended, in particular, forecasting, based on
the account of known patterns and identify trends in
legal development.

In the scientific literature reveals a different legal
entity forecasting. Z.S Zaripov said that “forecast-
ing — a process of scientific prediction (predic-
tion) of predicted future state of the object based
on the analysis of its past and present systematically
obtain reliable information containing quantitative
and qualitative characteristics of the phenomenon
under study with respect to long-term period” [, 4].
V.K. Agamirov beneath him understand “the study
status and development prospects in the sphere of
legal relations ... society within the next historical
period> [6, 8]. L. T. Tulteev gives the following defi-
nition: a system of legal forecasting tools, techniques
and methods of knowledge development trends
and the future state of legal processes, phenomena
and institutes [6, 18]. V. S. Lomteva notes that “fore-
casting enforcement stage involves modelling the
results of the implementation of the rule of law in a
particular situation as getting social and legal effects,
both positive and negative” [8, 6].

For law enforcement officials and to have sci-
entifically based forecasts — it means to anticipate
the course of events and legal action in the applica-
tion of the rule of law, and thus to be able to timely
respond to unwanted situations, improve manage-
ment efficiency and control. Of course, in order to
accurately predict the future event or other, to be
able to reliably describe what can happen, you must
perform a set of conditions, which is very difficult in

a continuously converts the legal reality. Neverthe-
less, law enforcement agents must constantly strive
to foresee the possible consequences of its actions
and acts. VM Baranov rightly points to the need for
a preliminary prediction of the law counter options
as a necessary condition for its proper and effective
application [9, 34].

Skilful management of law enforcement, com-
petent implementation of the requirements of the
law subjects of law enforcement, their ability to op-
timally organize legal actions and operations, as well
as rapid, complete and adequate resolution of legal
cases, the rational use of available resources and to
make competent legal decisions contribute to the
achievement of regulatory objectives. Of course, en-
forcement decisions should be prognostic ally val-
id, suspended, thoughtful, and legally literate and
take into account all the possible consequences. To
do this, it is widely used in the enforcement of legal
forecasting.

If you can give the normal law-making as a rule,
the degree of adequacy of the new rules of social
needs detected by law enforcement. The adoption of
a legal act should be preceded by scientific develop-
ment and evaluation of the practice of law. To prevent
possible disadvantages of the legal act can be solved in
many ways, using properly processed data to law en-
forcement, in the course of which abstract the rule
of law is correlated with real relationships, it passes
“run” As an example, you can cause Resolution of the
Plenum of the highest judicial authorities, in which
on the basis of analysis and generalization of judicial
practice enforcement issued legal decisions to be tak-
en by the lower courts in similar situations. Thus, the
decision of the plenum of the Supreme Court of the
Republic of Uzbekistan N19 of 19 December 2003,
explicitly called — “On application by the courts of
some norms of civil procedural law” [10]. We think
that one can hardly deny the predictive nature of such
decisions, since they foresee and prevent possible er-
rors of judges and urged them not to let that happen.

Law enforcement practice is the main element
of the mechanism of legal regulation, “the testing”
legislation for effectiveness, quality, consistency,
consistency and etc. This activity of law enforcement
agencies, which in the course ofits activities actually
faced with the existing shortcomings of law, able to
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adequately assess the effectiveness of the accepted
norms of law. In the course of legal practice we have
developed certain ways to identify the shortcom-
ings of legislation, which are used in the process of
enforcement. These include activities of plenums
of the Supreme Court and the Supreme Economic
Court, which conducted the synthesis and analysis
of judicial practice. The same generalization carries
judiciary [11], prosecutors and law-enforcement
bodies of the Republic of Uzbekistan. As a specific
method for the analysis of law enforcement should
also include the activities of the Institute for Moni-
toring of Current Legislation under the President of
the Republic of Uzbekistan [12, 320].

Thus, enforcement of forecasting theory forms
an independent interdisciplinary field focused on
jurisprudence and a comprehensive prediction of
socio-legal enforcement effect. We subscribe to
the view of I. A. Tulteev and G. Tastanbekova who
believe that law enforcement prediction «is a system
of techniques and methods of forecasting and iden-
tification of desirable and possible consequences of
ongoing law enforcement agent’s application of the
law.» We believe that forecasting is one of the condi-
tions for effective law enforcement; it increases the
effectiveness of law, for early detection and avoids
the «failure» and other negative effects of enforce-
ment actions. Such an approach to forecasting in the
enforcement defines the conceptual meaning of the
forecast enforcer thinking, his ability to make an in-
formed, lawful, appropriate solution, characterized by
symptoms such as competence, efficiency and timeli-
ness. This approach is based on the accounting laws
and the requirements of law enforcement, the ability
to correctly apply them in their daily activities.

Based on what has been said, can justify the
following conclusion: law enforcement decisions
should be prognostically valid, suspended, thought-
ful, and legally competent and the conditions and
prospects of development of the legal situation. In
the process of enforcement is a real life situation is
superimposed on the ideal model, which is fixed in
the law. The programming function allows foresee-
ing the legal model of the implementation of legal
regulations in the process of enforcement. An exam-
ple of this is the project of a settlement agreement,
prepared by a lawyer in civil proceedings, which

must then be approved by a judicial act (definition)
[13]. Since such a document contains, in fact, a le-
gal dispute resolution available, but also a model for
future relations between the parties on the subject
of the dispute, and the consequences of execution of
the agreement. Hence, the draft document prepared
by a lawyer, may be considered as predictive model,
by which the parties to resolve disputes.

As already noted, enforcement is a cognitive
evaluation and a treatment process in which the
relevant rules of law applies. An important tool for
predicting the effectiveness of legal solutions and de-
bug mechanism for implementing the proposed in-
novations is the legal experimentation. O. H. Saidov
defines the legal form of the compound experiment
as legal theory and legal practice. According to him,
the legal experiment is a “theoretical moment” en-
forcement activities while the “practical aspect” of
cognitive theoretical legal process [14].

For example, the testing of the draft law “On
the openness of state authority and administration”,
held from April to December 2013 in Bukhara and
Samarkand regions, allowed in on the basis of real
law enforcement to check the effectiveness of the
proposed amendments to the legislation [15]. This
prediction was and the principle and function of
the legal experiment. As a result, during the experi-
ment authorized representatives of state authorities
of Bukhara region made about 1,500 speeches and
statements on television, radio and in the press, held
67 press conferences and briefings for journalists. In
the process of implementation of the legal experi-
ment 3.5 times increase in the number of published
critical articles in the print media.

Thus, the theoretical analysis of the enforcement
problems enables us to state the objective need for
predictive maintenance enforcement, to justify
the idea that law enforcement is a component of
forecasting and occupies an important place in the
system of law enforcement. System analysis of the
concept of “forecasting in law enforcement” allows
you to understand it in three senses: as a principle in-
herent in law enforcement as an important function
of law enforcement and how certain activities. The
foregoing allows us to conclude that the predictive
maintenance of law enforcement is an important fac-
tor for its validity and effectiveness.
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lation in the course of its participation in the management, then democracy is divided into immediate

(direct) and representative. These two forms of democracy are inseparably linked with each other, they

complement each other, characterized by constant interaction to the mutual influence. Originating at

different times, they then become intertwined in all subsequent historical development.From now on

they are inseparable from one another and it is difficult to imagine one without the other.
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In his appeal on the redistribution of powers
between branches of government, the President of
the Republic of Kazakhstan N. A. Nazarbayev noted
that the essence of the proposed reform in a serious
redistribution of power and democratization of the
political system as a whole [1]. In order to imple-
ment the new constitutional provisions important
role played by the processes of democratic develop-
ment, the combination of all its reforms.

If the basis of classification of forms of democ-
racy to take a way of will of the population in the
course of his participation in management, then de-
mocracy is subdivided into direct (directly) and rep-
resentative. These two forms of democracy are in-
separably linked with each other, they complement
each other, characterized by constant interaction to
the mutual influence. Originating at different times,
they then become indispensable «fellows> of each
other in all subsequent historical development.
From now on they are inseparable from one another
and it is difficult to imagine one without the other.

Representative democracy is the kind of democ-
racy providing participation of the population in
management not by its direct declaration of will, and
by the declaration of will performed by it through
the plenipotentiaries (through system representa-
tive authorities, through the President and the verti-
cal of akims headed by it, through the Government
and other executive bodies, through legal agencies,
etc.). Allocating with the power of the representa-
tives, and directly electing part of them (The presi-
dent, deputies of Mazhilis and Parliament, depu-
ties of Maslikhat) the population in subsequent is
limited to general observation of how they exercise
public administration, what efficiency of use of them
of the provided prerogatives. On the forward plan
bodies, officials, other structures which represent
the people are from now on pushed. They really
«manage>» public administration, determine poli-
cy in the field of external relations and in the state,
managements resolve general and specific issues,
and are engaged in creativity, also law-enforcement
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and law-enforcement activities. At the same time
the status of representative democracy in the great-
est measure finds expression in the organization and
activities of representative bodies of the power.

During the modern period providing an opti-
mum ratio of representative and direct democracy —
one ofkey questions of the state and public life of the
republic. Its decision allows delivering management
on a scientific basis, to avoid unilaterally orientation
to «hardware> activities of the state, to materialize
political and social activity of people in various insti-
tutes of a form. Direct democracy in itself without
democracy representative is hardly able to show fully
efficiency, effectiveness, also as well as the last will
be able to show the potential only in case of a com-
bination to the first. At the same time it is desirable
that not only the adjoining (adjacent) institutes of
representative direct democracy were more closely
combined with each other, but also — whenever
possible — remotely institutes remote from each
other. In this case the combination purchases mul-
tilateral complex nature, will turn into interaction of
the called institutes, and their correspondence will
become an everyday occurrence.

However communication of these doesn’t come
down to availability of the components which are
general for representative and direct democracy two
forms of democracy. It finds expression also that in-
stitutes of direct democracy aim to influence as ap-
propriate formation, functioning and development
of representative democracy, and the last in turn pays
much attention to increase in efficiency of use of di-
rect democracy. Let’s stop on some forms of impact
of direct democracy on representative bodies:

1. Such form of direct democracy as a referen-
dum, is capable to set parameters of functioning of
representative democracy, or to introduce certain
amendments, amendments and changes in the ex-
isting its institutes. So it happened during the re-
publican referendum which took place on August
30, 1995 on which the new Constitution of the Re-
public of Kazakhstan was accepted. According to it
the former unicameral Supreme Council gave way to
two-chamber parliament which status, competence
and an order of activities seriously differs from the
status, competence and an order of activities of the
Supreme Council; besides, instead of system of local

councils with their executive committees other sys-
tem of local representative and executive bodies —
maslikhat and akimat is created.

2.Forming of representative bodies is per-
formed in the way uses of such institute of direct
democracy as elections. Different way of forming of
representative bodies, for example in the way appoint-
ments, puts them in a dependency from those bodies
and official persons which appoint them. Therefore
the speech shall go about enhancement institute of
elections and search of its optimum model providing
authentic declaration of will of the population.

3. Direct democracy, in particular its such in-
stitutes, as meetings of citizens, reports of deputies
before the population, orders of voters to deputies,
serves as means of involvement of citizens to activities
representative bodies, allows the last to create condi-
tions for implementations of constitutional right of
citizens on participation in management public and
public affairs. Institutes of direct democracies are used
for providing representative bodies’ primary informa-
tion on public opinion and public expectations, and
also for development of the state decisions taking into
account needs and requirements of the population.
The same should be told also about attraction the
populations to control of performance of laws and
other state decisions, to selection of optimum forms
of organizational and managerial activities of rep-
resentative institutions. In turn deep influence on a
condition and functioning of direct democracy ren-
der institutes of representative democracy:

1. Representative bodies perform legislative
regulation of limits of use of direct democracy, fix
and specify the specific list of the questions covered
by its institutes, establish the procedure and an order of
functioning of each of them. Laws and other regulato-
ry legal acts on meetings of citizens, work with orders
of voters, reports of deputies before the population, an
order of permission of claims, offers and petitions from
citizens, a referendum, elections, etc. are that.

2. Representative bodies are urged to provide
material and organizational conditions for success-
ful functioning of institute’s direct democracy. For
example, during the modern period they care for
recovering the fading activity of the population in
the solution of questions of management, to use new
and to revive some of former forms of direct democ-
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racy, to coordinate their action to tasks of overcom-
ing an economic crisis, a country conclusion to a way
of forward development, to adjust instructing and
methodical ensuring these processes.

3. Within the powers representative bodies ex-
ercise control of legality of functioning of institutes
of direct democracy, take measures to elimination
of violations. Especially often need for it arises
when using by separate national groups of the right
to meetings, meetings, picketing, street processions
and demonstrations. The wide complex of methods
of regulation and the solution of these questions is
applied (allowing, notifying, etc.).

Means, it is impossible to speak about a superi-
ority of representative unambiguously democracies
over direct and vice versa. Usually exceeding direct
democracy in one relation, representative democ-
racy can yield to it in other relation. In the same way
and direct democracy, being more effective in case of
the solution of one question, it is less suitable in rela-
tion to other questions requiring use of institutes of
representative democracy. Therefore the combina-
tion of representative and direct democracy allows
compensating shortcomings by one benefit another.

Objective analysis of merits and demerits inher-
ent in institutes representative and direct democracy,
allows consciously to take measures to that

a) to some extent to promote approval of con-
ditions for enhancement and expansion of positive
sides and advantages of the called institutes,

b) whenever possible to neutralize their short-
comings and negative parties,

c) to compensate lameness of one kind of de-
mocracy advantages of other version.

Thanks to such conscious directing impact it is
possible to adjust developments of democracy in the
desirable party, deriving a benefit maximum from
cash opportunities and avoiding many undesirable
consequences and results. As the prof. V. F. Kotok
fairly noted, “it is necessary to use all the best that
forms of representative and direct democracy give,

and as much as possible to reduce shortcomings pe-
culiar to them. It is not about simple improvement
of national representation and increase in opportu-
nities of direct participation of masses in public ad-
ministration, and about synthesis of representative
and direct democracy, about connection of benefits
which give both of these forms of democracy” [10].

Tracing development of representative system
and direct democracyj it is possible to come to a
conclusion that specific proportions of a combina-
tion of their forms don’t remain invariable. On the
contrary, they are mobile, dynamic and depending
on a situation are exposed to adjustment and modi-
fication. For example, during the modern period in
connection with huge changes in all spheres of life
of society the ratio of institutes of representative
and direct democracy became other, than before. It
tuller is adapted for conditions of the modern pe-
riod, considers present mentality of the population,
teature of the state system, its priorities and tenden-
cies of development, a form of public relations. But it
can’t be considered established forever and in the
future most likely will undergo to new changes.

However change of proportions of a combina-
tion of representative system and direct democracy
which happens nowadays or will take place in the
future, doesn’t shake the idea of their fixed interac-
tion in any way. Such interaction favorably affects a
condition and results of functioning both represen-
tative system, and direct democracy, enriches them,
and allows developing and introducing many parties
of their not dissipated potential into circulation.

Thus, reasonable and the most perspective
the view of representative and direct democracies
as on integrally, the kinds of the same phenomenon
which are naturally connected with each other is
lawful. They can’t be torn oft and contrasted each
other in any way. During the modern period the
main thing consists in rapprochement of their insti-
tutes, a combination, the complex, mutually coordi-
nated use of their forms.
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Reforming of the administrative legislation is
caused by certain difficulties in practice of law-en-
forcement activities of the modern period of devel-
opment as imperfection of the existing administra-
tive legislation generated uncertainty on a number of
questions. For example, rather legal nature of the sanc-
tions provided in various laws, presidential decrees,
the orders of the Government of the Republic of Ka-
zakhstan, and also an order of their application that,
eventually, negatively affected protection of the rights
and freedoms of the person and citizen, the organiza-
tions in the administrative and delictual relations.

Considering the social and economic and po-
litical transformations happening in Kazakhstan this
period of development where the main idea of ac-
tivities of state bodies was creation in the Republic
of Kazakhstan of the constitutional and democratic
state founded on market economy it is necessary to
specify that in the Republic of Kazakhstan the attempt
of strict implementation of rules that borders of state
regulation of the developing administrative and de-
lictual relations shall be determined strictly by a legal
framework and the legislation which aim at a problem
of the maximum ensuring the principle of a priority of

the rights and freedoms of the person was performed.
In the context of reforming of the administra-
tive and delictual legislation which main regula-
tion the Code of Administrative Offences shall be
noticeable lagging in its development was observed
that it was connected, first of all, with difficulties of
a transition period. At the same time it is necessary
to specify that measures of administrative and legal
coercion protect not only regulations of the admin-
istrative right, but also the regulations relating to
other industries of the right. At the same time, char-
acteristic feature of this period was also that in all
spheres of the Kazakhstan legislation codification
of regulatory legal acts which result was an adoption
of new industry codes of the Republic of Kazakh-
stan was performed: civil, criminal, civil procedural,
criminal procedure, criminal and executive, etc.
Adoption of the Code of the Republic of Ka-
zakhstan about administrative offenses of May 14,
2015 became a significant event not only for the
administrative and delictual legislation, but for all
administrative right of Kazakhstan in general. Elo-
quently demonstrated the fact of implementation
of its second codification which allowed to bring
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a considerable standard array of the administrative
and delictual legislation into accord not only with
the Constitution of the Republic of Kazakhstan, but
also with modern social and economic realities of
the country to it.

So, in the modern administrative and delictual
legislation qualitatively new approaches to a legal
regulation of regularities of implementation of in-
stitute of the administrative responsibility which
regularities are determined in following provisions
of the Code of the Republic of Kazakhstan about ad-
ministrative offenses of May 14, 2015 are allocated:

—in chapter S of the General part the Adminis-
trative Code of RK “The Circumstances Excluding
the Administrative Responsibility”;

— in chapter 8 of the General part the Adminis-
trative Code of RK “Release from the Administrative
Responsibility and Administrative Punishment”;

— in chapter 9 of the General part the Adminis-
trative Code of RK “Administrative Responsibility
of Minors”, etc.

Told demonstrates that the idea about forming
of qualitatively new institute of the administrative
responsibility in system of the Kazakhstan admin-
istrative law of torts by the legislator is substantially
realized. And it isn’t accidental as judgments of this
sort visually are confirmed by the following examples.

As we stated above, the whole chapters devoted
to a regulation of the called types of the public rela-
tions were published in the new Code of the Repub-
lic of Kazakhstan about administrative offenses.

Changes in political and legal reality, new ap-
proaches in rule-making, efforts of scientists in the
sphere of the administrative right led to correspond-
ing changes in an industry from the point of view
of its standard and legal filling. There was a large
number of own acts, and at the level of laws which
existence during the Soviet period was impossible
(civil service laws, ministerial procedures, appeals
of physical persons and legal entities, etc.).

Further reforming of the administrative and
delictual legislation of the Republic of Kazakh-
stan is inseparably linked with adoption of the Con-
cept of policy of law of the Republic of Kazakhstan
of September 20, 2002.

Advantage of the called Concept is that within
the specified document by the legislator it is deter-

mined that “the current legislation providing func-
tioning of a system of law of the country according to
the Constitution of the Republic of Kazakhstan, the
conventional principles and rules of international law
requires further development, in particular, of step-
by-step enhancement of current laws, and also accep-
tance in need of the new regulatory legal acts meeting
the requirements of further democratization of soci-
ety and tasks of social and economic development”.

The concept also determined tasks of further en-
hancement of management and control and supervis-
ing activity of state bodies, departmental and judicial
control of respecting the rule of law in case of appli-
cation of measures of administrative and forced im-
pact is strengthened, the system of centralized ac-
counting and collection of penalties is created.

In the context of the ideas promoting further
development of administrative law of torts, the
Concept of policy of law of the Republic of Kazakh-
stan for 2002-2010 assumed decriminalization
of individual clauses of the Criminal code due to
strengthening of the administrative responsibility
that formed the basis for origin and entering of many
additions and changes in structure of RK operating
the Administrative Code.

Emphasizing a role and value of the Concept of
policy of law of the Republic of Kazakhstan accept-
ed in 2002 it should be noted that it determined the
main directions of development of a system of law
of the country for the period till 2010.

In this Concept for the first time for all history
of development of the administrative legislation
the idea that “an important component of the ad-
ministrative right is the administrative law of torts
which prospects of development are connected with
updating of the legislation on administrative offenses
which cornerstone recognition of the constitutional
regulations about the rights and freedoms of the per-
son and citizen directly acting shall be, determining
a sense, content and application of laws triumphed.

The legislation on administrative offenses shall
be most directed to recovery of the violated rights,
the prevention of the legal conflicts in society by ad-
ministrative legal measures. At the same time when
forming administrative legal sanctions the principle
of their harmony of degree of public danger and to
nature of an offense” shall be observed strictly.
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Essentially that the called starting positions
formed a basis for further forming of the new admin-
istrative and delictual legislation, and studying of
practice of application of the Code of the Republic
of Kazakhstan about administrative offenses, both
judges, and other subjects of administrative juris-
dictional activities, caused the necessity of entering
of essential changes into the Code of the Republic
of Kazakhstan about administrative offenses and in
some other legal acts of the Republic of Kazakhstan
regulating the administrative and delictual relations.
The bases for this purpose were the numerous con-
flict moments which were characteristic of the exist-
ing administrative and delictual legislation:

— first, remained not up to the end worked out
problematic issues of a ratio of regulations of the
Code of the Republic of Kazakhstan of administra-
tive offenses with other regulations of the adminis-
trative legislation;

— secondly, it was not until the end of worked
a regulation about a deadline of pronouncement
of the resolution on the case of an administrative
offense from the moment of making of an offense.
Unfortunately, it still allows its double interpretation
of law enforcement by bodies. So, for example, one
judges consider this term as preclusive, others carry
this term only by the time of pronouncement of pri-
mary resolution on case;

— thirdly, in the Code of the Republic of Kazakh-
stan about administrative offenses it is necessary to

make changes to individual clauses of the Special
part to exclude their contradictions with other ar-
ticles of the Special part and other sections, and also
to provide compliance to requirements of the theory
and practice;

— fourthly, there is still a question of feasibility of
“binding” of the sizes of administrative penalties to
minimum payments of work (MRP), etc.

Tasks of administrative production are protec-
tion of the violated or challenged rights, freedoms
and interests of the person and citizen, legitimate in-
terests of legal entities protected by the law, strength-
ening of legality and law and order, the prevention
of offenses, and also timely, complete and objective
clarification of circumstances of each case, permis-
sion it according to the Draft of this Code, ensuring
execution of the passed decision.

In conclusion it is necessary to specify that pro-
cesses of enhancement of administrative law of torts
to be limited to those processes and actions about
which we already told can’t. Dynamics of the mod-
ern administrative and delictual relations demon-
strates that ahead of us wait for the new researches
promoting further enhancement of the administrative
and delictual legislation. In this case it is necessary to
agree that the Kazakhstan administrative and delictual
legislation which changed within the last decade after
all still will present us the new conceptual structural
changes requiring the further theoretical judgment
and reflection on pages of a modern legal seal.
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In many constitutions of foreign states there are
regulations of the procedure of introducing amend-
ments and additions to the Fundamental Law (Con-
stitution). They shall depend on the nature of the
constitution — whether it is “flexible” or “rigid”

“Flexible” constitutions (Great Britain, New
Zealand, etc.) are changed as ordinary laws, but
other component parts of the constitutional legis-
lation (norms of judicial precedents, constitution-
al customs, legal doctrines) are changed through
new precedents, customs and doctrines worded
by scholars — constitutionalists. The precedents
and customs are changed slowly and not so fre-
quently. Constitutional customs have been evolv-
ing for decades, even for centuries (for example,
the non-use of the veto-clause by the Crown of
Great Britain).

The procedure of changing “rigid” constitu-
tions is much more complex. And among them there
may be distinguished “less rigid” (e. g. the constitu-

tions of Spain of 1978, of Kazakhstan of 1995 and
that of Pakistan of 1973) and “very rigid” (e.g. the
Constitution of the USA of 1787 and that of Russia
0f 1993).

Such method of classification is mainly based
on the normative content of the constitution es-
tablishing the procedure of introducing changes
and amendments. In the USA this procedure is
carried out by interpreting the Constitution by the
Supreme Court of the USA, in Russia — by the
Constitutional Court of the Russian Federation, as
well as by other ways. The introduction of Amend-
ments to the Constitution without changing the text
of it in the Russian jurisprudence has got the name
“transformation or modification of the Constitu-
tion” [1, C. 30-39]. The practical importance of the
problem of the transformation of the Constitution is
emphasized by many foreign jurists [2; 3; 4].

In “rigid” or “hard” constitutions the norms con-
solidating the significant principles related to the ba-
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sis of public and state systems, to the legal status of
the individual and citizen, in some cases — to the
procedure of introducing amendments to the Con-
stitution, are not subject to reconsideration. The
bounds of such kind of prohibitions are different.
Sometimes they may be restricted by one provision
which is not subject to changes and amendments
(e.g. the republican form of government in France);
sometimes — by two provisions (e. g. the republican
form of government and multiparty system in Mau-
ritania); very rarely by five provisions (in Brazil) and
by a number of provisions (e. g. in Greece, Namibia,
Portugal, Roumania).

The Constitution of the Russian Federation
of 1993 prohibits to make any changes in its three
chapters (“The Basis of the Constitutional System”,
“The Rights of the Individual and Citizen”, “The Pro-
cedure of Introducing Amendments to the Constitu-
tion”). The estimation of the concepts of such pro-
hibitions is not identical. The subject banning (for
example, related to the form of government in Italy
or the federal structure in Brazil) can be understood
without any reference to the exact articles of the
constitutions of these states, because the focus is
on the principal matters of their national statehood.
The prohibitions of the formal nature related to the
amendments of many articles or even of the whole
chapters and sections may arouse various judge-
ments and opinions.

The restrictions in introducing of amendments
and additions to the Constitutions may be of a tem-
porary nature. Sometimes it is established while
adopting the Fundamental Law (Constitution)
that no changes and amendments shall be intro-
duced within a certain period of time (e.g. during
five years in the Constitutions of Greece of 1975,
Portugal of 1976, Brazil of 1988). Such kind of pro-
hibition is connected with the fact that during the
first years of being in effect of the Constitution, the
formation of state structures and other institutions
envisaged by the Constitution shall take place. That’s
why to disrupt this process by introducing some
kind of amendments will be premature, unless some
urgent cases occur.

It is expedient that some constitutions prohibit
to introduce changes and amendments to the text
of the constitution under certain circumstances. For

example, during imposing emergency situation or
martial law in the event of a serious and immediate
threat to the democratic institutions of the country
(Brazil, Spain, Roumania, etc.) or in the event of
the encroachment on the territorial integrity of the
country (France, Guinea).

Sometimes in one and the same state amend-
ments to the Constitution shall be introduced in sev-
eral ways (for example, in France, the amendments
may be introduced separately by the Parliament at
the joint session of two Chambers or by the voters
at an all-nation referendum). Only in a few states
the supraparliament body is eligible to introduce
amendments and additions to the Constitution or
to the most important articles of the constitution
(e.g. in Indonesia, Turkmenistan).

By no means, not all the subjects being the sub-
jects of law of the legislative initiative shall possess
the right to introduce amendments and additions
to the Constitution. In Russia an individual parlia-
ment member can put forward the draft law, only a
group of one-fifths of the total number of deputies
from any Chamber are eligible to propose amend-
ments and additions to the Constitution. In Benin
and Mauritania such groups must be composed of
one-thirds of the total number of deputies, in the
Philipines — three fourths of the total number of
deputies. In general, the Heads of States, Speakers
of Parliament and Governments are vested with
such powers. Such procedure is also in effect in
Russia.

In a number of states the draft law on the
amendments and additions to the Constitution
may be introduced as the public legislative initia-
tive (e.g. in Switzerland, it is necessary to have
the signatures of 50000 voters; in Austria —
100 000 voters, in Lithuania — 300 000 voters;
in Italy — 500000 signatures). In the USA the
amendments and additions may be initiated by
any deputy or senator (since the adoption of the
US Constitution of 1787 more than 10 thousand
proposals have been put forward; only 40 of
them have been approved by the Congress of
the USA and 27 have been ratified by the states.
Thus, throughout the history of the USA, only
27 amendments and additions have been intro-
duced to the Constitution of the USA).
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Under the bicameral Parliament the Law on In-
troducing Amendments and Additions to the
Constitution shall be adopted separately by each
Chamber by the qualified majority of votes from
the total number of deputies (e. g. %3, 3/5) — or by
the consequent approval of the present law at the
referendum. As it has already been mentioned, in
a few states this law shall be adopted by the supra-
parliament body, sometimes — at a joint session
of the Chambers of Parliament (for example, in
Kazakhstan, Brazil, and Mexico). In Hungary and
Poland — by the majority of two — thirds of votes
respectively from the total number of deputies in
the presence of no less than half of deputies from
the State Assembly and from the Seim. In Slova-
kia — no less than three-fifths of votes from the
total number of deputies from the National Coun-
cil. In the Czech Republic — three-fifths of votes
from the total number of deputies and three- fifths
from the number of the present at the session of
senators. In a number of states amendments and
additions shall be introduced only through an all-
nation referendum (e.g. in Denmark, Egypt and
the Philippines). As it is seen from the informa-
tion given above, the constitutions of a number of
states do not extend the list of subjects of law of
the legislative initiative on the reconsideration of
the Fundamental Law, do not stipulate any kind
of special procedures on introducing amendments
and additions to the constitutions in the counter-
poise of the general legislative procedures and do
not determine the possible boundaries of recon-
sideration by restricting only the number of votes
of deputies necessary for the adoption of the rel-
evant law.

The modification of the Constitution is possible
not only by introducing certain amendments but
also through the new edition of its text. The latter
shall take place in the event of radical changes of
living conditions of the society (e.g. in Hungary in
1990 during the transition from the totalitarian re-
gime to the democratic system). In such cases, the
amendments and additions shall be introduced to
the whole text of the Constitution.

Such ways of changing the Constitution have
their pluses and minuses. On the one hand, it sim-
plifies the procedure of adapting the Constitution

to the new conditions preserving its stability.

On the other hand, radical changes are carried
out by the Parliament without any all-nation discus-
sion and referendum, and it would be advisable as the
new Fundamental Law is in the focus. It is known,
for example, that a greater part of amendments to
the Constitution of the USA have not been made
by the lawmakers but through the official interpreta-
tion of the text by the Supreme Court of the USA.
At the disposal of the Constitutional Court of the
FRG there is such a means as “conformable interpre-
tation”) i. e. the court preserves the norms in effect,
but gives them its own interpretation. Of course, in
such cases the constitution is likely to be violated.
It may happen so that there may occur the “rivalry”
of acts with the interpreted constitutional norms.
The accumulated amount of such constitutional in-
terpretations may reach the “critical” level when it
becomes possible to speak about the renewal of the
constitution. That’s why the interpretation of the
Constitution must have certain boundaries estab-
lished by the current Constitution.

The constitutional law on the introduction of
amendments and additions to the Constitution, as
a rule, shall not be subject to being imposed of the
postponed veto by the Head of State and it must
be published. Only in some countries (the Nether-
lands, Pakistan) the right of vetoing may be spread
towards such laws as well, but in fact it has no practi-
cal applications.

Thus, the practice of introducing amendments
and additions to the Fundamental Law is used in
many states of the world. Amendments and addi-
tions introduced to the Constitution of the state
must serve as a means of eliminating its juridical
shortcomings: to make good the flaws, to eliminate
contradictions, to restore the broken parity of rights
and duties of the subjects of law. The constitutional
amendments should be carried out in close connec-
tion of the articles which are to be amended and the
articles of the Fundamental Law which are to remain
unchangeable. It is necessary to forecast in due time
and correctly the legal consequences of introduced
amendments and additions, their influence on the
current regulatory acts, as well as to foresee the
economic, socio-political and cultural outcomes of
the implemented juridicial innovations.
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CTaHpOapTOB peanun3auum cygeoOHoM BlacTm

AnnoTtanus: CTaTbs IOCBSIIeHAa HCCAEAOBAHHUIO COAEP>KaTeAbHOM CTOPOHBI 3TAIIOB pOPMHUPOBa-
HHS COBPEMEHHOM MOAEAU IIPABOCYAUS B Poccun. HPOI/I3BeAeH AHAAM3 POCCUNCKOM MOAEAU IPABO-
CyAUs Ha IIPEAMET COOTBETCTBHUS MEXXAYHAPOAHDIM CTAaHAAPTAM PEAAM3ALIUHN cyAe6H0171 BAACTH.

KaroueBbie cA0OBa: CyA, cyAe6Ha51 BAACTb, CTaTyC CYAbH, HE3aBUCHUMOCTD CYAEH, HECMEHIEMOCTD
CyA€i, IIPAaBOBOM CTaTYC, MEXAYHAPOAHbBIE CTAHAAPTBI.

OCHOBHOM 4epPTOM POCCUNCKON MOACAU TTPABO-  COMPSDKEHHAs C AASIITUMCS XapaKTepoM cy,A,e6—
CyAUs SIBASIETCSI BbICOKAsl AMHAMHKA €e pa3BUTHs, HOMU pedopMbl IIpu 3TOM OCHOBHBIM BEKTOPOM ee
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COBEpLIEHCTBOBAHMS SIBASETCSI HAIPaBAEHHOCTD
Ha COOTBETCTBHE MEXAYHAPOAHBIM CTAaHAAPTAM pe-
AAUBALMY CYyAeOHOM BAACTH, YTO BIIOAHE OOBSICHIMO
C TOKH 3peHHs II0CTeNleHHO! HHTerpanuu Poccun
B MHPOBO€e COOOIIeCTBO, a TAK)Ke AKTUBHBIM PYHK-
IJMOHHPOBAaHHEM HAAHAIIMOHAABHBIX CYAOB. B aToit
CBSI3M HAy4YHBIN HHTEPeC IPEACTaBASeT aHAAH3 CO-
AepP>KaTeABHBIN CTOPOHBI KAXKAOTO U3 9TAIIOB Pa3BU-
THSI COBPEMEHHOMN MOAEAY IIPABOCYAHSL.

ITepsbrit aTamn OXBaTbIBaeT IIepUOoA
¢ 2002 o 2006 roabl, KOTAQ YCHAUS TOCYAAPCTBA
OBIAM HAIIPaBAEHBI 10 OOABIIE!t YaCTH HA MOBBILIe-
HIe aBTOPUTETA CyAeOHOM BAACTH, CO3AQHUE TapaH-
THIl He3aBUCHMOCTH CYAeH, yBeAndeHUe oObeMa
PUHAHCHPOBAHMS CyAeOHOM CHCTEMBI, a TAKKe ee
MaTepHUaAbHO-TeXHHYeCKoe ocHameHue. Kapau-
HAABHBIM 3aKOHOAATEABHBIM H3MEHEHHUSIM ITOABEp-
TAOCD TaKKe PeryAUpPOBaHUE BOIIPOCOB, CBSI3AHHBIX
C IIPaBOBBIM CTATYCOM CYABH, IIOCKOABKY Ha yPOBHe
MeXAYHAPOAHOTO IIpaBa HEOOXOAMMOCTD 3aKperie-
HUS B KOHCTUTYIIUSX U 3aKOHAX TOCYAAPCTB ITOAO-
JKEHISI O He3aBUCUMOCTH CYAeOHBIX OPTaHOB yiKe
uMeAa Bceobmee mpusHaHue. OAHAKO IPaBOBBIE
PeaArH pOCCHIICKOTO FOCYAAPCTBA He MOTAH obecrre-
YUTb IOAHOMACIITAOHYIO peaAU3aLHIO TPeOOBaHUIT
MEeXXAYHAPOAHBIX aKTOB, ACKAAPUPYIOIIHX IPUHIIU-
bl 0TOOpa, Ha3HAUEeHUs, HECMEHSIEMOCTH CYAeH,
IPOXOXAEHHS CAY>KObI, OITAATHI TPYA, OCHOBAHHUSX
IpeKpalieHus UxX moaHoMouni. IIpuanHoi Tomy
SIBUACS KaAPOBBIF OAOA HadaAa 1990-x rT., koTopbIit
norpe6oBaA CHU3UTh ypOBeHb TpeOOBaHMUIT K KaH-
AMAQTaM Ha AOAXKHOCTD CYA€H, OCTaBUB TaKue, KaK
25-AeTHHI BO3PACT, HAAUYHE BBICIIET0 0Opa3oBaHus
U HeCOBepIIeHHe MOPOoYaINuX HocTyIKoB. C yueToM
HEOIPaHMYEeHHOI'O CPOKa IIOAHOMOYHH TaKoe CHU-
>KeHUe YPOBHs TpeOOBaHMUIT 3aCTABHAO TPEBOXKHTh-
Csl B OTHOIIEHHH TeX KAHAMAATOB, KOTOPBIM IIPeA-
CTOSIAO 3aHSTb AOAXKHOCTD CYABH BIiepBbie | 1, 346].
IToaToMy B 3aKOH O cTaTyce CyAeil ObIAU BHECEHDI
M3MeHeHUs], IIPeAyCMaTPHUBAOIUe IepBOHAYAABHO®
u3bpanue cyaeil pailoHHBIX (TOPOACKHX) HApOAHBIX
CYAOB HA IISITb AeT (B AaABHETIIIIEM 3TOT CpOK 6bIA
COKpAII[eH AO TpexX AeT) I HOCA€AyIOIIee HX ITepeus-
OpaHue Oe3 OrpaHUYeHUS CPOKA IOAHOMOYHIL

Bmecte ¢ TeMm, pe3yabraThl pepOpMHUPOBAHHA
cTaryca CyAeOHOM BAACTH B PacCMATpPUBAEMBIi Iie-
PHOA, Ha HaIll B3TASIA, He BCETAQ OBIAU OAHO3HAYHO

no3uTuBHBIMU. Tak, HanpuMep, B 2002 roay 6bpAu
BHECEHbI paAMKAAbHbIE H3MEHEHUS U AOTIOAHEHUS
B PepepasbHbIe KOHCTUTYLMOHHbIE 3aKOHBI « O Kon-
crurynuoHHoM Cyae PO > u «O cypebHOI cucTeme
P®>, 3akon «O craryce cypert B PO >, cHususume
ypOBeHb IIPaBOBOT'O FapaHTHPOBAHMUS He3aBHCUMO-
ro rnpaBocyaus. B yacTHOCTH, BaxkHefiIIIe rapaHTHH
CTaTyca CyAeH, CopeprKaluecs B peAepaAbHbIX KOH-
CTUTYLIMOHHBIX 3aKOHAX, OBIAU ITepeBeAeHBI B 3aKOH
O CcTaTyce Cyaell — IpaBOBOM aKT MeHbIIel I0pH-
Andeckoit cuabl. CymecTBeHHO peGOpMUPOBAAOCDH
COAep>KaHMe MPUHITMIIA HECMEHSeMOCTH CyAe —
YCTaHOBAEH IIPEAEAbHbII BO3PACT MPeObIBAHUS UX
B AoAKHOCTH (CHavaAa 65 Aet, 3aTeM 70 AeT), AAS
IpeAceAaTeAel CYAOB U UX 3aMeCTHTeAeH YCTaHOB-
A€HbI 6-AeTHHe CPOKHU IIPeObIBAHUS B AOAKHOCTH,
AASI BIlepBble Ha3HAYaeMbIX CyAel pailoHHBIX CYAOB
YCTaHOBAEH TPEeXATHHUH HCIIbITaTeAbHbIH CPOK, UTO
BIIOCAEACTBUHM OBIAO PACIIPOCTPAHEHO 1 Ha CyAel 00-
AACTHBIX ¥ PaBHBIX UM II0 CTAaTYCy CYAOB. TakuM 06-
Pa3oM, CO3AQH OIIACHBII IIpeljeAeHT HeCTAOHABHOCTU
IIPaBOBOI1 0a3bl, ee U3MEHEHHS II0A OIIPEACACHHYIO
CHUTYAIUIO MAM KOHKpeTHBIX An1l. Kak cipaBeasnBo
OTMeYaeTcsl B IOPUANYECKON AUTepaType, TaKKe pe-
IIIEHMS BBI3BIBAIOT COXKAACHUS, K UX HEAB3SI CIUTATh
IIPOTPECCUBHBIMU [2,11-12].

Penmith Bce mocTaBAeHHbBIE 3aAAUM HA IEPBOM
aTare cyAeOHOI pedOpMBI He YAAAOCH, YTO 00yCAO-
BHAO HEOOXOAUMOCTD IIPUHSATHSI HOBOM IIPOrPaMMBbI
«PasBurne cypaebHo#t cucremsr Poccun Ha 2007-
2012 roapr>». FsyueHune aTOro AOKyMeHTa II03BOASIET
YTBEP>KAATh, YTO OCHOBHOM aKIIEHT BTOPOTO dTara
pedopMBI OBIA CAEAQH HA TIOCAEAOBATEABHOM Obe-
CIIeYeHHH IIPUHIUIIA CBOOOAHOTO AOCTYIIA K IIPaBO-
cyauto. Faest GecripemsaTcTBEHHOTO AOCTYIIA K CYAY
OblAQ TIPH3HAHA MEXAYHAPOAHBIM COOOIECTBOM
B Ka4eCTBe OAHOM M3 QYyHAAMEHTAAbHBIX B 1948 T.
¢ mpunsiTHeM Bceobiieit AeKAapaliy IpaB U CBOOOA
JeAOBeKa, 3aKpenuBmIeil B cT. 10, YTO «KasKABI YeAo-
BEK AASI OTIPEAEAEHNS €T0 ITPaB M 00I3aHHOCTE U AASL
YCTaHOBA€HUSI OOOCHOBAaHHOCTH IIPEABSBACHHOTO
eMy yTOAOBHOTO OOBHUHEHUSI IMeeT IIPAaBO Ha OCHOBE
IIOAHOT'O PaBeHCTBA Ha TO, YTOOBI €T0 AeAO OBIAO pac-
CMOTPEHO I'AACHO U € COOAIOAeHHEM BCeX TpebOoBaHuU
CIIPaBeAANBOCTH He3aBUCUMBIM U 0eCIIPHCTPACTHBIM
CYyAOM> [3, 8]. B mjeasix moBbImeHus AOCTYTIHOCTH
u apPexruBHOCTH IpaBocyars B 2007-2012 ropax
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YBEAMYEHO KOAMYECTBO CyAeH, AMHAMHYECKH pas-
BUBAETCSI HHCTUTYT MUPOBBIX CyAeH, KOTOpbIe pac-
cMarpuBaioT 60-70% Bcex Aea, TIOACYAHBIX CyAQM
obmenn IOPUCAMKIMH. B cBsA3M ¢ aTHM 6b1AK IIPUHSATHI
IIOIIPABKU K ACFICTBYIOIIIEMY 3aKOHOAATEABCTBY, KOTO-
pble yBeAUYHAM OblIjee YMCAO MUPOBBIX CYAEH U KO-
AMYECTBO CYAeOHBIX YYaCTKOB B cyObekTax Poccrii-
ckoit Pepepanun. B pesyabraTe yero ymeHbIInAaCh
Harpyska Ha MUPOBBIX CyAeH, ITyTeM YBeAUYeHUs UX
qncAa B psiae pernoHoB [4, 9]. OaHaKo, Ha Hal B3rASIA,
ele He AO KOHIIA PeaAM30BaHa MAesl, TOAOKEHHAs
B OCHOBY MHCTUTYTa MHPOBO FOCTULIUY — IPHOAH-
JKeHHe IIPAaBOCYAMS K HACEA€HMIO Ha YPOBEHb «IIa-
rOBOM AOCTYTIHOCTH >, TIOCKOAbKY MHOTHE MHPOBbIE
CYABH AO CHIX ITOp pa3MelljeHbl He Ha CBOUX CYAeOHBIX
Y4aCTKaX, TA€ IPOXKUBAET HACEACHHUE, A B OTAAACHHDIX
3AaHMSAX PeaepasbHBIX CyAOB. PuHAHCHpOBaHHe Aes-
TEABHOCTU MUPOBBIX CyAeH, OCYILIeCTBAsIEMOe 13 OI0A-
eToB cyObpexToB P, He Bceraa OTBeYaeT peaAbHbIM
HOTPeOHOCTSM, a OTCYTCTBHE YeTKOIO MeXaHU3Ma
IOCTYTIAGHHUSI Ha YYaCTKU OIOAKETHBIX aCCUTHOBA-
HUII CYIIleCTBEHHBIM 00pa3oM CKa3bIBaeTCsl Ha He3a-
BHCHMOCTH AQHHOT'O 3BeHa CyAeOHOI CUCTEMBI U ero
3QPEKTUBHOCTH.

CamocTosTEeAbHBIM HaITpaBA€HHEM BTOPOTO JTa-
ma peOpPMHUPOBAHUS CYACOHOMN CHCTEMBI SIBASIAOCH
IOBbIIIEHNE OTKPBITOCTH U IIPO3PAaYHOCTH ITPABOCY-
AW, B paMKaX KOTOPOTO BBeA€Ha MHPOPMaITMOHHAS
cucTeMa CyAOB obmeit ropucaukiun — «locypap-
CTBeHHasl aBTOMaTH3UMpOBaHHas cucreMa Poccumii-
CKOM (DeAepaunn «IIpaBocyaue>; cO3AAHBI yYacT-
KU CKaHUPOBAHUS TEKYIIUX CyAeOHBIX aKTOB U A€A
IIOCTOSHHOT'O XpPaHEeHHs, CAABA€MbIX B APXMB; HAYaTO
$opmMupOBaHUEe eAUHON TeAeKOMMYHUKAI[MOHHOM
HHPPACTPYKTYPBI AAsL ObecredeH st 3P PeKTUBHOTO
B3aMMOAEHCTBUS BCEX CYAOB OOIIefl I0PUCAUKIIUHL
O61mue 610AKeTHBIE 3aTPAThI HA YKa3aHHbIE MEPO-
npusitus coctaBuau 260,5810 MaH. py6aeit. Ha Ham
B3TAsIA, BTOPOIT 9Tam peGOpMHUPOBAHUS CyAeOHOI
BAACTH, HapsIAY C IepedrCAeHHbIMU TIO3UTUBHBIMU
M3MEeHEeHHMSIMH OCTaBHA HepeIIeHHBIM IJeABIH PsIA
npobaem.

Bo-nepBbIx, He 6bIAa cHsITa MpobaeMa obecrre-
YeHUs] He3aBUCHMOTO U CIIPAaBEAAUBOTO CyA€OHOro
pasbupareabcrBa. 1o AQHHBIM HEKOTOPBIX COAUA-
HBIX MCCAEAOBAHUM, COXPAHAETCS KparHe HU3KUMI
YPOBEHDb AOBEPHS IPA’KAAH K CYAY (o pesyAbTaTaM

MOHHUTOPHMHIA COCTOSIHUS POCCHMCKOM CYAe6HOI71
CHCTeMbl, IpoBeAeHHOTro MHcTuTyTOM mpobaeM
IIpaBonpuMeHeHua EBponerickoro yHuBepcureTa,
He poBepstoT cyaam 80% pecriopenTos. Ilo ompo-
caM /\eBapa-LIeHTPa, IOAHOCTBIO AOBEPSIIOT CyAAM
Aumb 2% poccusn) [S].

Bo-Broppix, Ha Hall B3rasia, He 3aBepIIeH IIPoO-
Ilecc CyAeOHOTO CTPOUTEABCTBA, He IIOAYYHAQA 3aBep-
LIeHS Ha9aTasi MOACPHHUBALMS CyAeOHOI CHCTEMBL
Tak, pepopmupoBaHa crcTeMa BOEHHBIX CYAOB,
OCYIIeCTBACH KOMITAEKC MEPOIPHATHH 110 ONITUMH-
3aIlMK CHCTEMbI PAalOHHBIX CYAOB ITyTe€M YKPYITHEHHU s
CyA€OHBIX paflOHOB, 00'be AHEHHSI HECKOABKHX MAAO-
COCTaBHBIX CYAOB B OAMH. B pesyaprare 3a mocaepnue
IIATh AeT KOAUYECTBO MAAOCOCTABHbIX CYAOB YMeHb-
muAoch Ha 270 cypoB. BmecTe ¢ TeM, B cienjuaAbHOM
AWUTEPAType AOCTATOYHO OCTPYIO AMCKYCCHIO BbI3Ba-
AU Ha3BaHHBIE BBINIe CHCTEMHbIe IIPe0Opa3oBaHuUsL.
MBb1 pazpaesseM MHeHHMe, BbIcKazaHHOe A. B. I'yceBpim
O TOM, YTO CAOXKMBIIASICS CUCTEMA CYAOB PalOHHOIO
YPOBHS OITpaBAaAQ cebs1 MHOTOAETHEMN IIPaKTUKOM,
OHa B KaKOH-TO CTelleHU MPUOAIDKeHA K HACEACHUIO
U UM BoCcTpeboBaHa [6, 2], 4TO HEMAAOBAXKHO AAS
peaAM3ariui MPUHIIUIIA CBOOOAHOTO AOCTYIIA K IIpa-
Bocyauto. ONTHMU3AIHS 6I0AKETHBIX PACXOAOB IT0-
CPeACTBOM COKpallleHUsI KOAUYeCTBA CYAOB ITOBACYET
3a o001l 3aTPyAHEHHSI B PeaAU3allui IPaKAQHAMHE
KOHCTUTYLIMOHHOTO IIpaBa Ha CYAeOHYIO 3aIuTYy,
IIOCKOABKY IMEHHO OHH HEU30eXXHO IIOHeCYT OpeMst
AOTIOAHUTEABHBIX PACXOAOB, BKAIOYAs TPAHCIIOPT-
Hble, 1 BpeMEeHHbIe N3ACPIKKH.

B-TpeTpux, HeCMOTpsI HA OTMeYeHHOE BBILIe 00-
HOBAEHHE IIPAaBUA CYAOITPOU3BOACTBA, B XOA€ IIEePBBIX
3TanoB CyAeOHOI peOpMEI ellle He pelleH psiA 3a-
A4, HEIIOCPEACTBEHHO CBS3aHHbIX C PYHKIIMOHHUPO-
BaHHEM MHCTUTYTOB IPaBO3AIUTHOTO KOMIIAEKCA.
B oroit cBA3u B cpeae yueHBIX-TIPOLECCYaAMCTOB
BBICKA3bIBAIOTCS Pa3AMYHbIE TIPEAAOXKEHH S, HAlIPH-
Mep, 0: CO3AQHUH B PAMKAX CyAeOHOI CHCTEMbI CAEA-
CTBEHHOTI'O KOMHUTETA KaK BCIIOMOIaTeAbHOT'O OpraHa
CyAeOHOIT BAACTH; OCTaBACHUU QYHKIUHM AO3HAHUS
3a OpraHaMM BHYTPEHHHUX A€A U TOCYAAQPCTBEHHOM
0e30MacHOCTH; HOPMATHUBHOM pacYAeHEHHU IIpeA-
BapUTEABHOTO CACACTBHS, AO3HAHM S, BBEACHUHU AAS
IIPOU3BOACTBA CAEACTBHSI CYA€OHBIX CAEAOBATEALH;
peopraHusanuu NpOKypaTyphl, IOCPEACTBOM BBe-
AEHHS AOAKHOCTHU IIPOKYPOPOB IIPU CyAAX; PACIIH-
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peHHU cpephl peaan3anuy $yHKIUI CYyAeOHOTrO KOH-
TPOASL 32 AOCYA€OHBIM IIPOH3BOACTBOM [7,20-24].
YuuThIBas BBINIEU3AOKEHHOE, BIIOAHE 3aKOHO-
MEepHBIM IIpeACcTaBAsieTcs mpuHaAToe IIpesupenToM
PO pemeHne o IMpOBEACHHH CAEAYIOIIErO dTarla
pe(l)opMI/IPOBaHI/IH cyAe6Hoﬁ BAACTH, KAIOUEBOM Ije-
ABIO KOTOPOTO CTAAO CO3AAHME TOCYAAPCTBEHHbIX
rapaHTHU, HAIpaBACHHBIX Ha oOecleueHue ee 3a-
KOHHOTI'O U CIIPAaBEAAMBOIO OCYIIIeCTBAEHHS], a TaK-
Ke IIPUHITUIIA AOCTYIIA K IIPaBOCYAHIO. AaAbHEN I
IAQH pepOPMUPOBAHUS CYAeOHOM CHCTeMBI OBIA
npeacTaBAeH B DepaepasbHON IeAeBOI IIporpaMme
«PasButne cypebnoit cuctemsr Poccuu Ha 2013—
2020 roapr». YKpenaeHnue rapaHTUi AOCTYITHOCTH
IIPABOCYAMS SIBASIETCS IAPOM AQHHOTO AOKYMEHTA,
IIOCKOABKY B KaueCTBe IIPUOPUTETHBIX HallpaBACHHH
COBpeMEeHHOTO 3Tala cCyAe6HO pedOpMbl Ha3bIBA-
I0TCs1: obecriedeHre OTKPBITOCTH U IPO3PAYHOCTH
IIPABOCYAMS]; TIOBBIIIEHHE AOBEPHS K IPABOCYAHUIO,
B TOM 4YHCAE€ 32 CYeT IOBbIIeHUs 3P PeKTUBHOCTH
U KaueCTBA PACCMOTPEHUS AeA; CO3AaHMe HeobXo-
AMMBIX YCAOBHUI AASI OCYIIIECTBACHUS IIPABOCYAMS,
obecrieyeHre ero AOCTYIIHOCTH; obecIiedeHre He3a-

BHCHUMOCTH CyA€H; IOBbILIeHHEe YPOBHS UCITOAHEHHS
CYA€OHbIX aKTOB.

Ha ceropnsmiHumit AeHb HeKOTOpbIE U3 Iepedrc-
A€HHBIX B IIpOTpaMMe OpPraHU3aIlMOHHO-IIPABOBBIX
MeponpuATUi yxe peaansosansl B 2013 roay npou-
30IIAU KAPAMHAAbHbBIE H3MEHEHHU S HHCTUTYITMOHAAD-
HOT'O YCTPOMCTBA CyA€OHOI BAACTH IOCPEACTBOM
o0bepAHeHus Bepxosroro Cypa PO u Bricmero
Apburpaxuoro Cyaa P®, uro moBaexao 3a coboit
BHeceHue nonpaBok U B Koncrurymmo PO, u B 3a-
KOHBI O CypoycTpoiicTse. BMecTe ¢ Tem, oxxupaemo-
ro pepOpMUPOBAHMS APOUTPAXKHBIX CYAOB He IIPO-
usomno. 3akoH PO o monpaske k Koncruryrnmu
PO «O Bepxosuom Cyae Poccuiickoit Pepeparu
u npokyparype Poccurickoi (DeAepaum/I» He MpeA-
yCMaTpHBaeT AMKBHUAQALIMU CUCTEMBI ap OUTPasKHbIX
CYAOB, KOTOpPbIE IIPOAOAKAT PYHKIMOHUPOBATD B Ka-
yecTBe CaMOCTOSITEAbHOM rmoacucTeMsl. HecmoTps
Ha [TOCTYTIATEAbHYIO peaAu3aluio moroxxkeHui [Ipo-
IPaMMBI Pa3BUTHSI CYA€OHOI CHCTEMBI, TOAABASIO-
1ree GOABIIMHCTBO IPOOAEM, B Hell 0603HAUEeHHBIX,
elje TPeOYIOT CBOETO pelleHNns Ha yPOBHE 3aKOHO-
AATEABHOM B UCIIOAHHUTEABHOM BAACTEH.
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