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Abstract: Existing state law creates a special sphere — jurisdictional (legal). The rules of law

regulate diverse social relations. Implementing statutory rights and obligations under those or other
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The diversity and conflicting interests of legal
entities makes it necessary for public authorities
and public institutions to bring them into balance.
From traditional methods of resolving legal conflicts
can be distinguished judicial and administrative pro-
ceedings [2].

Litigation is considered as a form of conflict reso-
lution worked out by centuries of human practice. It
has a number of significant advantages as compared
with other procedures, such as:

« consideration of the conflict is carried out in-
dependent of other bodies, which is their purpose
and the situation is not interested in the outcome
of the case;

« the establishment and verification of the facts
and the decision is in accordance with well-estab-
lished legal norms procedure;

« decisions taken by the judicial authorities, are
binding for execution directly conflicting parties,
and other actors involved in a given conflict.

In Kazakhstan, there are the following types of
proceedings — constitutional, civil, criminal, arbi-
tration, administrative. They differ in the subject of
legal proceedings, and in this regard, — the proce-
dure of the case and the nature of the decisions.

Constitutional legal proceedings is regulated by
the norms of constitutional law and the totality of
the proceedings of the constitutional process of the
relations developing between the Constitutional
Council of Kazakhstan and other legal entities in

the consideration and resolution of cases under its
jurisdiction.

Conflicts resolved by the Constitutional Council
of Kazakhstan, are very specific, as the Court moni-
tors compliance with the Constitution, other public
authorities and preserves the principles of a demo-
cratic legal state. It is authorized to resolve conflicts
arising:

« between the legislative and executive bodies;

« between the government and its subjects;

« between public authorities and citizens.

In addition, the Constitutional Council shall
consider the case on the relevant laws and regula-
tions; regional, national legislation and international
treaties ratified by the Republic of Kazakhstan (al-
lows legal conflicts) [1].

The general basis for the consideration of all
these conflicts is that in all cases they are linked to
actual or alleged violation of the norms and prin-
ciples of the Constitution RK.

By constitutional — legal procedural means
of resolving the conflict should include treatment,
drawn up in the form of a query, complaint, court de-
cisions (decisions, conclusions, etc.), the definition
of the legal position of the Constitutional Council,
understood as his conclusions and presenting the
result of interpretation of the Constitution Court
Kazakhstan and other normative-legal acts, which
remove the uncertainty in the specific constitutional
and legal situations and serve as a legal basis for final
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Section 1. Conflict of Law

decisions (rulings) of the Constitutional Council of
Kazakhstan.

The decision of the Constitutional Council of
Kazakhstan, not subject to revision, and is required
for all subjects. Consequently, the decision of the
body in any case to be regarded as a formal legal ba-
sis of the legal resolution of the conflict (although
this does not mean that this decision will eliminate
all the contradictions that predetermined the begin-
ning of a conflict).

Civil proceedings operates when consider-
ing property disputes, labor disputes, land, family
and inheritance the court of general jurisdiction of
the court or the world, depending on the jurisdiction
of the case determined by the Civil Procedure Code
of the Republic of Kazakhstan.

The means of conflict resolution in civil legal
proceedings is an application (complaint) the inter-
ested party.

In civil proceedings the parties (the plaintiff
and the defendant, which usually coincide with the
conflicting parties) have equal procedural rights,
which is one of the guarantees of a comprehensive
review of the conflict and make a just decision. How-
ever, it is only legal equality, which, of course, not the
same as actual equality.

Civil process creates quite favorable conditions for
the consensual dispute resolution (settlement agree-
ment) [3]. The amicable agreement cannot be attrib-
uted to the immediate resolution of the conflict by the
participants, as it is tested and approved by the court,
thatis, is an act of the judiciary. It must not be contrary
to law or violate someone else’s rights and interests.

Courtis called upon to make a legitimate and in-
formed decision based on all materials submitted
by the parties and examined their business and thus
resolve the conflict in accordance with the law.

Correction possible miscarriages of justice by
cassation court decision, as well as its review pro-
cedure. All this makes it possible to cause a conflict
between the plaintiff and the defendant to a final and
fair solution, moreover.

Criminal proceedings preceded the criminal
conflict related to the commission of the crime by
one or more persons. Unlike civil proceedings crimi-
nal conflict usually has already been completed be-
fore the start of the trial (the crime was committed,

the accused person is detained, the preliminary in-
vestigation is complete). The task of the court is to
determine whether there was in fact the criminal
conflict, which served as the basis for judicial re-
view, and guilty if it the defendant (and determine
his punishment if proved his guilt) [4].

Thus, in criminal proceedings the conflict large-
ly allowed to “force” a solution — the use of state
coercion. The compromise outcome here is the ex-
ception — in cases of so-called private prosecution
(beatings, insults and slander) before and during the
trial, the accused may be reconciled with the victim
(Article 212 Code of Criminal Procedure.).

Consequently, in the course of criminal pro-
ceedings carried out state coercion directed out to
prevent opposition from the likely perpetrator of
the Truth, on the other hand, to exclude illegal law
enforcement pressure on a suspect (accused or de-
fendant).

Following the review and resolution of the con-
flict imposed the sentence, which may be appealed
to a higher authority.

Arbitration courts of Kazakhstan are specialized
courts designed to resolve conflicts that arise in busi-
ness activities. They accepted, and in the law, includ-
ing the Constitution of the Republic of Kazakhstan
and in the practice called economic disputes.

The specifics of the legal means of resolving the
conflict by arbitration court is that they reflect the in-
terests of the forms of legal entities and individuals en-
gaged in entrepreneurial activities without forming a
legal entity, state agencies, local governments, and other
entities of the arbitration procedure. The result of their
application should be to protect the violated and dis-
puted rights and legitimate interests of these persons.

The means of resolution of a legal conflict is
the statement of claim or statement supplied to the
Court in accordance with certain rules [S; 6].

The procedure for consideration of the case by
the arbitral tribunal is close to civil proceedings,
however, there are differences. In particular, they
should include:

1) Arbitration is often used in the procedure of
pre-trial settlement of the conflict;

2) the disputing parties may transfer from arbi-
tration any dispute (except a dispute with a public
authority) to an arbitral tribunal at their discretion;
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3) the arbitral tribunal shall in the proceedings
to assist the parties to find a compromise.

A very significant feature permits arbitration of
conflicts by the courts is that the court order the
termination of the conflict is not the only one: the
parties are free to use alternative means of conflict
resolution. In other words, they can choose between
state and non-state conflict resolution procedure.
However, only the arbitration process remains the
most reliable way to complete the legal dispute and
ensures state support of the decision.

It should be noted that the use of judicial proce-
dures to resolve conflicts, along with certain advan-
tages and has a number of shortcomings:

1. The protracted nature of court cases.

2. Financial costs on (direct costs of the parties in
the form of legal costs as well as indirect costs of liti-
gation costs, that as payment of the services of ex-
perts, lawyers, etc..).

3. Unresolved conflicts (at the end of the pro-
ceedings the decision is usually made in favor of
one side, then the other party remains unsatisfied.
And if the court satisfies the requirements of one of
the parties to the extent that both sides are dissatis-
fied with the result).

4. Establishing a tough conflict resolution proce-
dures (procedural law requires strict observance of
the rules of legal procedure, a deviation cannot be).

5. No judge interest in resolving the conflict.

If the legal conflict arises because of an admin-
istrative offense, its resolution is possible within the
framework of administrative proceedings, which is
carried out by non-judicial bodies of the state pow-
er in collegiate (for example, the conflict between

the seller, violates the rules of the sale of goods leg-
islation and Consumer Protection Committee), so
and the sole (the conflict between traffic police in-
spector and the vehicle driver violates traffic rules)
forms.

These conflicts can arise:

« at the initiative of the management side, for ex-
ample, when its rights and legal interests are violated
by illegal actions of officials of the authorities (this is
a complaint);

« at the initiative of the management side, for
example, bring cases under about bringing to the
administrative responsibility of the citizen;

« between the various control entities, such as
between the executive bodies of the same or differ-
ent levels;

« at the initiative of law enforcement agencies,
for example, contesting prosecutors act or executive
authorities.

However, the order of conflict resolution is not
the best, because in these cases the executive body
considers citizen conflict with the same authority
that allows the possibility of arbitrariness in her ac-
tions. The ancient Romans believed that no one can
be judge in his own case. Therefore, in recent years it
has become more widely used administrative court
dispute settlement procedure [7]. The reason for
this is a legal opportunity provided by the Consti-
tution, to appeal against the actions of any public
authority, local government, public associations and
officials. Said means serves an important safeguard
of the rights and lawful interests of the subjects of
the administrative process, legality and validity of
the applicable rules.
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Introduction

It is now widely accepted that there is quite im-
possible to put Good Faith Principle inside a box.
The more you try to define it, the more you under-
stand that its dimensions are not precise. The inter-
est about good faith lives because of its nature: deep,
human, mythical, moralistic and undefined and of
those extraordinary carried values, which enter the
contract. Probably good faith is easier to understand
as a concept, but harder to find the right words to
define it. Good Faith is quasi undefined, but no in-
explicable. Discovering its meaning, which varies
depending by the specific cases, is considered the
duty of lawyers, scholars and mostly of courts.

The term good faith usually is mentioned doz-
ens of times through the provisions of civil codes of
some European states. At a glance it is possible to
understand that under that term lay different mean-
ings. Rightfully authors have developed a particu-
lar way to reach the heart of contractual good faith,
by identifying at least two main distinct senses: (1)
subjective good faith and (2) objective good faith.
Actually, this is the classical way of studying good
faith, given the fact that these two concepts express
ontologically different legal figures, as they have dif-
ferent legal functions [1].

As subjective good faith is not the prime focus
of this paper, I will try to further clarify some few
key issues relating to it. Subjective good faith means
that a party in a legal relationship benefits law pro-
tection, when the party has been in a justified igno-
rance situation, despite the fact that if it were in a
similar situation, but where there was no presence
of good faith, the legal effects would have been un-
favorable. More concretely, always depending on the
specific case, it may result in the conservation of legal
effects the subject has confided or the exclusion of
negative effects or liability for this subject [2]. Pro-
fessor Hesselink defines subjective good faith to be
a subjective state of mind: not knowing or not be-
ing able to know a fact or an event [3, 620]. A per-
son’s ignorance behavior to damage legally protected
state of others can be considered as subjective good
faith [4, 2]. Professor Rosenberg [ S, 2-3] has given
another definition to describe a situation similar to
what other authors have called good faith in subjec-
tive sense. He has defined this situation as “intel-
lectual” good faith which may consist: “either of a
“passive” ignorance in a state of affairs, or of an “active”
erroneous behavior”, supporting the idea that good
faith protects those “who act in error or those who suf-
fer because of their ignorance”. However, this situation
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doesn’t exclude “taking adequate precautions against
such ignorance” [6, 6].

The subjective good faith has a descriptive na-
ture expressing the state of intelligence that is part
of a situation envisaged and disciplined by law. So
there is not subjective good faith which produces the
legal effects, but the law. Only when the conditions
provided by law are met, in this case: the presence
of an intellectual state that corresponds to subjective
good faith, there will be specific legal effects [1].

Objective good faith

As it is the main subject of the paper, let’s put
objective good faith in the spotlight. Good faith, in
this sense, is often perceived as being: “the method
used to moralize contractual relationship, and to temper
the inequalities that could result from the dogma of the
autonomy theory” [7, 156]. Thus, the contractual re-
lationship should be guided by good values, avoiding
the behavior which remains hostage of contractual
party autonomy. This behavior should be character-
ized by justice, in order not to prejudice the interest
of the other party in concluding a valid legal trans-
action [4, 3]. The objective good faith is similar to
what Professor Rosenberg describes as “intentional”
good faith [S, 2]. Good faith in this sense can be
understood as: (1) parties “loyal behavior”, mainly ap-
plied to the process of the formation of the contract and
of its interpretation and (2) parties cooperating hon-
estly and loyally with each other to achieve the reciprocal
aims and purposes, applied to the contract performance
and the obligations regime [8, 10].

The objective good faith is included by Brown-
sword in the “good faith regime” model which im-
poses the parties the duty to cooperate because in
this way they can have common benefits and reach
the goal of the agreement. Regarding the duty of co-
operation, it should not be considered as absolute.
The party enters a contractual relationship mainly
to realize his interests, despite their nature, as long
as they are legally eligible. These interests have pri-
ority. Good faith requirement does not mean that
such interests are to be given less importance than
the other party interests, in order to be considered in
good faith. Good faith requirement does not exclude
the need of “competition” between the parties.

This objective sense of good faith usually in-
cludes the duty of honesty, loyalty, fairness, disclo-

sure and cooperation by the parties [9, 31]. This
approach represents another role of objective good
faith, the role which does not allow the appearance
of dishonesty, fraud, concealment of information or
misrepresentation.

One of the component elements of objective good
faith is the honest behavior. Being a concept that car-
ries within subjectivity it is necessary to clarify it
through analyzing with care the behavior in each
court case, in order to understand it. Here comes in
help the doctrine of the reasonable man, whose be-
havior contains what is widely accepted by social
morality, as honest behavior. According to Professor
Corbino honestus man is not only the man of integrity
or the one thatlooks like under an absolute valuation.
It should be recognized as such even he who cares for
his duties and does not harm to others, or who takes
care of his profits [10, 123]. As a concept, honesty
excludes lies and embraces virtuous and positive at-
tributes. However, despite the remoteness from vir
bonus concept, even a crafty person to a certain ex-
tent cannot be considered to be dishonest. Likewise,
a person who seeks to affirm himself by using skills
and knowledge in his possession, which give him the
opportunity to prevail on those who is specifically
compared to, is considered an honest person if not
exceeds the tolerated limit [ 10, 124].

The objective good faith seems to set the stan-
dard of behavior, which imposes on the contract-
ing parties a duty of mutual loyalty at all contractual
stages; from negotiations until contract execution
[2]. Professor Rosenberg, as calls it “intentional”
good faith, “assigns” it three roles: (1) honesty and
loyalty required in the execution of contracts, (2) hon-
esty and loyalty required in the exercise of rights and (3)
sense of equity that the judge must employ in the inter-
pretation of contracts [S,2].

Objective good faith expressed bylegal provi-
sions

So, good faith requirement itself, embodied in le-
gal provisions, is nothing but objective good faith. As
such, the behavior doesn’t depend much on what the
party perceives as honest, fair and right, but mostly
from what is determined by the law. In fact, the law
cannot foresees and describes the specific behavior.
It usually appoints the boundaries within which the
parties have to behave.
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Through the provisions of the Albanian Civil
Code it can be found the presence of the objective
good faith: (1) debtor and creditor must provide due
care and be accurate in fulfilling the obligation under its
terms, [11, art. 455] (2) parties must act in good faith
towards each other during the negotiations for drafting
the contract, [ 11, art. 674] (3) parties must inform each
other under good faith principle during the negotiations
for franchising contract conclusion, [11, art. 1058] the
contract must be interpreted in good faith by the parties
[11, art. 682]. The Italian Civil Code provides good
faith in different contractual situations: (1) the debtor
and the creditor shall behave according to rules of fair-
ness, [12, art. 1175] (2) parties must behave in good
faith during the pre-contractual bargaining and contract
drafting, [12, art. 1337] (3) the contract must be inter-
preted in good faith [12, art. 1366]. As the art. 455 of
the Albanian Civil Code, even the art. 1175 of the Ital-
ian Civil Code must be considered not only as a vast
application rule, but as the center of a constellation of
norms, all inspired by the same principle [13,285].

Different from the Albanian contract law, the Ital-
ian contract law expressly requires good faith during
contract execution as provided in art. 1375. Same
provision can be found in the French Civil Code,
article 1134, which states that the contracts must be
performed in good faith and even in the German Civil
Code provision on contractual objective good faith
which is considered laconic, although is used in a
broad sense by the judges and has inspired other
Civil Codes in Europe. It is one famous provision,
art. 242 BGB which states that an obligor has a duty
to perform according to the requirements of good faith,
taking customary practice into consideration.

There is a similar duty of good faith provided
by the Restatement (Second) of Contracts in USA
which states that every contract imposes upon each
party a duty of good faith and fair dealing in its perfor-
mance and its enforcement. [ 14, § 205] The similar
provision in UCC, states that not only every contract,
but even every duty within the Code imposes an obliga-
tion of good faith in its performance and enforcement
[15,§ 1-304].

Just like the UCC, even the Restatement (Sec-
ond) of Contracts does not provide a requirement
for good faith during the formation of contract, a
type or a specific behavior of parties during negotia-

tions. This is because Common Law systems, typi-
cally the English Law, don’t accept that there is a
need for good faith during the pre-contractual phase.
Their laws are based on different principles as caveat
emptor and freedom of contract and their focus is the
maximization of benefits of the parties, competition
supported by personal and professional skills, expe-
rience, knowledge and information. Taking advan-
tage on the other party, this way is considered quite
fair and normal. Nevertheless, bad faith, fraud and
misrepresentation are subjects to liability and sanc-
tions. In Common Law systems there are developed
other doctrines and rules, such as promissory estoppel
and reasonableness, which substantially are very sim-
ilar to good faith, referring to their characteristics,
carried values and effects. Although it cannot be said
that good faith is totally excluded. There are con-
tracts such as marine insurance contracts which is
based on good faith: “marine insurance contracts are
contracts of the utmost good faith” [16,s. 17].

Comparing to the USA trend of accepting good
faith and applying it by courts, England seems to be
quite slow and conservative, even though has imple-
mented the Council Directive 86,/653/EEC on the co-
ordination of the laws of the Member States relating to
self-employed commercial agents and the Council Di-
rective 93/13/EEC on Unfair Contract Terms.

Objective good faith — subjective good faith:
grounds to compare

The two senses of good faith can be found ex-
pressed in different legal provisions through contract
laws, or may be laid down in the same provisions.
According to Uniformal Commercial Code of USA
(U.C.C.), the current definition for good faith is:
“honesty in fact and the observance of reasonable com-
mercial standards of fair dealing” [ 15, § 1-201 (20)].
This definition is a dual subjective-objective stan-
dard, as has both subjective and objective compo-
nents: “honesty in fact” is subjective, i.e. whether
the individual knew, as a factual matter, that the
transaction was unauthorized; while “reasonable
commercial standards of fair dealing” imposes an ad-
ditional objective standard, i.e. whether the indi-
vidual’s actions were consistent with commercially
reasonable standards of fairness [17, 2].

As it is quite impossible to find definitions
through contract law for the two senses of contrac-
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tual good faith, the content of legal provisions allows
to understand and recognize them. This is generally
speaking, but German contract law makes them
clearly distinct, by denominating them differently
such as: “Treu und Glauben” for objective good faith
and “Guter Glaube” for subjective good faith. Under
Dutch law, the two senses are really distinguished as
“redelijkheid en billijkheid” for objective good faith,
representing the standard by which the behavior of
parties to an obligation is judged and “goede trouw”
for objective good faith, mostly a doctrine of the
property law, which means that a person is subjec-
tively acting to the best of his knowledge or accord-
ing to what he should have known [18, 192].

The two senses have not only different meaning,
but even different functions and applications. Usu-
ally subjective good faith is found in the provisions
relating to property expressing the state of ignorance
of the party relating to the circumstances, like a title
defect. On the contrary the objective good faith is
found in the legal provisions relating obligations and
contracts, expressing a duty of behavior for both the
parties.

If he have to face the two senses it has to be said
that there is accepted that good faith is presumed.
This means that the person who claims the contrary
or bad faith has to prove it. In fact this is true for
the subjective good faith, because a person cannot
be protected if he behaves clearly contrary to good
faith. In the case of the objective good faith usually
the presumption has not the same application.

Their nature is also different, because subjective
good faith has a descriptive nature of the intellective
condition, which turns back the interpreter in order
to understand if the state of mind of the subject was
similar to what is provided by the legal norm. The
objective good faith has a normative nature, impos-
ing the duty to behave according to a socially valu-
able model, in order to pursuit legal effects [1].

So the objective good faith has as referent a so-
cially valuable behavior model which itself aims to
enforce, giving it a binding nature, while the sub-
jective good faith has as its referent a pre- existing
historical situation [1].

Conclusions

As it is expressed by different legal provisions
the duty of good faith, or more specifically the ob-

jective good faith is not defined. This means that
there is no exhaustive list of behaviors that par-
ties must know and perform. Each behavior must
be evaluated according to its context. There lays
the important task of courts. The judges should deal
with each case as unique, examining the behavior
according to the circumstances of the case, iden-
tifying the presence or not of the objective good
faith. More likely the theory of Professor Summers
[19, 200-201], which consider good faith as an
“excluder”, would help the judges. Good faith is a
phrase without an accepted general meaning on its
own and it may serve as an excluder of a wide range
of heterogeneous forms of bad faith. Professor
Summers based this excluder qualifying of good
faith precisely on judges reasoning and their used
terminology: (1) Judges sometimes write of lack of
bad faith or absence of bad faith, as if it were the non-
existence of something else that constitutes good faith.
(2) When a judge uses the phrase good faith, one is
frequently unable to attach a definite meaning to it
without knowing what, in context, the judge means to
exclude and (3) Even a cursory study of judicial usage
reveals that the phrase is used to rule out a wide range
of heterogeneous forms of conduct [19, 201].

There is a great importance of the objective good
faith in contract law. Due to its nature as a general
clause it imposes a standard of behavior, which is
morally and legally accepted, but also not strict and
rigid. The primary duty of the parties is the fulfill-
ment of their obligations during the formation or
the execution of the contract. The objective good
faith just establishes the way the parties should be-
have. It disciplines them. The objective good faith
seems to “improve” the law, by paving the road for
those important values which enter the contract law.
So the contract becomes, not only a powerful tool in
realizing different interests of the parties, but also a
relationship characterized by a set of values highly
evaluated.

The presence of objective good faith leads to a
healthy contractual relationship, which more likely
will result in a valid contract. This is an important
result because: (1) increases mutual confidence and
appreciation of the parties, (2) consequently in-
creases the possibility for other future collaborations
between them, (3) avoids disagreement between
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parties, (4) avoids pre- contractual or contractual ~ (S) avoids court proceedings and arbitration and
liability, which arises from the lack of good faithand  time and financial costs, arising from them.
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Oc06eHHOCTU aAMMHUCTPATUBHON OTBETCTBEHHOCTU 3a COBEepLUEeHne
3KOJIOrM4eckux npaBoHapyweHunin B Pecnyonuke KazaxcraH

AHHOTa].II/LfI: B cTarpe PaCCMOTPEHDI BOIIPOCHI 3aKOHOAATEADHOT'O PET'YAMPOBAHMA aAMHHUCTPA-

TUBHOM OTBETCTBEHHOCTH IIpHY COBEPIMEHNH SKOAOTHICCKHX HpaBOHapYHIEHI/II;I, CIIPUBEAEHHEM CTa-

THUCTHUYECKUX AQHHBIX COBEPIIEHHBIX 3a nepuoa 2015 ropa aAMMHHCTPaTUBHbBIX IIPAaBOHAPYIIEHHH

B Pecrry6anke Kasaxcram.

KaroueBbie caoBa: AAMHUHHUCTPATHBHAsI OTBETCTBEHHOCTD, SKOAOTHYIECKHE IIPAaBOHAPYIIEHIS,

3aKOHOAQTEABCTBO, BOAHO-OOAOTHBIE YTOABSL.

B xauecTBe OAHOTO U3 BHAOB 9KOAOTMYECKUX
npapoHapymenui ct. 319 K PK Bripeaser apmu-
HHUCTPATHBHbIE IPABOHAPYIIEHHUS B 00AACTH OXpa-
HbI OKPY>KAIOIIlefl CPEABI, HCIIOAb30BAHIS IIPHUPOA-
HBIX pecypcoB. IIpu coBepireHHN 9KOAOTHYECKHX
[PaBOHAPYIIEHUI B 0OAACTH IPUPOAOOXPAHHOTO
3aKOHOAQTEAbCTBA BCTYIAeT B AeiicTBre Kopexc
Pecrry6anku Kasaxcran 06 aAMHHHCTPaTHBHBIX
npaBonapymenusax (pasee KoAIl PK), xoropsiit
B cooTBeTcTBHH C 4. 1 cT. 25 KoAIl PK npusnaer

II0A AAMHUHHUCTPATUBHBIM IIPaBOHApyIIeHHEM IIPO-
TUBONPaBHOE BHHOBHOE (yMbIIIAEHHOE HAU HEOCTO-
POXHOE) AeliCTBHe UAM 6e3AefiCTBrE AU6O TIPOTUBO-
IIpaBHOE ACHCTBHE HAU besaericTBUe IOPUANYECKOTO
AHIA, 32 KOTOpOe IIPeAyCMOTPeHa AAMUHHUCTPATHB-
Hasl OTBETCTBEHHOCTS [ 1].

I'naBa 21 KoAIT PK 3akpemnasier mepeueHb BHAOB
AAMHHHUCTPATUBHBIX [IPAaBOHAPYIIEHUI B 00AACTH
OXpPaHbI OKPY>KaIOIIeit CpeAbl H HCIIOAb30BAHH IPH-
POAHBIX PeCypCOB, B YHCAE KOTOPBIX:
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e HapylleHHe CaHHTaPHO-IIIUAEMUOAOTHYE-
CKUX ¥ 9KOAOTHYEeCKHX TPeOOBaHMUII [10 OXpaHe OKPY-
xatomedt cpeabt (ct. 324);

+  HEeBbIIOAHEHHe TPeOOBAHUIl 3aKOHOAATEAD-
cTBa 00 00513aTeAbHOM IIPOBEAEHHU TOCYAAPCTBEH-
HOM 9KOAOTMYECKOM 9KCIIEPTU3BI (cr.332);

« HApYyIIeHHUe IIPaBHUA OXPaHbI BOAHBIX pecyp-
co (ct. 358);

e HE3aKOHHOe CTPOHMTEAbCTBO Ha BOAOOXpaH-
HBIX 30HaX U IIOAOCAX BOAHBIX 06bekToB (cT. 360);

e HapylleHHe IPaBHA BEAEHHS IIePBUYHOTO
y4eTa BOA U UX UCIOAb30BaHus (cT. 361);

e HCKa)XeHHe AAHHBIX y4eTa U OTIeTHOCTH BO-
AHBIX pecypcos (ct. 362);

e BOCIPEIITCTBOBaHME PeryAUPOBAaHHIO BO-
anbivMu pecypcamu (cr. 363);

+ HapyIleHHe IPABUA OOILIEr0 BOAOIIOAB30BA-
mus (c1. 364);

e HapYyIIeHHe IPAaBHA OXPAHbI MECT IPOU3PAC-
TaHUS PACTEHUI U CPeAbl 0OMTAHMS )KUBOTHBIX, IIpa-
BUA CO3AQHISI, XPAaHEHHs, YIeTa U UCIIOAb30BaHHSA
300AOTMYECKUX KOAACKIIUH, A PaBHO HE3aKOHHbIe
nepeceAeHHe, AKKAMMATU3ALUs, PeaKKAMMATH3AI I
¥ CKpelMBaHue XUBOTHbIX (cT. 378);

« HapylleHUe IMOPSIAKA ITpebbIBaHUS Pusmde-
CKHX AHUI] HA OTAEABHBIX BUAAX 0COO0O OXpaHsIeMbIX
npupopHbIx TeppuTopwuii (cr. 380);

« HapylleHUe TPeOOBaHMUI TOAB3OBAHMUS JKU-
BOTHbBIM MUPOM U TIPaBUA 0XOTHI (cT. 382);

+ HapylleHHe TPeOOBaHMII 3aKOHOAATEAbCTBA
B 00AACTU OXPaHbI, BOCIPOU3BOACTBA 1 HCIIOAB30BA-
HUSI PBIOHBIX PECYPCOB M APYTHX BOAHBIX )KUBOTHBIX
(cr.384);

e  HE3aKOHHAs 0XOTa, IOAb30BaHUE JXUBOTHBIM
mupom (ct. 385);

e HapylIeHHe IPaBHA IIPOBEACHUS MOPCKHIX
HAYYHBIX HCCAEAOBAHUI HA KOHTHUHEHTAABHOM IIIeAD-
de Pecrrybauku Kazaxcran (cr. 393);

e IpeACTaBAeHUE PpU3MIECKUMHU U IOpUAUYIe-
CKHMU AWIIAMH, BBHITOAHSIOIUME PabOThI U OKa3bl-
BAIOIIMMHU YCAYTU B 00AACTH OXPAHbI OKPY>KAIOIIeit
CpeAbl, HEAOCTOBEPHBIX AAHHbIX (cr.399) u Ap-

I'raBa 46 Dxoaormueckoro kopekca Pecrrybanku
KasaxcTaH 3akpernasieT BUABI 9KOAOTHYECKHUX IIPaBO-
HApYIIeHHI, TAe B YHCAE 9KOAOTHMYECKHUX ITPABOHA-
pyuieHus, ct. 319 yxazaHsr:

e HApYIIEHUS 9KOAOTUYECKOTO 3aKOHOAATEAD-

crBa Pecrrybamku KazaxcraH, BAekymue umyie-
CTBEHHYIO OTBETCTBEHHOCTD;

¢ AAMHHHCTpaTHBHbIE IPABOHAPYILIEHHS B 00-
AACTH OXPAHBI OKPY>KAIOIIlell CPeAbl, HCIIOAb30BAHHS
IIPUPOAHBIX peCypCOB;

e OKOAOTMYECKHE IPeCTYIACHHUS [2].

B OxoaormyeckoM xopekce Pecrrybanku Kasax-
crad B cT.cT. 320,321,322, 323 3akpenseHa OTBeT-
CTBEHHOCTbD 32 HapyLIeHHs 9KOAOTHYECKOTO 3aKOHO-
AQTeAbCTBA, 00513aTeABHOCTD BO3MellleHHs yiepoa,
HaHEeCeHHOT'O 9KOAOTHYECKHM ITPaBOHApPYLIeHHEM,
IIOPSIAOK BO3MeI[eHHs BpeAd, IPUYNHEHHOTO Hapy-
IIIEHHEM 3KOAOTHYECKOTO 3aKOHOAATEABCTBA U II0-
PSIAOK paspeleHns 9KOAOTMYEeCKUX CIIOPOB. 3akpe-
IIA€HHEe BUAOB IIPABOHAPYILIEHHI B 00AACTH OXPaHbI
OKPY>KaloIei CPeAbl X HCTIOAb30BAHHS IIPUPOAHBIX
PecypcoB IpeAlIOAaraeT HaAudHe COOTBETCTBYIO-
IUX Mep OTBETCTBEHHOCTH, IIPUMEHSEMbIX B OT-
HOIIEHUH HapyIIUTeAel YKAa3aHHBIX Bblle HOPM
u koHKpeTusuposanHble B cT. 41 KoAIl PK. Yacrp
1 ct. 41 KoAIT PK npepycMmaTpuBaeT 9 HOAITyHKTOB
BHUAOB AAMHUHMCTPATHUBHbIX B3bICKAaHHI, IIPUMEHsIe-
MBIX K IIPaBOHAPYIIUTEASIM, SIBASIOIUXCS PU3MYe-
CKHUMHM AMI[AMH, 3TO:

1) mpeaympesxaeHue;

2) aAMUHHCTpaTHBHBI IITpad;

3) KOH(UCKAIHS IPeAMETa, IBUBLIETOCs OpY-
AveM AH60 IPeAMeTOM COBepIIeHUsT AAMUHUCTPa-
THUBHOTO IPAaBOHAPYILIEHUs, a PABHO HMMYIECTBa,
IIOAY4eHHOT'O BCAGACTBHE COBepIIeHH aAMUHHCTPa-
THUBHOT'O ITPAaBOHAPYIIEHHUS;

4) AWIIeHHE CIIeIMAABHOTO IIpaBa;

S) AumeHwe paspelneHns ANOO IPHOCTAHOBAE-
HIHe ero ACHCTBHS, a TAKXKe HCKAIOUeHHe U3 PeecTpa;

6) IIPUOCTAHOBACHHE HAU 3allpeljeHue Aes-
TEABHOCTH;

7) IPUHYAUTEAbHBIN CHOC HE3aKOHHO BO3BOAU-
MOTO HAY BO3BEACHHOTO CTPOEHHUS;

8) AAMUHHUCTPATUBHbIH apecT;

9) AAMHUHHUCTPAaTHBHOE BHIABOPEHHE 3a ITpeae-
Abl Pecrry6anku Kazaxcran HHOCTpaHIIA HAM AHIIQ
6e3 rpaXXAQHCTBA.

IIpu aTOM, 3aKOHOAATEAD AQET YTOYHEHHeE, YTO
IpeAyTIpexXAeHHe,
U apecT MOT'YT IPMMEeHSTbCS AMIIb B KayecTBe OC-

aAMI/IHI/ICTpaTI/IBHbel T pacl)

HOBHOI'O BHMAQ HaKa3aHMA. boaee Toro B orHomIe-
HHUH OPUANIECKUX AWI] IIPUMEHHMbIMH MOT'YT OBITDH
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TOABKO BBIIIEYKA3aHHbIE B ITOAITYHKTAX 1) —5)
u7) AAMMHHUCTPATUBHbIE B3bICKAaHUSA M AOIIOAHU-
TEABHO K AQHHBIM ITYHKTaM, IPUOCTAHOBACHHE HAH
3arpenleHre AeITEAbBHOCTH, MA OTAEABHDBIX BUAOB
AeATeAPHOCTU Iopuamndeckoro auna. CaeacTsuem
AAMUHHCTPAaTUBHON OTBETCTBEHHOCTH, KaK IIPaBH-
A0, B OOABIIMHCTBE CAyYaeB BBICTYIIAIOT WITPA(BI,
YCTAaHOBAEHHBIE CIIELIUAABHO YIIOAHOMOYEHHBIMU
OpraHamMM B OTHOLIEHMH HAPYLUIMTEAEH 9KOAOIHMYe-
CKOI'O, BOAHOT'O, 36MEABHOI'O M APYTUX BUAOB IIPH-
POAOOXPAHHOIO 3aKOHOAATeAbCTBA. B To >xe Bpema
HaAOXeHMe mTpada He OCBOOOXAAET BHHOBHOE
AWIIO OT OOSI3aHHOCTH YCTPAHEHUS AOIIYIEeHHBIX
HapyIIeHU 1 BO3MeIleHUsI IPUIMHEHHOTO yIepoa.

CaeayeT pu3HATh, YTO MTPadbl, yCTAHOBACH-
HBIE AASL ITPEAIIPUATHI, AOITYCKAIOIIUX 3arpsA3SHEHME
BOAHBIX PECYPCOB M BCEH OKPY>KAIOIIEH CPEABL AAS
HapyIIUTEACH He ABASIOTCA YIPOXKAIOIEH MEPOH,
6oAee TOro, IO Cell AeHb AEHMCTBYIOIIUM 3aKOHO-
AATEABCTBOM He€ IPEAYCMOTPEHBI IIPaBUAA U METO-

AVKHU OCYILeCTBAEHHUS PacueToOB Bpepa U yinepba,
HAHeCEHHOTO BOAHBIM pecypcaM, B TOM YHCAe U BO-
AHO-0OAOTHBIM yTOADBSIM, SIBASIFOIUXCS] OCHOBAaHHEM
AASL yCTAaHOBAGHUS TeX CaMbIX IITPadoB U IpUBAe-
yeHUs K oTBeTcTBeHHOCTH. I1o panupiM Komurera
IIPAaBOBOM CTAaTUCTHKM U CIeLMaAbHbIM ydeTaM le-
HepaAbHOU IpoKypaTypsl Pecrrybanku Kasaxcran
3a 2015 rop B rocyaapcTBe Bcero ObIAO IOCTaBAe-
HO Ha yder 89,087 aAMMHUCTpPAaTHBHbIX IIPaBOHA-
PYLIEHHIT B 00AACTU OXPaHbI OKPY>KAIOIeH CPeAB
U HCIIOAB30BaHUS ITPUPOAHBIX PeCypcOB, U3 HUX
paccmoTpeno — 86,259 aea. Ilo pesyabraram pac-
CMOTpEHMUS AeA OBIAO IIPEKPAIEHO [IPOU3BOACTBO
B oTHomeHuH 221 Aeaa u 7826 AuIl MpHBAEYEHO
K AAMUHHUCTPAaTUBHON oTBeTCTBeHHOCTH. M3 mpu-
BA€YEHHBIX K OTBETCTBEHHOCTH AUI] 104 SIBASIAMCH
AOAKHOCTHBIMU AMIJAMH F'OCYAQPCTBEHHBIX OPIaHOB,
2897 saBAsAnCh 10pupAndeckuMu autjamy, 1051 un-
AVMBUAYAAbHBIMU IIPEAITPUHUMATEASIMU 1 3757 Auria
SIBASIANCh MTHOCTPAHHBIMU AUITAMH.

B OMHHOCTHBIE UL
= Op. M3
MM

WHOCTP.TKMUA

Onarpamma 1. ADMUHUCTPATUBHbIE MPaBOHAPYLLEHUS

CaepyeT OTMETHTD, YTO U3 IPUBACUEHHDIX K aA-
MHHHCTPATUBHOM OTBeTCTBeHHOCTH AM1l, 14308 mo-
AYUHAH IIPEAYIIPeXXACHUE, HUKTO He OBIA IOABEPTHYT
apecry, a B oTHOLIeHHH 532 AuIj OpIAQ IPUMeHeHa
AOIIOAHHUTEAbHAs] Mepa OTBETCTBEHHOCTH, B BHAE
koH¢uckanuu. Ho Hanboaee pacmpocrpaHeHHO
MepO¥l HaKa3aHMUs SIBUACS IITPad, KOTOPHIH ObIA Ha-
AoxeH Ha 71,720 cy6pexros. [Ipu aToM, cymma Haro-
JKEHHOTO ITpada 3a YKa3aHHbIH IePHUOA COCTABHAA
2,629 035 732 TeHre, a 061mas CyMMa IIPUYUHEHHOTO
rocyaapcTBy yuepba cocrasuaa 125,135 875 renre
[3,c.15].

AHAaAM3 AMHAMUKU AAMHUHHCTPATHBHBIX IIPaBO-
HApYIIeHUIT B 00AACTH OXPAaHbI OKPYKAIOIIe T CPeAB
Y UCITIOAB30BAHNS IPUPOAHBIX PECYPCOB XapaKTepH-
3yeTcsl TeHACHITHEH YBeAYeHIs], YTO IIOATBEPXKAACT-
cs1 oTyeTHOCTBIO KOMUTeTa 10 IIpaBOBOI CTAaTUCTH-
Ke U CrrenuaAbHbIM yyeTaM Pecrry6anku Kaszaxcras.
Tak, mo utoram 2012 roaa 6bIA0 ITOCTABAEHO Ha y4eT
56,878 aAMHHHUCTpPATUBHBIX IIPAaBOHAPYLIEHHUH, IIPO-
THB 92,879 nMpaBoHApyIIeHNH, TOCTABACHHBIX Ha y4eT
nio uroram 2013 ropa, mpoTtus 94,958 aea, mocraBaeH-
HbIX Ha y4eT B 2014 roay u mporus 89,087 aea, mo-
CTaBACHHDIX Ha y4eT o pedyAbraTaM 2015 roaa.
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H npeaynpexaeHue

M apect

7 KoHbUCKaums

Onarpamma 2. Bugbl agMUHUCTPATUBHOM OTBETCTBEHHOCTU

W3 nocraBaennbix B 2012 roay Ha yueT aAMUHH-
CTPaTHBHBIX [IPAaBOHAPYIIEHUIT ObIAU:

« mpekpameHo — 168 Aea;

e BBIHECEHO ITOCTAHOBAEHHE O HAAOXKEHUH
B3bICKaHMS — 56,709 Aea;

e TIOAYYHAM Ipeaynpexpenre — 4291 annio;

e apecTy nopBepraoch — 20 amiy;

« KOH(UCKANUsA IpPHMEeHEeHa B OTHONIEHUH
—~720 Awuiy;

«  HaaoxeH mrpad Ha — 52,398 auy [3, c. 26].

B 2013 roay ua mocraBAeHHbIX Ha yueT 92,879 ap-
MHHHUCTPATHBHBIX ACA:

« mnpekpameHo — 121 aero;

e BBIHECEHO ITOCTAHOBAEHHE O HAAOXXEHUH
B3BICKaHMS — 92,756 Aea;

o INOAYYHAM IpepynpexpeHrne — 5348 aun;

e apecTy IOABEprAoch — 33 AUINA;

o KOH(UCKAIUsA IpHMEHEeHa B OTHONIEHUH
—881 Awnria;

 HaaoxeH mrpad Ha — 87,374 ann [4, c. 26].

B 2014 roay:

« IpekxpameHo — 229 pea;

e BBIHECEHO ITOCTAHOBAEHHE O HAAOXKEHUH
B3bICKaHMS — 94,658 Aea;

o IMOAYYHAM IpepynpexpeHrne — 5419 aun;

e apecTy MOABEPTAOCh — 22 AMIIA;

o KOH(UCKAIUsA IpPHMEHEeHa B OTHONIEHUH
—943 Auw;

«  HaaoxeH mrpad Ha — 89,307 auyy [4, c. 24].

ITo nroram 2015 ropa:

o mpekpameHo — 221 pea;

e BBIHECEHO ITOCTAHOBAEHHE O HAAOXKEHUH
B3bICKaHMS — 86,028 Aea;

«  MOAyuuAM npeaynpexaenne — 14,308 aun;

*  apecTy HUKTO He ITIOABEepIcs;

« KOH(QHUCKaIMs IPUMEHEHa B OTHOIIEHUH —
532 Aw;

. HaaoxeH mrpad Ha — 71,720 any [4, . 29].

B mocaepHee BpeMsi 0CO60F MOIYASIPHOCTBIO
MIOAB3YIOTCSI IPEAAOXKEHHSI O HEOOXOAUMOCTH IIPH-
MeHEHHM He ITPeCeKaoMMX Mep AAMUHUCTPATUBHO-
IO BO3AEUCTBHS, PaCIPOCTPAaHEHHbIX B 9KOHOMH-
9EeCKM Pa3BHUThIX CTPaHAX, CPEAH KOTOPBIX CAEAyeT
BBIA€AHTD MTOOLIPEHHs COOAIOAEHHSI YCTaHOBAEH-
HBIX TPeOOBaHMUI, IIPEAOCTABACHIE BO3MOXKXHOCTH
HCIIPaBACHUSI HAPYLIEHHBIX TPeOOBAHHUIA, B TOM YHC-
A€ TI0 IPUPOAOOXPAaHHOMY 3aKOHOAATEABCTBY UL T. A.,
0e3 HAAOXEHMs AAMHUHHCTPATUBHbBIX B3BICKAHUIL
YAY IPUMEHEHHUS Mep AaAMUHHCTPaTUBHOI'O BO3AEH-
CTBUSL, IIPH YCAOBHU AOOPOBOABHOIO YCTPAHEHUS
AomyIeHHbIX HapymeHuil. OpAHaKO, B OTHOIIEHHH
Pecrry6anku Kasaxcran AOIyCTUMOCTD IPHMeHe-
HUs BbIIIEYKa3aHHbBIX Mep, C Halllell TOYKH 3peHus
IpeXAeBPEMEHHA B pe3yAbrare 4ero Hauboaee ag-
(PEeKTHUBHBIM METOAOM OCTAIOTCS MepPbI PUHAHCOBBIX
OTPaHUYEHHUH U AULIEHUH AASL HAPYIIUTEACH, TIPEA-
CTaBACHHBIX B BuAe mTpadoB. CaeayeT MPU3HATDH
HaAWYMeE CYLIeCTBEHHbIX HEAOCTATKOB, BhI3BAHHDBIX
HecoBepmeHcTBOM HekoTopbix HopMm KoAIl PK,
4TO CYILIeCTBEHHO 3aTPYAHsIET paboTy CIlelaAu-
croB. B pesyasrare yero Hauboaee 9¢pPpeKTHBHBIM
METOAOM OCTAIOTCS Mepbl QUHAHCOBBIX OrPaHU-
YeHUN W AUIIEHUN AAS HapYLIUTEAEH, IPEeACTaB-
AGHHBIX B BUAe mTpadoB. B oTHOmMEHNM Borpoca
IIPaBOBOTO ObeCIedeH st OXPAHbI BOAHO-0OAOTHBIX
YTOAUI MepaMU AAMUHHUCTPATUBHOI'O BO3ACHCTBUA
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CAeAyeT NMPU3HATh HAAWYMe CyIeCTBEeHHbIX HeAO-
CTaTKOB, BBI3BAHHBIX HECOBEPUIEHCTBOM HEKOTOPBIX
HOopM KoAIT PK. Tak, MHOrouncAeHHbIe U3MEHEHHS
u ponoaHenus, BHocuMbie B KoAIT PK ne moram
OKa3aTh He TOABKO IIOAOKUTEABHOT'O, HO M OTPHUIja-

TEADPHOT'O BAMSHHS, BIPAXKAIOIINXCS B pACCPEAOTO-
YE€HHHU U CCPIAKE Ha MHOXKECTBA HOPM, CTaTefI, qTo
CYLIECTBEHHO 3aTPYyAHSET pa60Ty CIICIINAANCTOB,
HE roBOPs Y2K€ O IIPOCTBIX I'PA’)KAAHAX.
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Onarpamma 3. narpamma CpaBHUTENbHbIX AAHHBIX aAMVUHUCTPATUBHbBIX MPABOHAPYLUEHWN
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B pesyabrare BbllIeCKa3aHHOTO MBI CUHUTAEM,
YTO AASL HA9aAQ HEOOXOAUMO IIPOBECTH AHAAU3 HMe-
IO EMCS HOPMAaTUBHOM AOKYMEHTALIMH, PETr'yAUpPY-
[olel B TOM UAU UHOM CTeleHW OTHOIIEeHMS, BO3-
HUKAIOLIKE IO II0OBOAY BOAHO-OOAOTHBIX YTOAMI,
3aTeM HeOOXOAMMO IIPOBECTH OLJEHKY AQHHBIX AO-
KYMEHTOB, C IJ€AbIO BbIIBA€HUS CTEIIEHU BAMSHMS,
OKa3bIBAEMOTO VMU Ha BOAHO-OOAOTHBIE YTOABSI.
ITo oxoHYaHHU IEepecMOTpa AEHNCTBYIOILIEro 3a-
KOHOAATEABCTBA U BBISIBACHUS IIPOOEAOB, CAEAYET
IPUCTYINUTH K pa3paboTKe peKOMEHAALUIL 110 BHe-

CeHHIO M3MEHEHHN U AOTIOAHEHMH B AEHCTBYIOIEe
3akoHOAaTeAbcTBO. KoHeuHO, pa3paboTka u mo-
CAeAyIolllee BHECEHHE U3MEHEHUM U AOIIOAHEHUM
B AGMCTBYIOI €€ AAMUHUCTPATUBHOE 3aKOHOAATEAD-
CTBO I10 IIOBOAY BOAHO-OOAOTHBIX YTOAMIL, OOecIie-
YeHHS UX PaljJMOHAABHOTO MCIIOAb30BAHUA U OXPa-
HbI IOTPeOYeT 3HAYUTEABHBIX 3aTPAT CHA U CPEACTB
U 6yAeT TpeboBaTh IPOBEAEHISI [IEAOrO KOMITAEKCA
IIPEABAPUTEAbHBIX MEPOIIPUATHM, HAUMHAS C UCCAL-
AOBATEAbCKOM ACATEADHOCTH, OAHAKO PE3yAbTaT MO-
JKeT IIPEeB30MTHU BCE 3aTPaThL.
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Introduction

In Ukraine’s modern conditions in the context of
deepening euro integration processes, the transfor-
mation of social relations constituting the subject-
matter of administrative law, particular importance
has the strengthening of administrative and legal
protection of the rights and freedoms of citizens. So,
the study of a broad range of issues related to such le-
gal category as administrative and legal regulation is
topical. One of the essential characteristics of the
latter is the goal of administrative-legal regulation.

The diversity of views that exist in theory of law
regarding the category of legal regulation generally,
and of administrative-legal regulation in particular
[1, 11-12; 2, 18], leads to, respectively, the various
approaches to the understanding of the purpose of
legal regulation.

The aim of the article is the analysis of major
scientific approaches to understanding the purpose
of legal and administrative-legal regulation and the
definition of the latter.

The term “purpose” is treated in the dictionary
of the Ukrainian language as follows: “what some-
one wants, what they want to achieve; the goal” [3,
683]. In the philosophical encyclopedic diction-
ary the goal is understood as «one of the elements
of behavior and conscious activity of man, which
characterizes the anticipation in thinking of activi-
ties and ways for its implementation with the help
of certain tools> [4, 763]. In the juridical literature
there are various approaches to understanding the
purpose of legal regulation.

In the vast majority of cases under the purpose
of legal regulation is meant keeping the social rela-
tions in order 5, 103; 6,32 ]. There are opinions that
the purpose of the legal regulation are anticipated
and desirable for the law-making body results of
the implementation of the law [7, 158], the imple-
mentation of legal regulations [8, 30], the establish-
ment of this order in public life, which would satisty
the requirements of the legal norms laid down in
the principles of social justice [9, 46]. However,
given the general understanding of legal regulation,
as the impact of the law on social relations, in the
above-mentioned approaches to understanding the
purpose of regulation is certain tautology — regu-
lation for regulation [10, 61], which indicates the
self-contained nature of the legal regulation that is
not correct, as the latter is carried out to achieve a
certain socially significant purpose.

O. Skakun understands the purpose oflegal reg-
ulation of social relations, as the obtaining of pre-
dictable and desirable for the creator of legal norms
results (regulation of social relations, their consoli-
dation, security, protection and development) [11,
255]. Close to this position is the view of O. Melnik,
who believes that the aim of legal regulation is the
streamlining, consolidation, protection and devel-
opment of public relations [12, 30].

Understanding of the purpose of the legal regula-
tion of such scientists as S. Alekseev, T. Andrusyak,
I. Shopina is also revealed through the prism
of social relations in the context of their origin,
regulation, development, protection, consolidation,
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but more widely, namely considering an approach
that takes into account the elucidation of needs
(interests) of certain subjects of society.

In particular, when defining the objectives of le-
gal regulation S. Alekseev focuses on societal needs
[13,209], T. Andrusyak — national and civil needs
and interests [ 14, 143], L. Shopina — internation-
al, national, state, community, group or individual
needs and interests [ 10, 65]. This approach, in our
opinion, allows comprehending the essence of pur-
pose of legal regulation, because it is indisputable
that the latter is determined by its needs, which, in
turn, conditioned by the social environment in the
unity of all factors in social life — economic, politi-
cal, legal, socio-cultural, and the like.

In this context, it should be noted that in a num-
ber of scientific works, considerable attention is
given to the problems of legal necessity, and, con-
sequently, specific legal purpose. The latest in the
juridical literature were studied by such scientists as
A. Ekimov, V. Kazymyrchuk, D. Kerimov, O. Malko,
V. Mukhina, T. Pashuk, P. Rabinovich, L. Chulyukin,
K. Shundicov, I. Shopina and others. Thus, there are
legal and non-legal purpose of the regulation (V. Ka-
zymyrchuk, V. Mukhina), or financial and legal ob-
jectives of the law (V. Nikitinsky, I. Samoshchenko).

In turn, T. Pashuk pays attention to that, that in-
tent which is stated in the legislation can be a legal
only by the form (determined by non-legal need of
the subject — biological, personal, economic, cul-
tural or other) and legal by the form and content
(determined by the legal need of the subject) [15,
92]. However, it is necessary to agree with I. Shopi-
na, who notes that the objectives of legal regulation
may not be purely legal, as the right exists to opti-
mize the functioning of society, and not vice versa
[10, 64]. While not denying the existence of both il-
legal and legal (legal) purpose, it should be noted
that this division is relative and should be based on
an understanding of rights not only as of a norma-
tive regulator, but also as of a tool in achieving social
objectives.

The research of administrative-legal regulation is
based on the original theoretical positions regarding
the understanding of the complex legal phenome-
non — legal regulation. However, given the specific-
ity of subject matter and method of administrative

law, the essential characteristics of administrative-
legal regulation, including the purpose, have their
own features.

Figuring out the issues and problems of under-
standing of the purpose of administrative-legal regu-
lation, it is worth noting some differences in points
of view. According to one, the main emphasis of re-
searchers (K. Afanasyev, V. Kolpakov, O. Kuzmen-
ko), in determining the purpose of administrative-
legal regulation is focused on ensuring the security
and protection of the rights and freedoms of man
and citizen by the state, which, in our opinion, was
justified in the context of the orientation of modern
administrative lawmaking and law-applying in the
service of the state to the interests of the individual.

In particular, the purpose of administrative-legal
regulation, according to scientists, are: the establish-
ment and regulation of the relationship, which must
guarantee every person the actual respect and pro-
tection in the sphere of Executive power of rights
and freedoms that belong to it, as well as effective
protection of these rights and freedoms in case of
their violation [16, 3], improvement of forms and
methods of management activity, the establishment
and regulation of such relations between citizens
and state institutions, in which every person must be
guaranteed effective implementation and protection
of rights and freedoms, as well as effective protection
of these rights and freedoms in cases of their viola-
tion [17, 3].

The same position is also held by such the ex-
perts of administrative law, as V. Halunko, Y. Hryda-
sov, O. Yaeschuk A. Ivanyschuk, S. Koroyed, V. Ole-
fir, but they pay attention to such substantial aspect
of purpose of administrative-legal regulation as the
provision of public interest that, in our opinion, in
the context of using an approach that considers clari-
fication of the needs (interests) of different subjects
of society, promotes the disclosure of the nature of
the considered concepts. So, the purpose of admin-
istrative-legal regulation, according to scientists, is
providing the rights, liberties and public legal inter-
ests of natural and legal persons, the normal func-
tioning of civil society and the state [18; 19, 324].

Another approach of scientists to understanding
the purpose of administrative-legal regulation is in
discovering the latter in the light of social relations
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constituting the subject-matter of administrative
law, specifically, their security, protection, updates
and improvements. A number of factors, in particu-
lar, the dynamism of the substantive scope of ad-
ministrative law, different views of scientists on it,
rethinking of the traditional view on the subject of
administrative law in connection with the democrat-
ic transformations in Ukraine by scientific commu-
nity, respectively, determine the existence of a few
differing positions in relation to the understanding
purpose of administrative-legal regulation.

So, the methodological basis in determination the
purpose of administrative-legal regulation for some
scientists is the classification of relations within the
subject of administrative law. In particular, I. Shopina
formulated a position, according to which the goal of
administrative-legal regulation includes: a) security,
protection and recovery (in case of their violation)
of the rights and freedoms of individuals and legal
entities in their relations with bodies of Executive
power and bodies of local self-government, their
officials; b) improving the system of state manage-
ment of economic, socio-cultural and administra-
tive-political spheres, as well as the implementation
of Executive powers delegated by the state to local
governments, public organizations and some other
non-state institutions; c) improvement of processes
of internal organization and work of apparatuses of
all public bodies and the execution of public service
[10, 67]. This approach is characterized by com-
plexity, because it takes into account the aspect of
security and protection of the rights and freedoms
of man and citizen and details the substantive scope
of administrative-legal regulation.

In addition, there is an approach to understand-
ing the purpose of administrative-legal regulation,

which is based on accounting for the multi-pur-
pose nature of regulatory activity (G. Atamanchuk,
V. Vishnevska, N. Nizhnik, O. Suslov, L. Yuzkov and
others). Despite the multitude of classification cri-
teria used for division purposes on different types,
the scientists who are trying to build a «tree» of
goal, unanimous on the need for correlation of sub-
goals with the model of the main overall objective
and specific values. Such an approach, taking into
account the concretizing character, is mainly used in
branch researches.

The analysis of many scientific papers, which
are devoted to the problems of administrative-le-
gal regulation of certain social relations, demon-
strates the use of the approaches mentioned above
or their different combinations (actualization on
key issues) in determining the purpose of admin-
istrative-legal regulation of a branch researches.
And this is logical, because an attempt to enrich
the understanding of any phenomena of legal re-
ality by integrating their essential characteristics
only contributes to the further development of
legal science.

Conclusions

Thus, taking into account the positive aspects of
considered approaches to understanding the pur-
pose of regulation and administrative-legal regula-
tion makes it possible to formulate the following
provision.

The purpose of administrative-legal regula-
tion — is determined by social need ideal model of
desired result of the effective functioning of social
relations that are or have the potential to be included
to the subject of administrative law and aimed at en-
suring the rights, freedoms and public interests of
participants of these relations.
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Entities of extra-contractual responsibility
of public administration in Albania

Abstract: The responsibility of the public administration towards its citizens is a new phenom-
enon, mainly emerging in the world in early 19" century until the 20" century. In Albania, this kind
of responsibility has not fully developed yet, as shown by the judicial practice on such claims.

Article 44 of the Constitution of the Republic of Albania (1998) stipulates that: “Everyone has the
right to be rehabilitated and/or indemnified in compliance with the law, if he has been harmed by an
unlawful act, action or failure to act on the part of state authorities.” When analyzing its elements, we
can state that the concept of responsibility that awarded to its bodies by the Constitution does not
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apply solely to public administration authorities, but also to any other state body whose actions can
bring about responsibility in others. This directly applies to the public administration, regulated in
Albania by law no. 8510/1999 “On extra-contractual responsibility of public administration bodies™
In its broader sense, it also applies to public administration bodies and their employees, stipulated
by Article 14 of the Administrative Procedure (principle of responsibility).

It is of particular importance to study the circle of the entity and the scope of extra-contractual
responsibility of public administration, and theoretically identify the entities subject to administra-
tive responsibility in relation to citizens concerning the damage, exempted entities, the competent

courts for such cases, etc.

Keywords: state liability, public administration bodies, injured person, Albania Civil Code, rem-

edies.

Introduction

The concept of extra-contractual responsibility
of the state or public administration in Albania is
narrower than the equivalent concepts around the
world, which include the administrative responsi-
bility of the state, the civil responsibility of public
bodies, governmental responsibility, state’s respon-
sibility for extra-contractual damage, etc. It is how-
ever important that Albania, just like numerous
democratic countries, has joined the group of states
where responsibility is held for actions or failures to
act on the part ofstate authorities.

According to the Dictionary of Albanian Lan-
guage, the word responsibility means someone’s ob-
ligation to be accountable for himself or something,
whereas the personresponsible is the one who is
held accountable for something [ 1, 788].

Parties in the administration responsible for
extra-contractual damage

1. Is there a difference between bodies of public
and state administration?

The Constitution [2], the Code of Admin-
istrative Procedures [3] and the special law
n0.8510/1999 regulating this type of responsibility
[4], do not provide a clear description of the term
public or state administration, or public and state
body, with both concepts found by mistake or delib-
erately in the texts of the above mentioned laws 5]
The scholars of administrative law are clear about the
fact that the first concept, public administration, is
broader and entails state administration too. Thus, a
state administrative body is part of a public adminis-
trative body, but the opposite is not necessarily true.
The aim of the legislator is not to make distinctions.
Assoc. Prof. Sokol Sadushi makes the following dis-

tinction: “The notion of public administration is broad-
er than the notion of state administration because in
addition to the activities of the state administration, it
also includes the activities of the relevant institutions
which do not have an express character of state bodies
but they carry out activities of public character.” [6, 15 ]

Prof. Esat Stavileci, in the dictionary of adminis-
trative terms, considers the unification of adminis-
trative terms in Albanian as essential and these terms
are often confused due to improper understanding
of their meaning, the influence of foreign languages,
etc. [7, 123]. Thus, Prof. Stavileci defines public ad-
ministration as the totality of activities conducted
by the public administration and the institutions of
the public administration, whose goal is the gener-
alinterest. It applies not only to state administration
bodies, but also to other bodies and organizations
conducting administrative activities [7, pg. 23]. In
addition to this distinction, this dictionary also dis-
tinguishes between bodies of state and public ad-
ministration. The former is defined as “body of state
power competences, expressed in its rights and duties
to issue administrative acts with which the will of state
power is manifested and it protects and applies laws
against any violation and it uses coercive power.” 7,
pg. 133]. Public administration bodies are defined
as: “bodies of public central and local administration
and other depending bodies”. [7, pg. 136].

A more clear distinction between state adminis-
tration and its bodies is provided by law no. 90/2012
“On the organization and operation of the state ad-
ministration” with Article two stipulating that: “I.
The state administration is the organizational and pro-
fessional apparatus that impartially serves the public in-
terest, implementing the existing legislation, performing
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public services, drafting and implementing the general
state policies”. Article 4 § 2 of this law specifies that
the state administration includes the following in-
stitutions:

a) The prime ministry, also known as a senior
body of the state administration;

b) Ministries, also known as a senior body of the
state administration;

¢) institutionssubordinate to the Prime Minister
or the respective ministers, including: a) secretary
general; b) general directorates; c) directorates; ¢)
sectors etc.

¢) direct units of services provision;

d) autonomous agencies;

dh) the prefect’s administration.

The New Code of Administrative Procedures,
approved by law no. 44/2015 [8] and thus repeal-
ing the current Code of Administrative Procedures
(1999) does not refer to bodies of public administra-
tion but provides the general concept of the public
body, which Article 3§ 6 defines as: “every body of
central power performing administrative functions, ev-
ery body of public entities, to the extent they exercise
administrative functions, the bodies of local power ex-
ercising administrative functions, the bodies of Armed
Forces, as long as they perform administrative functions,
and any other natural or legal person who has gained
the right to exercise public administration functions by
a law, legal act or any other form provided for by the
existing legislation”

This Article is analogous with Article 3, which
provides a detailed description of what public ad-
ministration bodies include: “In the meaning of this
Code, public administration bodies are:

a) central power bodies performing administrative
functions;

b) every body of public entities, to the extent they
exercise administrative functions;

c) thebodies of local power exercising administra-
tive functions;

d) thebodies of Armed Forces, and any other struc-
ture, whose employees enjoy the status of the military
man, as long as they perform administrative functions.”

Thus, the new CAP has widened the concept of
public body, and unlike the body of the public ad-
ministration, it includes any natural or legal person,
which, by law or any other legal act, performs func-

tions of the public administration, such as a private
educational institution established by law, which
performs functions of public character. Therefore,
public bodies will mean public administration bod-
ies and any natural or legal person, which, by law,
legal act, or any other form provided by the existing
legislation, has been granted the right to exercise
functions of the public administration.

In case two bodies of the public administration
have incurred the damage, each of them is liable for
the whole damage to the injured party. According to
Article 14 of law no. 8510/1999 these bodies have
solidary responsibility to the creditor and then the
body which totally indemnifies the damage is entitled
to make a claim against the other body to request the
amount of compensation of the damage incurred by
this body too [9] Nevertheless, this should be distin-
guished from bodies which exercise activities delegat-
ed by another body, and during this period they incur
damage to the parties or third parties. According to
Article 16 of law no. 8510/1999, the responsibility is
borne by the delegating body, which has the original
power [9, art. 16] The meaning of delegation is the
same, both in the CAP of 1999 [9, art. 27-34] and
the New CAP [9, art. 28,29], with the implication of
the transfer of powers of a public administrationbody
which is or is not subordinate to it. In this case, there is
delegation of only the powers awarded by alaw or act
to the public administrationbody for delegation to an-
other body. The delegation should be made publicly
available for the citizens.

Cases of exception, resulting in invalidity of del-
egation, are stipulated:

« when delegation is prohibited by law or their
legal acts.

« when collegial bodies delegate their compe-
tences to the chairperson of the body.

«  When the sub-delegated body sub-delegates
the competence to another body.

In case abody acts in contravention of these pro-
hibitive cases or incurs damage to a third party, the
damage is still indemnified by the delegating author-
ity, but it is entitled to request the relevant compen-
sation by a restitution suit. The restitution suit is set
forth in Article 15 of law no. 8510/1999: “In cases
when the state administration body incurs damage due
to an unlawful act or action of another body, the first
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body can request indemnification from the second body,
unless provided otherwise by the law.”

We can state that the members of the executive
power, as long as they exercise the duty of Member
of Parliament, or in fulfilling this duty, are not re-
sponsible for the opinions and vote cast which re-
sultin civil damage to third parties. Ifitis an element
of a criminal offence or defamation, the member of
the Council of Ministers is prone to responsibility.
In general, the members of the Council of Ministers
who enjoy the status of the MP are the ministers and
the Prime Minister, whereas the vice ministers are
more exposed to civil, political and criminal respon-
sibility incurred from their actions or failure to act.
The members of the Council of Ministers, in their
administrative and executive-ordering activity, are li-
able under the relevant laws for any action, failure to
act or administrative act carried out by them, result-
ing in damaging the rights of third parties, whether
they are lawful or unlawful [ 10]. The two main laws
of this responsibility are the ones cited above, but
this does not mean that every law that regulates a
particular field does not provide for the extra-con-
tractual responsibility of its body in relation to third
parties, such as the law regulating the activities of
National Registration Center, State Police, etc.

2. Employees of the public administration bodies

Employees in public bodies, and the bodies them-
selves, under the New Code of Administrative Pro-
cedures, are liable to the parties when causing them
damage. Civil servants are the natural persons em-
ployed at the bodies of public administration who di-
rectly implement the policies, executive-ordering du-
ties of the body, administrative duties, etc., and other
duties specified in the organic law and other laws the
body is subject to, employment contract terms, etc.
[10, art. 3 §b.] The concept of the civil servant can
also be found by the term employee [11] state em-
ployee or simply employee [ 12, art. 14], as foreseen in
the Code of Administrative Procedures of 1999.

I believe that the concept of the civil servant devel-
ops in analogy with the broadening of the meaning of
the concept of public administration bodies in public
bodies, including subjects whose profession and activ-
ity is regulated by the law of the New Code of Admin-
istrative Procedures and their services have an impact
on the life of the public, general interests, etc.

The concept of the civil servant and his rights are
specified in Article 107 of the Constitution: “I1. Pub-
lic employees apply the law and are at the service of the
people. 2. Employees in the public administration are
selected by competition, except when the law provides
otherwise. 3. Guarantees of tenure and legal treatment
of public employees are regulated by law.”

Under the provisions of the New CADP, the re-
sponsibility between the bodies and civil servant
seems to be solidarity [12, art. 39 § 1, 41§ 2, 67,
68.] in terms of the damage incurred to the parties,
whether it is an administrative procedure or not,
but although the civil servant is liable, the injured
party files the suit against the body responsible for
the unlawful consequence. Nevertheless, it should
not be interpreted in this way. The responsibility of
the public body or the public administration body
to the employee, its civil servant, can involve guilt
or innocence, otherwise known as strict.

In the interpretation of the administrative con-
cept of this responsibility, the employer has been
considered liable for the employee when the latter
has incurred damage to third parties due to poor
qualifications, lack of supervision of the employee
by the employer, etc. In all these cases, the em-
ployer is liable for the lack of qualification of the
employee, lack of control, etc. However, there is re-
sponsibility without guilt of the employer over the
employee when he has acted wrongly or in open vi-
olation of the duty he has been assigned by law,
contract, etc. Article 4 of law 8510/1999 provides
that:"omissis ... 2. Employees of state administration
bodies are exclusively liable for the damage incurred to
private natural or legal persons, when there is evidence
of wrongful conduct. 3. In cases set forth in paragraph
2 of this Article, the hiring state body, upon indemni-
fication of the injured party, is entitled to request from
the guilty employee the refund of the compensation he
has paid”.

We can state that in both cases, whether guilty or
not guilty (but for the employee’s fault), the body is
liable to third parties for his employees and acts as
the only sued party against the suing injured party.
The same provision is set forth by the Civil Code in
specifying the relationship of delictual liability (ex-
tra-contractual) between the employer and the em-
ployee [13, art. 626].
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The difference lies at the moment when the pub-
lic body is entitled to file the suit of regress (restitu-
tion) [13, art. 618] and request from the employee
the compensation given to the injured party. This
happens only when the hiring public body is liable
without guilt and it is proved that the employee has
acted in violation of the duty requirements, wrong-
ful conduct, commission of criminal offense, etc.
In such a case, after a second adjudication, the em-
ployer, the public body; is relieved of the liability to
the injured party and the employee (now defendant)
is personally liable for his actions.

We highlight that the relationship injured party,
employee and employer is not a solidary obligatory
relationship, that is to say, the injured plaintiff is not
entitled to choose which of them to sue because
he will receive indemnification from each of them
and then the solidary debtor will request the paid
damages from the other debtor. The solidary ob-
ligation derives from the will of the parties or by
means of a law. Since delicts derive only from the
law, the solidary obligatory relationship between the
creditor (herein meaning suing injured party) and
the debtor (damaging employer or employee when
acting wrongly) should be expressly specified in the
law [13, art. 627]. Solidarity obligation occurs when
the creditor, or each of the creditors, are entitled to
request the execution of the same obligation, in total
or in part, from the debtors as a whole and from each
other individually [13, art. 424].

As a result, the whole adjudication would first
focus on inquiring whether the sued party, the public
administration body, has incurred the damage with
or without guilt, although it will be nevertheless lia-
ble to the injured party for the damage incurred [13,
art. 423]. Subsequently, the administrative body
enjoys the right to file a suit for restitution against
the employee when the court decides that damage
was incurred due to the personal fault of the civil
servant. Law no. 8510/1999 expressly provides for
this kind of relationship by stating that the hiring
state body, upon indemnifying the injured party, en-
joys the right to request from the guilty employee,
the restitution of the compensation it has paid [14].

Direct suits of the injured party against the em-
ployee are doomed to fail because, considering the
relationship between the adjudicating parties, the

relationship will be unknown before because the in-
jured person, the citizen, the administrative process
party, etc. has/hasn’t entered a relationship with the
public administration body, not the sued person as
an individual. The sued person has thus acted as a
representative, an employee of the public body, and
this relationship is necessarily, clarified when the ad-
ministrative body is a sued party. The latter, as alegal
person, holds responsibility for the actions of its em-
ployees and specifies when the employee has acted
within the duty requirements, beyond them or in
wrongful conduct.

I think that suits against both the administrative
body and the employee would encumber the process
and would not avoid the restitution suit because in
a civil process the obligation relationships between
them, including compensation, could not regu-
late it in the middle of a first civil process. Therefore,
in such cases, the court or the plaintift had better call
the employee in the capacity of the third party, in
pursuance of Articles 193, 192 of the Code of Civil
Procedure.

3. Direct injured persons

If we refer to the concept of civil liability of state
bodies in the Constitution, everyone, i. e. every per-
son, is entitled to request compensation or reha-
bilitation. This includes natural and legal persons,
Albanian or foreign citizens, as well as persons of no
citizenship. This is in line with Article 1 of law no.
8510/1999: “State administration bodies are liable to
extra-contractual property or non-property damage in-
curred to natural, legal, private, domestic or foreign
persons.” According to § 2 of this Article, this kind
of responsibility is also regulated by the provisions
of the Civil Code of the Republic of Albania, with
Article 608 regulating the extra-contractual damage,
every person is considered an injured person [15].

If we refer to the laws made after the Constitu-
tion of 1998 which relate to this Constitutional right,
namely the CAP (1999) and the Law, two concepts
refer to an injured party: private persons and con-
cerned party. Article 14 of CAP provides that public
administration bodies are liable for the damage in-
curred to private persons. At first sight, it seems like
the responsibility of the institutions focuses only on
this category, i. e. as persons who are parties to the
administrative process, who, randomly, indirectly or
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tangentially have been harmed by the direct or indi-
rect consequences of the administrative act, admin-
istrative actions or failures to act.

In order to understand the goal of the legisla-
tor, we need to identify the context it has used this
notion in other provisions of CAP. It is also ob-
served in such Articles as: the principle of defend-
ing the public interest, the legal and constitutional
rights of private persons [ 16]; the principle of equal-
ity and proportionality specifies that in relation to
private persons, the public administration is led by
the principle of equality [ 16, art. 11]; the principle
of cooperation of the administration with private
persons [16, art. 12]; the principle of taking deci-
sions concerning cases of direct relation to private
persons [ 16, art. 13]; the principle of efficiency and
de-bureaucratization which provides that the pub-
lic administration and the decision-taking process
should be structured in such a way that they provide
private persons the greatest possible access to the
decision-taking process [ 16, art. 15]; the principle
of internal and judicial control, aimed at defending
the constitutional and legal rights of private persons,
etc. [16, art. 16] The term private person is also
mentioned in a number of subsequent provisions
of CAP, including every person who enters into a
relationship with the public administration as a con-
cerned party in the administrative prosecution, can
join later or establishes a relationship with the body
after the completion of the administrative prosecu-
tion because he has suffered consequences in terms
of his constitutional or legal interests.

This notion should not be confused with that
of the concerned party included in the fourth part
“Concerned parties in the administrative procedure”
[16, art. 18], which speaks about a legal person,
association, organization that initiate, whether by
themselves or not, an administrative process and
participate as a person whose interests are affected
by the decisions taken during the administrative pro-
cedure. They enjoy the right to initiate an adminis-
trative procedure and participate in it. [17] Mean-
while, a private person is entitled to act under Article
14 of CAP after an administrative process, a previous
administrative action or failure to act, and as a re-
sult of this, he initiates an administrative or judicial
“annex” process for compensation or rehabilitation

from the unfair actions previously conducted by the
administration.

This difference was intended by the legislator in
the provisions about the administrative suit [ 18] with
the concerned party being entitled to file a suit against
an administrative act or against the refusal to issue an
administrative act, and it is entitled to address the
court only after the administrative recourse has been
carried out [19]. The concerned person also enjoys
the right to be notified during the examination of the
suit, etc. [20] Thus, a concerned party means a per-
son who hasinitiated an administrative procedure for
which he is entitled to follow all instances of admin-
istrative recourse, if provided for by the relevant law,
and he can then address the court.

As far as private persons are concerned, at the
beginning of the section on administrative suits we
find the general principle in Article 135, which rec-
ognizes all private persons the right to terminate or
modify the effects of an administrative act [21].

In the New CAP there is uniformity of the per-
sons before the public body by generally consider-
ing them parties [22]. A number of Articles consider
them parties to the process, [23, art. 36] some as
concerned parties [23, art. 135-146], involved par-
ties, parties in procedure [23, art. 137], and in other
cases as third parties [ 23, art. 145 ]. It should be not-
ed that there is initial confusion about Article 15 on
the principle of responsibility of public bodies be-
cause it creates the impression that it recognizes this
right only to parties in the administrative process,
but, just like the previous logic in the CAP of 1999,
this right is recognized to any other person who may
be harmed by this procedure despite the fact that he
has not been a party concerned. This is clearly ex-
plained in Article 3 point 7, which defines the party
not only as every natural or legal person that has a
right or direct legitimate interest in an administra-
tive procedure, but also a party that does not have a
right or direct legitimate interest in an administrative
procedure, but its rights or legitimate interests may
be harmed by the outcome of the procedure. Article
3 point 8 specifies that a person includes every natu-
ral or legal person and any entity of the law.

4. Indirectly injured persons

The concept of an indirectly injured person was
first introduced by Article 13 of Law no. 8510/1999.
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This new concept, unknown before in the civil law,
along with the concept of non-property injury set
forth by Article 12, thus recognizing health injury,
moral injury, etc., openly challenged the narrow pro-
visions of the Civil Code on the responsibility for
extra-contractual injury.

According to this law, indirectly injured persons
from actions or failures to act by state administration
bodies include:

« 'The person to whom the injured person was
required to provide services at hishome or work but
they were not provided because the direct injured
person has died, his corporal or health (wounded)
state has been violated, and in the case of unfair de-
privation of freedom;

« The person who is legally obliged to pay the
burial expenses to the injured person whose death
has been caused, e.g. to the parent for the minor
child under 18 or unmarried, where customary
death services are usually carried out at their parents’
house when they are alive, or at the brother’s, when
they have died. In case he is married, the ceremony is
usually carried out at the joint building of the wife.
In the case of an elderly person, at the house of the
child with whom the deceased has recentlylived, etc.

« 'The person who was entitled to food supply by
the injured person after a court decision or the person
who has remained without food supply or economic
support provided by the dead injured person.

« The person who is conceived but not born
at the time of death of the dead injured person is
granted the right to food supply.

However, the amount of compensation awarded
to these injured persons will be in proportion with
the guilt of the main injured person in creating the
consequence [23, art. 135].

In case the state administration bodies are ex-
empt from the liability for the damage caused to
the main injured person (not for non-operation of
technical tools), if the damage could not have been
avoided even by a proper normal attention, they also
are not liable for the direct injured party.

Third injured persons have now been better de-
fined by the Unifying Decision of United Colleges
of the Supreme Court no. 12, dated 14 September
2007, and pursuant to Articles 608, 625, 643/a on-
wards of the Civil Code, the United Colleges of the

Supreme Court have provided the following unifi-
cation: “Every entity whose rights and personal and
property legitimate interests have been violated by the
unlawful fact, enjoys the subjective right and active, le-
gitimacy to request (ius proprius) indemnification for
the property and non-property injury whether he is or is
not passive entity of the fact. In principle, this active le-
gitimacy is not conditioned by enjoyment of the quality
of heir to an injured person but only by the quality of
the plaintiff as a person injured by the unlawful fact.”

The United Colleges of the Supreme Court have
further interpreted that except for the most serious
case, death of the injured party, injury is presumed to
parents, brothers, sisters, spouse, grandparents, and
other cohabitants. Even in the case of health injury,
it is presumed that such injury is not incurred only
to the injured person but injury of health and other
forms [24] is incurred to related third parties such as
spouse, children, parents, cohabitant, etc., thus not
limiting the circle of persons to the circle oflegal heirs.

This decision also specifies that family members
are entitled to request compensation to enjoy the right
to be sheltered and supplied with food by a relative,
including cases when the victim (deceased directly in-
jured person) is an adult or juvenile, was member of
the “family” and “lived” with the survivors.

In conclusion, concerning the damage caused by
public administration bodies to the directly injured
persons, they are entitled to request the same types
of damages, or even further (the right to food supply
etc.) relatives (not necessarily legal heirs), the right
to burial expenses, etc.

Conclusion

In conclusion, we can state that in the Republic of
Albania, in accordance with the recent changes of ad-
ministrative law norms, public administration and oth-
er bodies bear extra-contractual responsibility for their
actions, failures to act, or other acts. Despite this con-
stitutional principle, at present, except for a law which
specifically regulates the extra-contractual responsibil-
ity of the state administration, no law regulating extra-
contractual responsibility of public administration
bodies or public bodies has been made. This specific
law in interpretation of the Constitution, the principles
of the New Code of Administrative Procedures can also
be applicable to the extra-contractual responsibility of
public administration bodies or other public bodies.
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Civil servants are known as the final responsible  conduct. In addition, the administrative body is liable
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the damage incurred to third parties when the damage ~ party and then request for the restitution of the com-
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According to the Constitution of Ukraine, the
judicial power performs leading role, namely it real-
izes the function of justice. However, under contem-
porary conditions of internal and external policies,
the very existence of the judicial power does not
tell about its existence as a separate, self-sufficient
and effective power, which is consistent with the
requirements of society. Only if a country citizens
are convinced of the reliability of judicial protection,
and verdicts of the judicial power are inviolable and
perceived as fair and unavoidable duty or punish-
ment, due to the presence of actual instrument of
protection of citizen’s rights and freedoms in society,
including from legal tyranny and nihilism of the leg-
islative or executive power, it is possible to talk about
real but not declaratively proclaimed judicial power.

In our article we will touch upon issues of civil
process, as a form of justice realization, which pro-
vides the guarantees of justice administering, as well
as guarantees of citizens’ right to judicial protection.
This is connected with the fact that beyond civil judi-
cial proceedings, which secure the guarantees of its
administering, justice is impossible.

The objectives of civil justice are fair, impartial
and well-timed consideration and resolution of
civil cases to protect affected, unacknowledged or

disputed rights, freedoms and interests of physical
persons, the rights and interests of legal persons,
state interests (article 1 of the Civil Procedure Code
of Ukraine) [1]. The noted objectives are undefeasi-
ble. However, on the background of perfect juridical
formulation, as it always happens on practice, there
are urgent and, at the same time, very critical issues.

The first one of them is represented by the issue
of removing controversies between Constitutional
and procedural legislation concerning the existence
of two cassation instances in fact in Ukraine.

On one hand, in Ukraine there are high special-
ized courts in civil, criminal, commercial, and admin-
istrative judicial proceedings. Particularly, the article
31 of the Law of Ukraine “On the Judiciary and the
Status of Judges” foresees that in the system of courts
of general jurisdiction, there shall be high specialized
courts operating as courts of cassation instance for
civil and criminal, commercial, and administrative
cases [2]. On the other hand, according to article
1 of the Law of Ukraine “On ensuring the right to a
fair trial” of 12 February 2015, the Supreme Court
of Ukraine shall have the right to reverse the court
decision (s) in whole or in part and refer the case
for a new trial to the court of first, appellate or cassa-
tion instance; reverse the court decisions and termi-
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nate the proceedings on the case; reverse the court
decision (s) in whole or in part and refer the case for
anew trial to the court which adopted the impugned
court decision [3].

In our opinion, in such authority of the Supreme
Court of Ukraine, features of cassation court are seen
clearly. This court applies it completely, despite the
fact that procedural authority of the Supreme Court
of Ukraine, according to article 360-3 of the Civil
Procedure Code of Ukraine is clearly determined
and there are no functions of cassation review of
judgements there.

Herewith, the Constitutional Court of
Ukraine in its decision No. 8-pr;/2010 of 11 March
2010 concerning the official interpretation of terms
“the highest judicial body”, “high judicial body”,
“cassation appeal”, which are mentioned in articles
125, 129 of the Constitution of Ukraine, indicated
that cassation instance realizes its procedural rights
within cassation proceedings only to examine the
correctness of juridical estimation of a case circum-
stances in judgements of the first instance courts
and appeal courts. The fact that the Supreme Court
of Ukraine examines judgements of courts as a cas-
sation instance after high courts cannot be justified
from the viewpoint of securing the right to fair con-
sideration of case within reasonable term. Besides,
the presence of two cassation instances for the ex-
amination of judgements does not correspond to the
principle of legal certainty.

Taking into account the abovementioned, the
Constitutional Court of Ukraine concluded that only
single cassation appeal and judgements review can
be lawful. The Constitutional status of the Supreme
Court of Ukraine as the highest judicial body in the
system of general jurisdiction courts does not fore-
see its legislative authorization as a cassation instance
as for judgements of high specialized courts, which
perform the authority of cassation instance [4].

It would seem that everything is clear and un-
derstandable. Dual appeal must not be. By in its
resolution No. 6-61 1ic 15 of 27 May 2015 the Su-
preme Court of Ukraine cancelled resolution of cas-
sation instance court and directed the case to new
consideration to this court only on the basis of the
fact that in the case on loan debt for about 16 mil-
lion UAH, in the resolution part of the judgement

of appeal court, which was supported by the High
Specialized Court of Ukraine for Civil and Criminal
Cases, not all components of the debt volume and
the primary price of the mortgage subject in mone-
tary terms were noted, though they were noted com-
pletely in the motivating part of the judgement [5].

Anywayj it is incorrect to cancel a judgement on
the abovementioned formal basis. It violates reason-
able terms of judicial consideration, terms for the
protection of the violated right of creditor and, in our
opinion, does not correspond to role, assignment
and procedural authority of the Supreme Court of
Ukraine, since judgements can be cancelled, if com-
mitted violations influenced on incorrect solution
of dispute but not only on formal basis for review of
considered case ignoring the principle of finality and
obligatoriness of judgement, the principle of legal
certainty guaranteed by the Constitution of Ukraine
and proclaimed in the article 6 of the Convention for
the Protection of Human Rights and Fundamental
Freedoms [6, c. 99-107].

There are a lot of such judgements of the Su-
preme Court of Ukraine. In our opinion, such prac-
tice obviously contradicts to the Constitution of the
state. Moreover, formally it corresponds to the Law
and, at the same time contradicts to citizens’ fun-
damental right to fair consideration of a case within
reasonable term. The most important task for the
judicial power here is the remedy of this default.
It is not so easy to perform it, if we demonstrate
that the principle of the rule of law is not an empty
declaration, but a way to the construction of a legal
state oriented at general human values. In this case
on the scales of justice on one hand there is a wish
“to correct” the solution of a civil case by means of
additional, repeated investigation of evidences, on
the other hand there is the parties’ right to get final
decision as for the case and the confirmation oflegal
rightness of the accomplished fact or inconsistency
of arguments submitted to the court. Anyway, par-
ties resort to court to get the settlement of conflict
but not an endless and repetitive process.

In its opinion No. 401/2006 from 12 March
2007 the European Commission for Democracy
through Law (Venice Commission) made remarks
concerning the four-level judicial system. The ex-
perts pointed that the more complicated the system
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of judiciary, the higher potential for procedural ob-
stacles in cases consideration [7].

The second urgent task for Ukrainian justice is
connected with the fist one, as well as with the Su-
preme Court of Ukraine. According to article 360-
1 of the Civil Procedure Code of Ukraine, judge of
the Supreme Court of Ukraine after opening pro-
ceedings as for a case shall resort to corresponding
specialists of the Scientific and Consultative Board
of the Supreme Court of Ukraine for the prepara-
tion of scientific opinion as for a norm of law, which
was unequally applied by a court (courts) of cassa-
tion instance, except for cases, when the decision on
application of this legal norm in similar legal rela-
tions was received before by the Supreme Court of
Ukraine [1]. And only after receiving such opinion it
has right to appoint the case to be heard. Moreover,
according to practice, such decisions of scholars be-
came a component of motivating part of judgements
of the Supreme Court of Ukraine.

For example, while consideration of the case un-
der the suit of the Astra Close Joint-Stock Company
to the State Export-Import Bank of Ukraine on the
recognition of executive inscription of a notary officer
asinexecutable one (case No.3-111rc 11 from 17 Oc-
tober 2011), or while consideration of the case under
the suit of an individual to Kirovohrad city master,
communal maintenance company No. 3, Kirovohrad
city council on reemployment and paying wages (case
No. 6-156 1c 12 from 26 December 2012), the Su-
preme Court of Ukraine in its resolutions pointed that
this court requested scientific opinions as for applica-
tion of corresponding legislation. The judgement is
based on these scientific opinions [8].

Therefore, in our opinion, now there is a situa-
tion, which is unacceptable in principle. The court is
guided and bases its decision even with non-expert
opinion, which does not foresee the analysis and in-
vestigation of material, which are obvious for a judge
and each participant of the process, discussion, but
with the opinion of a scholar-lawyer. What is this con-
clusion — the queen of evidence? Expertise for the
solution oflegal issues? No. Is it an indisputable judge-
ment? No. It is known, where there are two lawyers,
there are three opinions. But here there is one lawyer.

And again, this is a prescription of Law, procedural
regulations. And again there is a question, is the Law
higher than right to fair and public consideration of a
case within reasonable term by an independent and
unbiased court. The judicial power and the Supreme
Court of Ukraine as its highest representative shall solve
this task, since legislator, which to some extent flirt with
part of society, cannot deal with such objective.

The Civil Procedure Code of Ukraine deter-
mines tasks of civil judicial proceedings in scientific
communities in different ways.

Taking into account the abovementioned prob-
lems, we suggest to upgrade corresponding legal
norm by pointing out that the tasks of civil judicial
proceedings are represented by justice administering
on the basis of fairness, legal certainty, the rule of law
and priority ranking of fundamental human rights,
as well as protection of violated, non-recognized
or disputed rights, freedoms and interests of indi-
viduals, rights and interests of legal entities, state by
means of solving individual disputes, which are im-
possible or cannot be solved in extra-judicial order
according to Ukrainian legislation.
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MpaxpaHCcKO-NpaBoBasA OTBETCTBEHHOCTb ayaAuTopa
3a HeKayeCTBEeHHOe OKa3aHue ayauToOpPCKUX ycnyr

Annoranus: [TpeacraBaeHHas HayYHAS CTAThs, IOCBSIIEHHAs TeMe « [ PasKAQHCKO-IIPaBOBast
OTBETCTBEHHOCTb AyAUTOPA 32 HEKAYeCTBEHHOE OKa3aHMe ayAUTOPCKUX YCAYT>» PacCMaTPHUBAETCSI
BOIIPOC O BO3HHKHOBEHHUSI OTBETCTBEHHOCTH, B CAyYae HeKauyeCTBEHHO IIPOBEACHHOTO ayAuTa. ABTOP,
AHAAMBHPYS ACHCTBYIOLIee 3AKOHOAATEABCTBO, OTEIECTBEHHYIO U 3aPYDEXKHYI0 AOKTPUHY YKa3bIBAET,
YTO HEKBAAMQHIMPOBAHHOE IPOBEACHHE ayAUTa — AeiicTBUe (6e3AefCTBIE) ayAUTOPa, MMEIONHIt
BUHOBHBII XapakTep, B OpMe YMBIIIACHHOTO HAK HEOCTOPOXKHOTO IIPHYUHEHHS BPEAA IIPOBEPSIEMO-
MY ayAUPYeMOMY CYObEKTY, TAK 1 HEBHHOBHOE A€SIHIIE ayAUTOPa, IPUIHHUBIIEE BPeA IIPOBEPSEMOMY
CyOBeKTy B pe3yAbraTe HU3KOM KBaAnpukanuu. OAHAKO aHAAUSHPYSI OPUAUYECKYIO AUTEPATYPY,
aBTOp aKIIEHTHPYeT BHUMAHIE HA TOT BOIPOC, YTO 3aKOHOAATEAb HE YAEAUA AOASKHOTO BHHUMAHSI
AQHHOI TEPMUHOAOTHH, TaK KaK OHU OOL[en3BeCTHDL.

KAroueBbIe cAOBa: HeKaueCTBEHHBII ayAUT, HEKBAANPUIINPOBAHHOE IPOBEACHUE AYAUTA, AYAHL-
TOP, AyAUPYEMBIi CYOBEKT, HeOOHAPY KEeHEe OIIMOKH.
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OcymecTBASIS TPEATIPUHIMATEABCKYIO ACSTEAD-
HOCTb, XO3SIFICTBYIOLIME CYOBEKTBI CTAAKHUBAIOT-
Csl C IpOBEACHHEM ayAUTOPCKOM mpoBepku. Lleap
IIPOBEAEHHS AayAUTOPCKOM ITPOBEPKHU 3aKAI0YAETCS
B BBIPO)K€HHH MHEHHUS O AOCTOBEPHOCTH (pHHaH-
COBO-OYXraATepCKON OTYETHOCTH XO3SHCTBYIOIIUX
cy6pexToB. OAHAKO B XOA€ AESITEABHOCTH AyAUTOPA
MOXXeT BO3HHKHYTb pe3oHHbIN Bompoc. IIposepe-
Ha AM ayAHUTOPCKasl MpOBepKa KayeCTBEHHO U Ka-
Kasi ke Mepa OTBeTCTBEHHOCTH BO3HHUKAET IPH IPO-
BEACHUH ayAUTA HEHAAASKAIUM 06paszom?

B mawase paccMOTpeHHS IOCTaBAGHHBIX BO-
IIPOCOB, CAEAyeT 0OpaTUTh BHUMaHUe AeUHHUIIUU
«HEKaYeCTBEHHBIN AyAUT > .

ITo AoaHHOMY BOITPOCY BeCbMa MHTepeCHa MHeHHe
B. I'ymuna. IJuTupyeMblii y4eHbIH 110 IIOBOAY HeKa-
4eCTBEHHOTO ayAUTa OTMETHA CAepyromee: «Hexa-
4eCTBEHHBIM IIPOBEACHHEM ayAUTOPCKOM IIPOBEPKH
IIPU3HABAANCD CACAYIOIIUE ACHCTBH:

IIPH [IPOBEASHUU IIPOBEPKU AyAUTOPOM He OBIAK
BbISIBAEHBI OIINOKYU B BEACHUH OYXTaATepCKOro U Ha-
AOTOBOTO y4eTa, KOTOpbIe BIIOCAEACTBHUH OOHapyKe-
HbI HAAOTOBbIM OpI‘aHOM, " Ha HpeAHpI/IﬂTI/Ie HaAO-
>KeHbI PUHAHCOBbIE CAHKIIUY;

AyAUTOPOM YKa3aHO O BHECEHMH HM3MeHeHHUI
B OYXraATepCKyIO OTYeTHOCTb, KOTOpbIe He COOT-
BETCTBYIOT TPeOOBAHMSIM AEHCTBYIOLIErO 3aKOHO-
AATeAbCTBA, U T.IL> [3; S, 111].

CaeayeT OTMETHUTD, UTO B A€HICTBYIOIIEM 3aKO-
HopateabcTBe Pecrrybanku TapXXMKuCTaH HU HOHS-
THe «HEeKBAaAUPUITUPOBAHHOE IIPOBEACHHUE ITOBep-
KU>, HI «HEKa4eCTBEHHBIH ayAUT>, He PACKPHITO.
Ha nHam B3rasia, 3aKOHOAQTEAb He YAGAHA 3THM Tep-
MHHAM AOAKHOI'O BHUMAHMS B CBS3U C TEM, YTO
oHu obmeussecTHsl. K mpobaeme packpbiTus pac-
CMATpHBaeMbIX IIOHSITHI OOPaTUAM BHUMAHHe PSIA
y4enbix. B yacraoctu WM. B. Topaus aast packpbiTus
IPUBEASHHbIX TOHATHI 00paTHAACh K KAACCUUKA-
mu. Hanprmep, caeayeT pasamauTs KBaAUQUKAIIUIO
«paboThI» UCXOAS U3 XapaKTePUCTHKU B 3aBHCHU-
MOCTH I10 CTEIIEHH CAOYKHOCTHU M OTBETCTBEHHOCTH,
a TakoKe KBAAUPUKAIMIO « PabOTHHUKA» KaK CTeIeHH
ero npodeccoHaAbHOM moarorosaeHHocTu. Mcxo-
ASl U3 3TOTO, B KauyeCTBe HeKBAAHPHUIIPOBAHHOIO
ayAWTa CAeAyeT, IIOHATD NMPOBEPKY MPOBEACHHOIO
AMIIOM, He MMEIOIUM COOTBETCTBYIOIIeH KBAAHU-
¢ukarmu. . B. Topaus, paccMaTpuBasi AQHHBIN

BOIIPOC, 0c000 aKIeHTUPyeT BHHUMAHHE Ha TO, YTO
He KBaAM(PHIIMPOBAHHOCTD MPOBEACHHOM IIPOBep-
KH CACAYeT CUMTATh IIPOBEPKY, OKa3aHHYI0 HeKaye-
CTBEHHO I10 IPUYMHE HEAOCTATOYHOM KBaAM(HKa-
IIMM AayAUTOPOB AU IO IPUYHHE OIIHOKH, TAKKe
HeOpeXXHOCTHU CO CTOPOHBI AyAUTOPOB, 0OAAAAIOIINX
HeobOXoAUMOI KBaAMpUKaIMeNn AAS IPOBEACHUSA
AQHHOTO AeiicTBuA [4, 147].

CyMmupysl ckazaHHOe, CAeAyeT OTMETHTD, 4TO
He TePMUH <«HEKBaAMPHUIIMPOBAHHOE IPOBEACHUE
IIPOBEPKH > MMEET MEHEe EMKOE COAEPXKAHNUE, HEXKEAN
TE€PMUH «OKa3aHMIO AyAUTOPCKHUX YCAYT HEHAAAEXKA-
1ero Kayecrsa>. Takas ocTaHOBKA BOIIPOCA Ha HAIll
B3IASIA CBSI3aHA C TeM, YTO IPUBEAEHHas BTopas dpop-
MYAHPOBKa SIBASIETCSI 60Aee KOPPEKTHO C TOUKH 3pe-
HHS IPAKAAHCKOTO 3aKoHopaTeAbcTBa. OHa nmeer
boAee eMKOe COAepIKaHUE U BKAIOYAET B Ce0sl Takxke
9JacTHbIE CAy4Yal HEKBAaAM(UIMPOBAHHOIO IIPOBe-
AeHns nposepku. COOTBETCTBEHHO, ITOA HEKBAAU-
$HULIMPOBaHHBIM IPOBEACHHEM AYyAHTa CACAYeT IIO0-
HSITh AEVICTBHUE (663A€I71CTBI/Ie) aAyAMTOpPA, MMEIOIUI
BUHOBHBIA XapakTep, B $OpMe YMBIIACHHOTO HMAU
HEOCTOPOXXHOTO IIPUYMHEHUS BpeAa IIPOBEPAEMOMY
ayAUPyeMOMY CyOBeKTy, TaK 1 HeBUHOBHOE AesIHUe
ayAUTOpa, IPUYKHIUBIIEE BPeA IPOBEPsIeMOMY Cy0'b-
eKTY B Pe3yAbTaTe HU3KOM KBaAM(PUKAIHH.

HamMm npeacTaBasieTcs, YTO yMbIIIAGHHOCTD A€H-
CTBUS AyAUTOPA IIPOSIBASIETCSA B TOM, YTO ayAUTOP
OCO3HaBaA HEMPABOMEPHOCTb CBOUX AEHCTBMH,
IPEABHAEA H KEAAA HACTYIIACHUS HeOAArOTPHUSATHBIX
IIOCAEACTBUI AASL ayAupyeMoro cybbekra. B cBoro
ouepeAb AEMCTBUA AayAUTOPA 110 HEOCTOPOXXHOCTHU
CAEAYET IIOHMMATh B CAy4ae, KOTAQ ayAUTOP IPeA-
BHAEA HACTyIAeHUEe HeOAArompUsTHBIX 9KOHOMHU-
9ECKUX IIOCAEACTBHI, HO HE )KEAAA MX HACTYIIACHUS,
XOTSI CO3HATEABHO 3TO AOITYCKaA.

HamMm npeacTaBasieTcs, 94T0 AASI IPEAOTBpAIeHHS
HEKOTOPBIX HeOAATONIPHUATHBIX CUTYALIHI B CAydae
OCYIIECTBACHHUS AOrOBOPa OKAa3aHMS ayAUTOP-
CKOM YCAYI'H, CAEAYET BKAIOYUTD B CMBICA ITOHATHUSA
«HekBaanduimpoBanHoe MIpoBeAeHHE IIPOBEPKU >
A «HEKA4eCTBEHHBIM ayAUT> AOIIOAHEHUS CACAY-
1omero copep>kanus. Kpome npouero... B kauecTse
HEKa4YeCTBEHHOI'O ayAHTa CAEAYeT IIPU3HATh TO, YTO
B XOA€ IIPOBEAEHHUSI AyAUTa He ObIA0 MHPOpPMALIUH
HAIIPaBAEHHOT'O B aApec ayAUpyeMoro cybbexra, rae
FOBOPHAOCD OBI, YTO BEIBOABI AyAUTOPA AHCTBUTEAD-
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HBI B IIpeAeAaX, YCTAHOBA@HHOI'O ayAUTOPCKHM 3a-
KAIOYeHHeM, YPOBHs CYILleCTBEHHOCTU U B 00beMe
TeX BbIOOPOYHBIX MATEPHAAOB, KOTOPbIe OBIAU CO-
TFAQCOBAHBI C 3aKa3YHUKOM.

HeMmaAoOBa>XHBIM MOMEHTOM SIBASIETCSI TO, YTO
B CAy4au NPOBEAEHHS HeKa4eCTBEHHOTO ayAUTa, 3a-
Ka34MK AOAXKEH OyAeT AOKa3aTh (PaKT IIOHEeCEeHHbIM
UM yOBITKOB B CAEACTBUH YAOBAETBOpEHUE IIpeTeH-
3Mi1 HAAOTOBOTO OpraHa.

Hcxops u3 Toro, uto 3akoH Pecry6anxu Tapxu-
kucTtaH «O6 ayAUTOPCKOI AeSITEABHOCTH > He CO-
AEP>KUT ITOAOXKEHH S KACaIOIerocs OTBeTCTBEHHOCTH
ayAMTOpa 32 HeKayeCTBEHHOE OKa3aHUe ayAuTOp-
CKHX YCAYT, TO B IOAOOHOM CAy4ae B COOTBETCTBHUU
co c1. 735 TK Pecy6anku TapA>KUKHMCTaH 3aKa39UK
AyAUTOPCKHX YCAYT BIIpaBe I10 COOCTBEHHOMY BbIOO-
PY CAGAATD CACAYIOIIee:

— MoTpebOBaTh OT AyAUTOpPA CPOYHOro, Oes-
BO3ME3AHOIO YCTPaHEHMs HEAOCTATKOB; B CBOIO
O4epeAb ayAUTOp OyaeT 00s13aH 1O COOCTBEHHOMY
YCMOTpeHHIO 6e3BO3Me3AHO OKa3aTh ayAUTOPCKHe
YCAYTH 3aHOBO C BO3MellleHHeM 3aKa3yHKy IpUYHU-
HEHHBbIX IIPOCPOYKOI HCIIOAHEHHUSI YObITKOB;

— MOTpebOBaTh COPA3MEPHOrO yMeEHbIIEHHUS
I1eHbI OKA3bIBA€MOM YCAYTH OT ayAUTOPA;

— €CAM B MHOE He IIPeAyCMOTPEHO B AOTOBOPE,
HOTPeOOBaTh OT AyAUTOPA BO3MeEIeHIs TPUIHHEeH-
HBIX PACXOAOB Ha yCTpaHeHHe HEAOCTATKOB;

— B CAy4Yae HEHCIIOAHEHUS IOAOXKEHHUH AOTO-
BOpa HAM He YCTPaHEHHs HEAOCTATKOB, OTKA3aThCs
OT HCIIOAHEHHS AOTOBOPA U IIOTPeboBaTh BO3Melle-
HUS IPUYHHEHHBIX YOBITKOB.

A.A.YMpKOB C LIEABIO MPEAYTIPEKACHHS OKa-
3aHUS HEKA4eCTBEHHOTO ITpeAAaraeT yCTAaHOBUTH
KPUTEPHH OIPEAEACHHUs KadeCTBa ayAUTOPCKHUX yC-
AYT MAH OTIPEACAUTD KaueCTBeHHbIE XapAKTePUCTUKI
OKa3bIBa€MbIX AyAUTOPOM YCAYT [S,112].

I'lo HameMy MHEHHIO AQHHOE ITOAOXKEHHe CBS3a-
HO C TaKMM BOIIPOCOM KaK KayeCTBO OKa3bIBaeMbIX
YCAYT. AeHCTBUTEABHO, KAYeCTBO OKa3bIBAEMbIX YC-
AYT AOAXKHBI COOTBETCTBOBATh TeM TPeOOBAHMSM,
KOTOpbIe ITPUBEAEHbI B AOTOBOpe. AaHHOE yTBepiK-
AeHue 3akpernaeHo B cT. 732 I'K Pecriy6anxu Taa-
uKucTaH. CAeayeT yKasaTb, IO CMBICAY AQHHOM
CTaThU BbIITOAHEHHAsI pab0Ta AOAXKHA COOTBETCTBO-
BaTb 3aKPENACHHOHN B AOTOBOpE YCAOBHSIM, a €CAH
B AOTOBOpE TAaKOH ITYHKT He IIPeAyCMOTpPEeH, TO TeM

TpeOOBAHIIM, KOTOPBIM IPEABSIBASIIOTCS IIOAOOHOTO
POAa pabOTHI AU YCAYTH.

Kpowme toro, crarbst 735 I'K Pecrry6anku Tapxu-
KHCTaH IIPeAyCMaTPHUBAET IIOAOXKEHHe, Kacarolieecs
BBIITOAHEHUSI PabOThI, yXyALIAloljee YCAOBHE AOTO-
BOpa. B m0AOOHOM cAydae 3aKOHOAAQTEAD YCTAHABAH-
BaeT IIPaBO 3aKa34HKa I10 CBOeMy BbIOOpy TpeboBarh
Y TIOAPSIAYMIKA BHITIOAHEHUS CAAYIOIIUX ACHCTBUI:

1) 3acBoiicuer YCTPaHHUTb HEAOCTATKH PAbOTHI
B pa3yMHbIe CPOKH;

2) yMeHbllIeHHe CTOMMOCTH OKa3aHHOM YCAYTH
(BBIMOAHEHHOIT pa60Tm)

IIPOTIOPITMOHAABHO OTCTYIIA@HHIO OT ITOAOXKe-
HUI AOTOBOPA;

3) 3a cBoit cueT yCTpaHeHHe HeAOCTaTKOB HAU
ero Bo3MellleHHe 3aKa3uuKy,

€CAU B AOTOBOpeE IPeAyCMaTPHUBAAOCH ITPABO 3a-
Ka34MKa YCTPaHATb HEAOCTATKH.

Ha npakTuke MOXeT BOZHUKHYTb CAy4aH, KOT-
A2 3aKa3YMK ITOHEC CaMOCTOSTEABHO BCE PACXOABI
AASL yCTpaHeHHsI HeAOCTaTKOB. Takoe 06CTOsITeAD-
CTBO MOXKET BO3HUKHYT TOTAQ, KOTAQ HEOOXOAUMO
IPeAOCTABUTD AayAUTOPCKOE 3aKAI0UeHHe ITapTHEPaM
10 OM3HECY AU MHBECTOPAM B CTPOTrO OrOBOPEH-
HBII AOTOBOPaM CpOK. B mopo6HOM cAy4ae, caepyeT
IIPEAOCTABUTDb 3aKA3YMKY BO3MOXKHOCTD B3bICKATh
C ayAUTOpPa IIOHECEHHbIe UM PACXOABI Ha yCTPaHEeHHe
HEeAOCTAaTKOB BHE 3aBHCUMOCTH OT TOTO, IIPEAYCMO-
TPEHO 3TO B AOTOBOpEe Ha OKa3aHHe ayAUTOPCKHX
YCAYT UAM HeT.

Kax mpepaaraer A.A.Yymakos «KauecTBen-
HBIM OyAeT TOT ayAUT, KOTOPBIiL IIPOBEAEH B COOT-
BETCTBUU C 3aKOHOM 00 ayAUTOPCKOI A€SITEeABHOCTH
U AMCTBYIOIIMMU IIPaBUAAMHI (CTaHAapTaMI/I) ayAu-
TOPCKOM AGSITEABHOCTH, U II0 Pe3yABbTaTy, KOTOPOTO
ayAUTOP IepeAaeT 3aKa3uuKy COCTAaBACHHOE B COOT-
BercTBHHU C TpeboBanusiMu PITICAA Ne 6 ayautop-
CKOe 3aKAIoueHue>» |6, 129].

[Toa0OHOM MO3UIMU TIPUAEPIKUBAIOTCS TAKXKe
u Apyrue ydenble. B yactnoctu A. B. I'azapsn orme-
THA CACAYIOIIIee:

«3a HeKBaAUPUIIMPOBAHHOE ITPOBEACHHE TIPO-
BepKH, IPUBEALIeil K yOBITKAM AASI TOCYAQPCTBA HAH
9KOHOMHYECKOTO CYObeKTa, UAH IIPU COCTABACHUU
3aBEAOMO AOXKHOTO ayAUTOPCKOIO 3aKAIOUEHHMs ay-
AUTOP MOXXET OBITh ITPUBA€YEH K OTBETCTBEHHOCTH.
Ho ecan ayauTop cMOXXeT AOKa3aTh, YTO OH TINA-
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TEAPHO IIPOBEA BCe HEOOXOAUMBIE AASI TIPOBEPKHU
IPOIIEAYPbI M, CAAOBATEABHO, He MOT ACHCTBOBATb
HeOpeKHO, OTBETCTBEHHOCTb 32 HEBEPHYI0 HHPOP-
MAIJHIO ASDKET Ha PYKOBOACTBO ayAUTOPCKOM opra-
Hu3armu> [2].

HurepecHnoe mHeHue Boikazaau A. A. Illepemer,
B.TI. Cyiin. YkazaHHbIe ydeHble OTOXKAECTBHAM Ka-
4eCTBO IIPEAOCTABASIEMBIX YCAYT C HX COOTBETCTBH-
eM AeHCTBYIOIUM U OOLIeIPUHSITHIM CTAaHAAPTAM.
B caydae ¢ ayaAuTOM, ayAUTOPY HEOOXOAUMO AOKA32Th
COOTBETCTBHS IPOBEACHHOI'O AyAHTA C CYIeCTBYIO-
MMM B cpepe ayAuTOPCKUX YCAYT craHAapTaMu. Oa-
HAKO, YTO IIPHUMeYaTeAbHO, AAKe B IOAOOHOM CAyYae,
IpHU 0OHAPY>KEeHUH HEAOCTATKOB AU OIIHOOK ayAH-
TOpP MOKET He HEeCTH 32 3TO OTBETCTBEHHOCTH |7,
38]. [IpoAOAXkast MBICAM LIATUPYEMBIX YYEHBIX, CAE-
AyeT OTMEeTHUTb, YTO OIIHOO0YHOE CY>KAEHHE AyAUTOPa
00ycAaBAMBAeTCS IPe3yMIILHell HeOpeXXHOCTH B pa-
6oTe U ee ayAUTOP AOAXKEH OyaeT orpoBeprHyTh. Oa-
HAKO, ECAH AyAUT IPOBEAEH B COOTBETCTBUH C 001re-
HPUHATHIMH AyAUTOPCKUMHU CTAaHAAPTAMH, TO 9aCTO
TaKOe IIOAOXKEHHUE AEA BBICTYIIAeT AOKA3aTeAbCTBOM
HeBUHOBHOCTH |7, 37].

CoAMAQpHYIO TIO3UITUIO C BBINIEITPHBEACHHBIM
MHEHHEM IPHAEP>KMBAIOTCS Takoke U O.A. ApeHc
u Ax. K. Aob66ex. OHU OTMEYAIOT, YTO €CAU AYAUT
IIPOBEACH B PAMKaX CYIIeCTBYIOIIUX CTAHAAPTOB,
TO AyAHUTOP He MOXXeT HEeCTH OTBETCTBEHHOCTH.
B xoae mpoBeAeHUS ayAUTOPCKOM ITPOBEPKH AYAHU-
TOPOM He OYAYT OIlpeAeAeHBI OIIMOKU UAY HEAOCTAT-
KU B QUHAHCOBOM (6yxraATepc1<0171) OTYETHOCTH,
HO C APYTOH CTOPOHBI, OAHAKO QyAHUT OBIA BBIIOA-
HeH B COOTBETCTBHHU C TPeOOBAHUIMU ayAUTOPCKUX
CTAaHAAPTOB, TO AQXKe B IIOAOOHBIX CAY4asiX BEpOSIT-
HOCTb [IOAOXKHTEABHOTO HCXOAQ CYA€OHOTO pelreHns
O IIPUBAEYEHHH AayAUTOPA K OTBETCTBEHHOCTH HeBe-
auka [1,115].

B xauecTBe HeHapAexallel ayAUTOPCKOM MPO-
BepKU MOXXET BBICTYIIaTh HeOOHApyIKeHHe ayAUTO-
POM, B XOA€ 9TOH AEATEABHOCTH, CYIeCTBEHHOTO
HCKaKeHHSI B OyXTaATepCKOM OTYEeTHOCTH KAMEHTA,
M KOTOpPOEe MOXXeT IIPUBECTH K NCKKEHHIO II0Ka3aTe-
Aeil B GyxraATepcKoM baAaHce [0 COOTBETCTBYIOM el
crpoke. [IpumepoM TOMy BBICTYTIaeT He BbISIBACHUS
HEAOCTaTKOB IIPU HCYMCACHHH HAAOTOBOH 6asbl
II0 HAAOTY Ha NMIPHUOBIAb HA CYMMY, ITPEBbILIAIOIIYIO
YPOBEHb CYIIeCTBEHHOCTH.

ITpu BOSHMKHOBEHHHU ITOAOOHBIX CAYYaeB, ayAU-
PyeMBIil CyObeKT UMeeT IIPaBo MOTPebOBaTh C ay-
AUTOpA IIOKPBITHS YOBITKOB, IPUYMHEHHBIE €My
IIPOU3BEACHHON HEeKAYeCTBEHHOM ayAUTOPCKOM
IIPOBEpPKOM [3].

Kpome mpouero, He omnpeseAeHre HCKAKEHUI
B XOA€ UCYUCAEHHS HAAOTOB TAKXKe MOYKET OBITH CBSI-
3QHO C COAEpIKAHMEM IIPEAMETa AOTOBOpa 06 OKa3a-
HUH QyAUTOPCKUX YCAYT. OHO BKAIOYaeT B Ce0sI I0A-
TBEP>KAEHHE AOCTOBEPHOCTH TOABKO OYXIaATEpCKOM
OTYETHOCTH.

OAHaKo, CAeAyeT MMeTh B BHAY, YTO OpIraHHU-
3aluM, KOTOpble MAAHUPYIOT IIPOBEACHHE ayAU-
TOPCKOI IIPOBEPKU AOAXKHBI IMETD B BHAY TO, 4TO
AYAUT — 9TO AESITEABHOCTD, B IIEPBYIO OYePEAD, Ha-
IIPaBA€HHOE Ha OL}eHKY COCTOSIHHS OyXTaATepCKOro
ydeTa U OTYETHOCTH Ha IIPEATIPHSTHH, & He COCTO-
SIHVSI HAAOTOBOM OTYETHOCTH opranusarnuu. Fcxo-
AL U3 CKQ3aHHOTO, CAEAYET BBIBOA, UTO AYAHPYEMBIil
CyOBEKT AOAYKEH IIPEACTABASITH 00'bEM IIPEACTABAS-
€MBIX €My YCAYT, 2 TAK)Ke IMeA BO3BMOXXHOCTD ITPEAD-
SIBUTh KaKHe-AH0O0 [IPeTeH3UH ayAUTOPY 110 IIOBOAY
HeOOHAPY>KEHUS AayAUTOPOM OIIMOOK B UCIUCACHHN
HAAOrOB. B 9T0¥1 CBSI3M HEOOXOAMMO B AOTOBOPE 3a-
KPEIUTh IIOAOKEHHE O IPOBEACHUS AayAUTA U OT-
HOCHUTEABHO HAAOTOBOM OTYETHOCTD AyAUPYEMOTO
cyOpeKTa.

CAeAOBaTeABHO, 3aKAOYAs IIPHBEACHHOE BbIIIE
CY>KAEHUSI, CAEAYEeT OTMETHTh, YTO KPUTEPHEM Ka-
9eCTBEHHOCTH AyAUTOPCKOM [IPOBEPKHU IIPU3HAETCSI
BBIBOABL AyAUTOPA O AOCTOBEPHOCTH (PHHAHCOBOM
(6yxraATepckoit) OTYETHOCTU ayAUPYEMOTO Cy6b-
exra. EcAu B 3aBepIIeHUN [IPOBEAEHHOM ayAUTOP-
CKOI1 IIPOBEPKH AYAUTOPOM OTMEYEHO HEBepHOe
Cy>KAEHHE IO TIOBOAY COCTOSIHUS GUHAHCOBOII (6yX-
TraATEPCKOi1) OTYETHOCTH ayAUPYeMOTO Cy6heKTa,
TO B TAKOM CAy4Yae IIPOBEAEHHYIO IIPOBEPKY CACAYET
IIPU3HATH KaK HeKaueCTBEHHYI0. B cBOI odepes,
B IIOAOOHBIX CAyYasIX, AayAUTOP AOAXKEH OBITH IIPU-
BA€YEH K IPAKAAQHCKO-TIPABOBOI OTBETCTBEHHOCTH
3a HEHaAAEXKal[ee NCTIOAHEHUE CBOUX 0053aTeAbCTB.

AHaAU3 IOPHAMYECKON AUTEPATYPhl U IIOAO-
JKEHHSI IIPUBEACHHOE B HHX OBIAO YCTAaHOBAEHO,
4TO AOKA3aTh [IPUYUHY HEKAYECTBEHHOIO AyAUTa,
a IMEHHO HM3KYIO0 KBaAUPHUKALIUIO AL60 HeAOOpO-
COBECTHOCTb ayAUTOPA, AOCTATOYHO CAOXKHO, CAe-
AOBATEABHO, OBIAO YCTAaHOBAEHO AOAXKHBI OBITH ITPO-
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BEAEHBI CACAYIOLINE MEPONPUATHS IPAKTUIECKOTO
Xapakrepa:

— AASL TOTO, YTOOBI BHEAPUTb HHCTPYMEHTHI
ITPaQHBIX CAHKIHI AOASKHBI ObITb CO3AAHbI YCAOBHS,
IPHUBOASIIIYE K YIIPOLIEHUIO CYAeOHOI IIPOLIeAYPbI;

— IMOBBIIIEHKE B 001[eCTBe 3HaYeHHe CYAeOHBIX
peleHunst 06s13aTeABHOCTH UX BBIIIOAHEHNS;

— CO3AaHMe ONTHMAAbHOM METOAMKH, HalpaB-
A€HHOI AAS OLIeHKM HaHeCeHHOTO yiepba oT mpo-
BEAEHHOT'O HEKAYeCTBEHHOI'O ayAUTa.

Ha namr B3rasia 66140 651 eaecooOpasHo B 3a-
KOHOAQTEAPHOM IIOPSIAKE 3AKPEIUTh IIOAOKEHNUE,
II0 KOTOPOMY O0ObeM BBIIIAQYMBAEMbIX LITPad-
HBIX CAaHKIIMI 3aKa34YUKOM OBIA 6OAbIIE OT 00b-
eMa TOHOPApOB, IIOAYYEHHBIX AYAUTOPOM. JTO
CIIOCOOCTBOBAAO OBl AMCLIMIIAMHUPOBAHHOCTH
B OTHOIIEHUSX MEXAY 3aKa3UYHKOM U ayAUTOPOM,
IIOBBICHMAO 6Bl X B3aUMHOE 00513aT€AbCTBO, KaK
II0 OKa3aHHIO YCAYT, TaK U IO OCYIIeCTBACHUIO
BBIIIAQT 110 AOTOBOPY.
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IIpaBO, paBEHCTBO.

PeaAmnsanus rpaxkaaHaMH CBOETO ITACCHBHOTO U3-
OHMpaTeABHOTO ITpaBa SIBASIETCSI BKHEHIINM YCAOBHU-
eM BOIIAOIIeHMS IIPHUHITUIIA HapopoBAacTus. OpHa-
KO HEPeAKO OCYIeCTBACHHE I'PAKAAHAMH AAHHOTO
IIpaBa IMPOXOAUT C CYIeCTBEHHBIMU CAOXKHOCTSIMU
U IpobAeMaMIL

MesxAyHapOAHbIe HU30UpaTeAbHbIE CTAHAAPTHI
FapaHTHUPYIOT PaBEHCTBO MMACCUBHOTO U30MpaTeAb-
HOTO IIpaBa ITyTeM NpeAbsIBACHHS PaBHBIX Tpebo-
BaHHM 110 BBIABIDKEHHIO M PETHUCTPAIIUH KaHAUAA-
ToB. ITyHKT 6 cTaThu 9 KoHBeHI[UHM O cTaHAApTaxX
AEMOKpaTHIeCKUX BBIOOPOB, H30MPATEABHBIX IIPAB
U cBo0O0A B rocypapcrBax — ydyactHukax CHI raa-
cut: «ITopAnHHBIE BBIOOPBI TPEATIOAATAIOT PABHBIE
U CIIPaBeAAUBbIE IIPABOBbIE YCAOBHS AASI PETUCTPa-
LI KAaHAMAAQTOB, CIIMCKOB KAHAWAATOB U ITIOAUTH-
YeCKMX MapTUiH (KoaAyIunﬁ). Perucrpanuonsbie
TpeOOBaHMS AOAKHBI OBITH SICHBIMU 1 HE COAEPXKATh
YCAOBHI, CIIOCOOHBIX CTaTh MOAUTUYECKUX MTAPTHUI
U OT ee PerHOHAABHBIX OTA@ACHUH, YTO IIPOTUBOpe-
9HAO ObI CAMOI HAEE CTPYKTYPHUPOBAHHS IIOAUTHYE-
CKOTo mpocTpancTBa> [1].

He cMoTps Ha TO, YTO AEHCTByIOIIee Ha CEroA-
HSIIIHUIA AeHb POCCHIICKOe H30HpaTeAbHOE 3aKOHO-
AQTEABCTBO 0OOAee UeM AETAABHO perAaMeHTHpYeT
IPOIIeCC PerUCTPAITMH KAaHAUAATOB, ITPEeXKACBPEMeH-
HO YTBEP>KAATb, UTO Ha IPAKTHKE He BOSHUKAeT 3a-
TPYAHEHHH, KaK y MPEACTaBUTEAEH H36HpaTeAbeIX
KOMMCCUY Pa3AMYHbIX yPOBHEH, CYAOB, IPaBOOXPaHM-
TEABHBIX OPTaHOB, TaK M Y CAMUX IPAXKAAH, SKEAQFOIIIIUX
peaAn3oBarh CBOe IIACCHBHOE U30HpaTeAbHOE IIPABO.

CymiecTBeHHO Ha IIPOLIEAYPY BBIABIDKEHHS
U PETUCTPAIIUN KAaHAUAATOB, IT0 HAlleMy MHEHUIO,
noBArsiA OepeparbHblit 3akoH oT 2 Mast 2012 roaa
Ne 40-®3 «O BHecennu usMeHeHuit B Oepepaan-
HbIiT 3aK0H «(O6 00IUX MPUHIMIIAX OPraHU3ALUU
3aKOHOAATEABHBIX (HpeACTaBI/ITeAbeIX) Y MCITOAHU-
TEABHBIX OPTaHOB FOCYAQPCTBEHHOM BAACTH CyO'b-
exToB Poccuiickoit Qepeparu> u PepepasbHbII
3aK0H «(O6 OCHOBHBIX FapPaHTHUSIX U30HPATEABHBIX
IIPaB U [IPaBa Ha y4acTHe B pepepeHAyMe IPAKAAH
Poccuiickoit Pepepanium>, 3aKpenAsIONUI IpsIMble
BBIOOPBI BBICIIETO AOAYKHOCTHOTO AWIIA CyOBeKTa
Poccurickon (DeAepaan (pyKOBOAI/ITeA}I BBICIIIETO

HCIIOAHUTEABHOTO OpPraHa TOCYAAPCTBEHHOM BAa-
ctu cybpekra Poccuiickoit Oeaepatun). AaHHbIH
3aKOH pacHIUpsieT KPyTr CyOBEeKTOB, 00AAAAOIIUX
IIPaBOM IIPUHMMATDh YYaCTHE B IIPOLIEAYPE BBHIABH-
JKEHUsS M PErUCTPALiMM KaHAMAAQTOB, IIPEAYCMaTpH-
Basl, YTO ITOT IPOLIECC MOXKET OCYIEeCTBAATHCA IPH
yuactun [ IpesnaenTa Poccuiickont Pepepanun. Co-
TAACHO M3MEHEeHUsIM, BHeCEHHBIM B (DeaepaAbHbIi
3aKoH 0T 6 okTa6ps 1999 ropa Ne 184-03 «O6 06-
J11850.¢ HPI/IHI_[I/IHaX opraHnsaan 3aKOHOAAQTE€AbHDBIX
(HpeACTaBI/ITeAbeIX) Y UCIIOAHUTEADBHbBIX OPIaHOB
rOCYAQPCTBEHHOM BAACTH Cy6beKTOB Poccuiickoit
Depeparun>, I[Ipesupent Poccuiickoit Pepepanuu
10 CBOEM MHUIJUATHBE MOXKET IIPOBOAUTD KOHCYAbTa-
IOHUH C IIOAUTUYECKUMHU HapTI/ISIMI/I, BBIABHUT'AaIOIITIMH
KaHAMAAQTOB Ha AOAKHOCTb PYKOBOAMTEAS BBICIIETO
HCIIOAHMTEABHOTO OPraHa rOCyAApCTBEHHOM BAACTH
cy61>eKTa Poccuniickoin CDeAepaLu/H/I, a TaK>Ke C KaHAU-
AaTaMH, BBIABUHYTHIMH B TIOPSAAKE CAMOBBIABIDKEHHS
[2].3a paMKaMU 3aKOHA 0CTaeTcs mpobAaeMa paso-
BOI'O PEryAMPOBAaHMS NPOLEAYPHl KOHCYABTALIMM
IIpesupenTta Poccuiickoit Oeaepaliuu ¢ moAUTHYE-
CKMMHU TAPTHAMH U KAHAMAATAMH, IIOPSAOK IIPOBe-
A€HHS KOTOPBIX OIPEAEASETCS TAABOM TOCYyAAPCTBa.
I'lo HameMy MHEHMIO, IPEAYCMOTPEHHOE 3aKOHOAQ-
TeAbCTBOM IIpaBo IIpesupenta Poccuiickoit Qepe-
paly NPpOBOAUTD UAU He IIPOBOAUTD KOHCYABTAIIMK
M3HAYaABHO 3aKAAABIBAET BO3MOXKHOCTU HAPYLIEHHUS
IPHUHIUIIA PABHOTO U30HPaTEABHOIO ITpaBa: B OTHO-
IIEHUH OAHUX U30UPAaTEABHBIX 00beANHEHH I, KaH-
AMAAQTOB TAaBa FOCYAAPCTBA CBOMM IIPAaBOM MOXKET
BOCIIOAb30BaTbCsl, B OTHOIIEHUH APYTUX — HET.
DepepaabHbIii 3aKkoH oT 2 Mast 2012 ropa N 40-3
«QO BHeCeHUU U3MEHEHUI B CDeAepaAbeIﬁ 3aKOH...>»
PACIIUpPHA IEpeYeHb OCHOBAHHMI PErUCTPALIMH KaHAM-
AATOB. B COOTBETCTBUM C HUM BbIABIDKEHHE KAHAMAA-
Ta Ha AOAKHOCTb PYKOBOAMTEAS BBICIIETO MCIIOAHH-
TEABHOTO OpPraHa FOCYAQPCTBEHHOM BAACTU CyObeKTa
Poccuiickoit Qepepariyy MOAUTHYECKOM TAPTHEHN HAH
B IIOPSIAKE CAaMOBBIABIDKEHMS AOAKHO ITOAAEPYKATh
or S Ao 10% aAeryTaToB OT MPeACTaBUTEABHBIX Opra-
HOB MYHMIJUTTAABHBIX 06pa3oBanuit u (Mau) usbpan-
HbIX Ha My HHUIUIIAADHDBIX BbI60an TAAQB MYHI/I]_II/IHaAb-
HbIX 06pazoBanuii cyopexra Poccuiickoit Qepeparmu

37



Section 6. Constitutional law

[3]. 3axor Opaosckoit o6aactu «O Beibopax ['ybep-
Hatopa OpAOBCKOI 00AACTH > 3aKpeIASIeT OCHOBAHIUS
AASI BBIABIDKEHIS U PETUCTPALIMH KAHAUAQTA HA AOAXK-
HocTb ['ybepraropa obaacru. Tak B cratbe 14 ycra-
HOBAEHO, YTO «<TpakpaHe Poccuiickon (DeAepaLII/II/I,
06AaAaoIIIYe TTACCHBHBIM U30MPaTEABHBIM IIPABOM,
MOTYT OBITb BBIABUHYTHI KAHAMAQTAMU Ha AOAXKHOCTb
I'y6epraropa OpaoBckoit obaactu>. B 3akoHe ompe-
AEAEHO, UTO «BBIABIOKEHUE KAHANAATA IIOAUTHYECKOM
HapTHEel AOAKHBI TIOAAEPXKATh 8% AEIyTaTOB IIpeA-
CTaBUTEABHBIX OPTAHOB MYHHUIIUIIAABHBIX 0Opa3oBa-
Huit ¥ (MAM) M36PaHHBIX HA MYHHIMIIAABHBIX BHIOOpaX
rAAB MYHHUIIUITAABHBIX 06pa3oBanuit OpAoBcKoit 06-
AacTh. YHCAO AULT, HEOOXOAUMOE AAS TIOAAEPIKKH BBI-
ABIDKEHIHSI KAHAUAQTA, OTIPEAEASIETCS B IPOLIEHTHOM
OTHOIIEHUH OT OOIIIETO YKMCAQ YKA3aHHbIX ACITyTaTOB,
IPEeAYCMOTPEHHOTO YCTaBaMU 3THX MyHHIUIIAABHBIX
06pa3oBaHuUil HA A€Hb IPUHSTHS PeLIeHHs O Ha3Ha-
vyeHHH BIOOpOB I'ybepHaropa OpaoBckoit obaacTy,
U 9MCAQ M30pAaHHBIX HA MYHHUIIUIIAABHBIX BbIOOpax
U ACTICTBYIOIIUX HA A€Hb IIPUHATHS YKa3aHHOTO pellle-
HUS TAQB 9THX MYHHIIMIIAABHBIX 06pa3oBaHuii> [4).
IToa06HbBIE YCAOBHUS perHCTPALIMU KAHAMAATOB,
KOTOpbIe MOXKHO PacCMaTpPHUBATh KaK HOBEAAY POC-
CHIICKOTO U30MpaTeAbHOIO 3aKOHOAATEAbCTBA, SIB-
ASIIOTCS Ype3MepHO 3aBbIIIeHHBIMU. BecbMa cAOXKHO
3aKoHoAaTeAr0 cybpekra Poccuiickoit Pepeparun
peraaMeHTHpOBATD IMOPSIAOK cOOpa MOAMHMCel cpe-
AU AETIyTaTOB U TAQB MYHUIIUIIAABHBIX 0Opa30BaHHUIL
AaHasi mpoljeAypa CyLeCTBEHHO OTAMYAeTCsI OT cho-
pa moAlrceit usbupareaeii, 3axperaeHHoro Oepe-
paAbHBIM 3aKOHOM OT 12 moHs 2002 roaa N° 67-03
«O6 OCHOBHBIX TapaHTHUSAX U30HpPATEABHBIX IIPaB
U IIpaBa Ha y4acTHe B pepepeHpyMe rpaxaan Poc-
cuiickoit Qepepanuu>, MPEAYCMOTPEHHOTO AAS
HHBIX BBI6G0pOB. COOP MOATIHCElT B TOAAEPIKKY BbI-
ABIDKEHHS SIBASIETCSI YaCTBIO IIPEABBIOOPHON arura-
LIMH 1 IIPEAYCMaTPUBAeT BO3MOXHOCTb ANYHOTO KOH-
TaKTa KAHAUAQTA, €TO IPEACTABUTEAEH 1 AUL], CPEAU
KOTOPBIX cOOp mopmuceit ocymecrBasiercs. Ecan
Y KQHAMAATA, BRIABUHYTOTO IIOAUTHUYECKOH IIApTHeET],
OyAeT BOBMOXKHOCTb BCTPEUH C BbIOOPHBIMHU AULIAMH
MYHHLIUITAABHBIX 00pa30BaHHUI, IPEACTABASIOMIUMU
9Ty IIOAUTUYECKYIO ITAPTHIO, TO Y CAMOBBIABIDKEHIIEB
eé He Oyaet. ITo HamemMy MHEHUIO, B 3aKOHOAQTEAD-
CTBe HEOOXOAUMO 3aKPeIUTh FApaHTHHU IIpaBa KaH-
AUAQTOB, HX IIPEACTAaBUTEAEN Ha BCTpedy C AeIlyTa-

TaMU [IPEACTABHUTEABHBIX OPTaHOB MYHHIUITAABHBIX
06pa3oBaHuil U H30PAaHHBIMU HA MyHHUILIMIIAABHBIX
BbIOOpaX rAaBaMy MYHHUIIMIIAABHBIX 0Opa3oBaHUI
CY6’b€KTa Poccuiickon CDeAepaum/I.

PaccmarpuBaeMple YCAOBUSI PeTHCTPAIfH HO-
CAT B HEKOTOPOH CTeIIeHH HeOIpeAeASHHbIN XapaK-
Tep. B XoAe mpaBONpHMeHUTEABHOM AESITeABHOCTH
AOBOABPHO CAOXKHO OIIPEAEAUTb IPABUABHO oObliee
KOAMYECTBO IIOAIIUCEH AEITYyTaTOB U TAAB MYHHI[H-
IAABHBIX 0OpasoBanuil cyopexra Poccuiickoit Qepe-
parmy, oT kKoToporo oTcuuTbiBaeTcs S—0%. 3a ocHOBY
IIPUHUMAeTCs OOlIlee YNCAO YKA3aHHBIX ACITyTATOB,
IIPeAYCMOTPEHHOE YCTaBaAMH 3THX MYHHI[UITAABHBIX
06pa3oBaHuUil HA AGHb IIPUHATHS PellleHNs] O Ha3Ha-
YeHUH BHIOOPOB, ¥ M30PAHHBIX HA MyHHULIUITAABHbIX
BbIOOPAX U AEHICTBYIOIIMX HA ACHb IPHHATHUS yKa3aH-
HOTO pelleHusI TAAB 3THX MyHHULIUIIAABHBIX 0Opa3oBa-
Huit. Ho Bo3aMoXXHa cUTyarms, KOraAa 3aKperseHHoe
B yCTaBaX KOAMYECTBO ACITyTaTOB OYAeT OTAMYATHCS
OT YHCAQ PeaAbHO AeHicTByromux. [IpuunHoit atoro
MOTYT SIBASITHCSI BHECEHHBIE B YCTaB MYHHIJUIIAABHOTO
006pa3oBaHMs U3MEHEHs, KACAIOIIHeCs YHCACHHOCTH
AEITyTaToOB, KOTOPBIe OYAYT IIPUMEHATHCS ITOCAE 3a-
BepIIEeHUs] CPOKA IIOAHOMOYHUI TPEACTAaBUTEABHOTO
OpraHa AeHCTBYIOMIETO CO3bIBaA.

3aKOHOAATEABCTBOM He PEryAUPYeTCs MOPSAOK
OIpeAeAeHHUS] HEOOXOAMMOTO AASI PeTHCTpPaLIUK KO-
AUYECTBA ITOAITHCEI ACITYTATOB U TAQB MYHUIIUIIAAD-
HbIX 00pa3oBaHHil. B 4acTHOCTH, 3aKOH He 3aKpernAs-
eT CyO’beKT N30UpaTeAbHOrO IIPaBa, K 00I3aHHOCTH
KOTOPOTO OTHOCHUTCSI OIIpeAeAeH e O0IIero Yrcaa
AEIIyTaTOB, IIPEAYCMOTPEHHOTO YCTaBaMU MyHHIIU-
IIAABHBIX 00Pa30BaHMUI HA A€HD IIPHHATHS PelleH s
0 Ha3HAYeHUU BbIOOPOB, U U3OPAHHBIX HA MYHHUIIU-
IIAABHBIX BBIOOPAX U AHCTBYIOMIUX HA A€HD ITPUHSI-
THSI YKAQ3aHHOTO PeIIeHNs] TAAB 9TUX MYHHI[UIIAAb-
HbIX 0Opa3oBaHuil. B HacTosIIee BpeMst B IOAHOM
obbeMe MOAOOHON MHPOpManueil He obAapaer
HH OAHH OPTaH I'OCYAQPCTBEHHOM BAACTH. MOXHO
IPEATIOAOXKUTD, YTO CBEACHMSIMH 06 00IeM KOAH-
JeCTBe ACITYTAaTOB, 3aKPEIACHHBIMU B yCTaBaX MyHH-
IIUIIAABHBIX 00Pa30BaHUIl, MOTYT 00AAAAT OPTaHbI
MunucTepcTBa rocTHIMU Poccuu, K TOAHOMOYISIM
KOTOPBIX OTHOCHUTCSI PETUCTPALINS YCTaBOB MyHHIH-
IIAABHBIX 00pa30BaHMUIL.

B cBs131 ¢ TeM, YTO Ha OADKANIINX BEIOOPAX KaH-
AMAQTDI (CTIMCKU KAHAMAATOB), BBIABUHYTbIE MIOAU-
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THYeCKMMU IAPTHSIMY, OYAYT perncTpUpoBarhcs Oes
MPeACTABACHUS TIOAITHCeH U3OupareAeil, HesICHOM
0CTaeTcsi CyAbOa TAKOrO MHCTUTYTA H30UPaTEABHOTO
IpaBa, Kak cOOp U IpeACTaBAeHHe IOATIICel n30upa-
Teaell. COraacHO AeHiCTBYIOIIeMy 3aKOHOAATEAbCTBY
cbop U IpeACTaBAeHHe TIOAIHCel H3bupareseit co-
XpaHseTcsl Ha $peAePAABHBIX BBIOOpaX M Ha BCEX BbI-
bopax, IIpy perucTpariii KAHAAATOB, BBIABUHYTBIX
B IIOPSAKE CAMOBBIABIDKEHHS, M B CAyYasiX, IPeA-
YCMOTPEHHBIX 3aKOHOM, OOILIeCTBEHHBIME 00beAU-
HEHUAMH, He SBASIOIIMMUCS IIOAMTUYECKUMHU I1ap-
TusAMH. PaccMaTpuBas BOSMOXKHOCTU AQAbHENIIIEro
Pa3BUTHS 9TOrO MHCTUTYTA HEOOXOAMMO OTMETHTH,
4TO Ha ITPAKTHKE, BIIOAHE BO3MOXKHO, 3TO OCHOBaHHE
PperucTpanun 6yAeT HCIIOAb30BAThCSI AOCTATOYHO PeA-
KO. AaAbHeHIeMy pa3BUTHIO 9TOTO MHCTUTYTA Kak
CPeACTBA PeaAM3aINU TACCUBHOTO U30HPATEABHOTO
npaBa 6yAeT CIIoCOOCTBOBATh YTOUHEHHeE IIpoLiecca
IPOBEPKHU IOAIHCHBIX AUCTOB, YTO ITO3BOAUT H30e-
>KaTb ABOSIKOTO TOAKOBAHHS 9A€MEHTOB MX (POpPMBI
U CcopeprKaHMsL. AefiCTByIollee U30MpaTeAbHOE 3aKO-
HOAQTEABCTBO ITO3BOASIET BapbUPOBATh IPOLIEAYPY
IIPOBEPKU IOATIMCHBIX AMCTOB OT YPE3MEPHO CTPO-
TOi AO CAMIIKOM AubepaAbHO#L. [ToAITHCHbBIE AUCTBI
AOAKHBI CTaTh CPEACTBOM O0eCIeueH s peaAn3aljuu
IIACCHBHOTO H30HPATEABHOIO IIpaBa POCCHICKUX
TPAKAAH, OTPKAIOIIUM AOBepHe U30HpaTeAeil K KaH-
AupaTy. EcAU AQHHBIN ITOAXOA He OYAET peasnu3oBaH,
HHCTHTYT cOOpa U IIPeACTaBACHUSI IIOATIHICET H36upa-
TeAeH MOXXET CO BpeMEeHEM YHUTH B IIPOIIAOE.

B urore HeOOXOAUMO OTMETHTD, YTO IOPSIAOK
perucrpanum KaHAMAATOB (Cl’II/ICKOB KaHAI/IAaTOB),
C OAHO CTOPOHBI, AOAXKEH ObITh HaIpaBA€H Ha IIpe-
AOCTaBA€HHE I'PaXKAQHAM BO3MOXKHOCTH PeaAM3a-
IJMM CBOEro IACCHBHOIO M30HMpaTeAbHOIo IIpaBa,
C APYTO# CTOPOHBI — 00eCIIeYnTh BO3MOXKHOCTD
Y4acTHs B BLIOOPaX AUIIb TeM KAaHAUAATAM (H36npa-
TE€ABHBIM 06"beAI/IH6HI/IﬁM), KOTOPBIX IIOAAEPXKUBAIOT
u3bHpaTeAr. 3aKOHBI, IIPUHATHIE B IOCACAHEE BpeMs,
HE CMOTI'YT B IIOAHOM Mepe PeaAnu30BaTh 3TU 3aAAYH.
YcaoBuA perucTpanuu KAaHAMAQTOB Ha AOAKHOCTD
PYKOBOAUTEAS BBICIIETO UCIIOAHUTEABHOTO OpraHa
TrOCYAAQPCTBEHHOM BAACTH Cy6'beKTa Poccurickoit
Depepaniuu MOXKHO PacCMATPHUBATh KaK YpPe3MEPHO
3aBbIIIEHHbIE U HeompeaeaéHHble |5, 117-118].

OAHHUM H3 aKTyaAbHEHIINX BOIIPOCOB Ipu 0be-
CIIEYEHHM PEeAAM3aluy IPaXXAAHAMH IACCHMBHOTO

M30HpaTeAbHOTO ITpaBa MO-TIPEeXXHEMY SIBASIETCS OT-
CYTCTBUE KOHKPEeTHbIX IPAaBOBBIX MEXaHU3MOB KOM-
IeHCAL[Y HapyIIeHHs IIACCUBHOTO H30HPaTeABHOTO
npasa KaHauaaTa. Tak, B [loctanoBaenun or 15 s8-
Baps1 2002 ropa Koncrurynuonnsiit Cya Poccurickoit
Depeparu KOHCTATUPOBAA, YTO «OKPY>KHAsI U30U-
paTeAbHast KOMUCCHS M CYABI He 00eCIIeYHAH CBO-
eBpeMeHHYIO 1 39 PeKTHBHYIO 3aIUTY ITACCUBHOIO
U30MPaTeAbHOTO ITPaBa 3asIBUTEAS], B Pe3yAbTaTe 4ero
OH OBIA HEIIPaBOMEPHO AMIIEH BO3MOXXHOCTH y4a-
CTBOBATh B BbIOOPaX B KaUeCTBe KAHAUAATA B AeILy-
Tarbr> [6]. [Toatomy Korcrurynmonnstit Cya Poc-
CHUHCKOM CDeAepauHH B ykazaHHOM IlocTanoBAeHUHN
BBICKA3aACS 32 KOMITEHCAIIUIO CYAOM HeTraTUBHBIX I10-
CAEACTBUII HApYIIEeHHs ITACCUBHOTO U30UPaTEABHOTO
IpaBa KaHAMAATA, KOTOPOMY HE3aKOHHO OTKa3aHO
B perucTpany, HO BOCCTAHOBUTD €ro ITACCUBHOE
U30MpaTeAbHOE IPaBO MPOBEACHUEM ITOBTOPHBIX
BbIOOPOB HEBO3MOXKHO. CeropHs poCCHIICKOe 3aKo-
HOAQTEABCTBO 1 CyAeOHAsI IIPAKTHKA, KPOME OTAEAD-
HBIX CAyYaeB BO3MeIleHNUs BpeAd He3HAUUTeAbHBIMU
A€HEXHbIMU CYMMaMH, TIOKa He 3HAI0T KOHKPETHBIX
Mep U MeXaHHU3MOB TaKOW KOMIT€HCAITUH.
[TpobaeMsl ¢ pearmsarueil rpakAaHaMH I1ac-
CHUBHOTO H30HpaTeAbHOTO IIpaBa BO MHOTOM CBsI3a-
HbI C OTCYTCTBHEM €AUHCTBA CyAeOHOI MPAKTHUKH,
HeCTAaOMABHOCTBIO U30MPATEABHOTO 3aKOHOAATEAD-
CTBa, KOTOPOE CyIeCTBEHHO MeHseTCs Iepep Kax-
AOY1 HOBOJ U36MpaTeAbHON KaMITaHUE, YTO He CIIO-
COOCTBYyeT BbIPabOTKE eAUHOM CyAeOHOM IPAKTHKH.
ITpu aTOM, 4TO M3OMpaTeAbHBIE CIOPHI IO ObIIe-
CTBEHHOMY PE€30HAHCY U IIMPOKOMY KPYTY Y4acT-
HHKOB ObIBAIOT BECbMA OCTPBIMH, CEPbE3HO BAHUSIOT
Ha $OpMHUpOBaHNE OTHOIIEHUS I'PAXKAAH He TOABKO
K IIPAaBOCYAMIO, HO M K BAACTH B IJ€AOM, ITIO3TOMY
KpaiiHe BXXHO eAUHOOOpa3ue CyAeOHOM IPAKTHUKU.
CoraacHO AQHHBIM, IIPEACTABACHHBIM H30Upa-
TeAbHBIMH KOMHUCCHSIMU Cy6’beKTOB Poccuiickon Qe-
AeparitH, B XOAe TIOATOTOBKH H IIPOBEAEHHs BHIOOPOB
B €AMHBII AeHb FOAOCOBaHMA 14 ceHTs16ps 2014 ropa
CyAaMu 001Ieit IOPUCAUKIIUHM OBIAO PacCMOTPEHO
376 AeA, 13 KOTOPBIX yAOBAETBOPeHO 93%, nam 25%
(B ToM uncae yproBaeTBOpeHo 90 3asBAeHHit 06 06-
JKAAOBAHUM peIleHUI M30MpaTeAbHbIX KOMHCCHI
II0 BOIIPOCAM BBIABIDKEHMS U PETUCTPaIluU KaHAU-
AATOB, CITUCKOB KaHAMAATOB) [ 7]. KoAmdecTBo Ha-
PYIIEHHIT Ha CTAAMU BBIABIDKEHHS U PETHCTPAIfUH
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KaHAMAQTOB OAHO U3 CAMBIX BBICOKHUX. B TO >xe Bpems,
HMMEeHHO Ha 9TOM CTAAMH ITOCTYIAeT 3HAYUTEABHOE
KOAMYECTBO XKAaA00 OT IPaXKAQH U M30HpaTEeABHBIX
00beArHeHNUI, KOTOPbIM OBIAO OTKA3aHO B 3aBepe-
HHHU CITHCKOB MAU PETHCTPALIK HAa IIPEAB3SITOCTb
CO CTOPOHBI YA€HOB U30HpaTeAbHBIX KOMUCCHIL.

TaxuM 06pa3oM, CylecTByOLlee U36HpaTeADb-
HOe 3aKOHOAAQTEAbCTBO COAEPKUT 3HAUYUTEAbHbIE
IPaBOBbIe IPOOAEMBI B PEAAN3ALUHU TPAKAAHAMHE
IIACCUBHOTO U30HpPaTeAPHOIO IpaBa U, CAEAOBa-
TEAbHO, TpebyeT AaAbHEMNIIero mpaBoBOro CoBep-
IIEHCTBOBAHUS.
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Abstract: The rights and fundamental freedoms are guaranteed by the Constitution and inter-

national act. Article 21, paragraph one of the Constitution of Kosovo, states explicitly: “Rights and
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fundamental freedoms are indivisible, inalienable indefeasible and are the basis of the legal order of
the Republic, referring to the same article, paragraph two Republic of Kosovo protects and guarantees
the rights and fundamental freedoms foreseeable by Constitution”.

This article examines the role of the Ombudsman to determine the constitution and the law on
Ombudsman as alegal mechanism for protection, supervision and promotion of fundamental rights
and freedoms of natural and legal persons from illegal actions or failures to act and improper actions
of public authorities, other bodies and organizations exercising public authorizations for their ac-
count, and his role in the restoration of the right of citizens. The purpose of this paper firstly: intends
to determine the principles of a functioning public administration. is to see how much human rights
and fundamental freedoms in Kosovo are respected, how is affecting the Ombudsman in the preven-
tion of abuse of power of public administration, arbitrary decisions, which violate human rights and
fundamental freedoms, the restoration of the right of citizens and the last the second goal is obser-
vance of fundamental human rights, restoring the right violated by state or public administration in
Kosovo.The practical realization of the Ombudsman’s recommendations from public administration
makes administration more functional, responsive, professional, efficient, transparent and account-

able in fulfilling its duties in service to the citizens of Kosovo.

The methodology of the paper is mixed.

Keywords: The Constitution, the Ombudsman, fundamental freedoms, human rights, democ-

racy, rule of law.

Introduction

Article 7 of the Constitution of the Republic of
Kosovo foresees the principles of freedom, peace,
democracy, equality, respect for human rights and
freedoms and the rule of law, non-discrimination,
the right to property, the protection of environ-
ment, social justice, pluralism, separation of state
powers, and a market economy.

Any person, group or organization can of exer-
cise appeal, request or notification to the Ombud-
sperson if believes that his/her rights and freedoms
are violated. The Ombudsperson and Constitu-
tional Court are two Institutions has competence
of examine with appeal of citizens for violation of
human rights by Institutions central and local.

According to article 113 paragraph 7 the Consti-
tutional Court decides for Individuals are autho-
rized to refer violations by public authorities of
their individual rights and freedoms guaranteed by
the Constitution, but only after exhaustion of all
legal remedies provided by law. Also, the Ombud-
sperson protects the rights and freedoms of indi-
viduals from unlawful or improper acts or failures to
act of public authorities.Independence of duty and
does not accept any instructions or intrusions from
the organs, institutions or other authorities exercis-

ing state authority in the Republic of Kosovo is ar-
ticle 132 guaranteed by the Constitution. These are
two institutions to prove ther has been a violation
of human rights and freedoms. The Ombudsperson
submits an annual report to the Assembly of the
Republic of Kosovo for situation the rights and
freedoms of individuals.

In this paper was treated the organization and
functioning of the Ombudsperson Institution, basic
Principles of Ombudsperson’s activity and the com-
petences, the transfer of the competences by inter-
national to the local government, legal infrastructure
for the promotion and protection of human rights
and fundamental freedoms.

Ombudsperson Institution in Kosovo

Today, the values of democracy, open society, re-
spect for human rights, and equality are becoming rec-
ognized all over the world as universal values. Where
there is democracy there is a greater possibility for
the citizens of the country to express their basic hu-
man qualities, and where these basic human qualities
prevail, there is also a greater scope for strengthening
democracy. Peace and freedom cannot be ensured
as long as fundamental human rights are violated.
Similarly, there cannot be peace and stability as long
as there is oppression and suppression. It is unfair to
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seek one’s own interests at the cost of other people’s
rights. Truth cannot shine if we fail to accept truth or
consider it illegal to tell the truth [1].

Human rights protection is a strong and devel-
oping theme worldwide. There is a higher expec-
tation of governments that they will respect and
promote human rights. That requires a multifaceted
response involving the parliament, courts, tribunals,
executive agencies, oversight bodies, the media and
non-government organisations [ 1, 9]. According to
Omari L and Anastasia, in constitutional guaranties
for defending of essential human rights and freedom,
besides for basic guaranties (terms and basic instru-
ments for the existence of the rights) and procedure
guaranties (offered by common constitutional law),
there is a third category, special right, which com-
pletes the meaning of the first two categories. Ac-
cording to them this special guarantee for defending
of the essential human rights and freedom is the At-
torney of the People [2,105]. Content of the Con-
stitution clearly expresses of this new authority for
resolving of the conflicts for protection of human
rights and human dignity toward the abuse of public
administration [3, 116].

Regulation No. 2000/38 on the establishment
of the Ombudsperson institution in Kosovo, which
provided the institution with a mandate to inves-
tigate to receive and investigate complaints from
any person or entity in Kosovo concerning human
rights violations and actions constituting an abuse of
authority by the interim civil administration or any
emerging central or local institution. The Ombud-
sperson shall give particular priority to allegations of
especially severe or systematic violations and those
founded on discrimination. In this section, ‘actions’
include acts, omissions and decisions. The jurisdic-
tion of the Ombudsperson shall extend to the terri-
tory of Kosovo. The Ombudsperson may also offer
his or her good offices with regard to cases involving
Kosovars outside the territory of Kosovo. The Om-
budsperson shall not have jurisdiction to deal with
disputes between the international administration
and its staff [4; 3].The Ombudsperson Institution in
Kosovo was established in June 2000 with the man-
date to ‘promote and protect the rights of individuals
and legal entities, as well as ensure that all persons in
Kosovo are able to exercise effectively human rights

and fundamental freedoms’ in accordance with in-
ternational human rights standards.The first Om-
budsperson to lead the institution was Mr. Marek
Nowicki appointed in July 2000, who served for five
years until the end of 2005 [S; 6].

According to Article 1 paragraph two Regulation
No. 2006/6 on the Ombudsperson institution in
Kosovo provide that the Ombudsperson Institution
shall provide accessible and timely mechanisms for
the review of actions constituting an abuse of au-
thority by the Kosovo Institutions and provide rec-
ommendations for redress [6, 1].

Regulation No. 2007/15 Amending UNMIK
Regulation No. 2006/6 on the Ombudsperson Insti-
tution in Kosovo, relieve the process of appointment
of the Ombudsperson and the Deputy Ombudsper-
sons, and define the term of office of the four (4)
Deputy Ombudspersons [7, S; 8, 6]. In 2006, the
responsibility for enabling the work of the Ombud-
sperson Institution was transferred to the local gov-
ernment, with the mandate to select and appoint the
Ombudsperson being given to the Kosovo Assem-
bly.Until a local Ombudsperson was selected by the
Kosovo Assembly, Mr. Jashari was appointed as Act-
ing Ombudsperson in January 2006. With the decla-
ration of Kosovo s independence in 2008, the Kosovo
Constitution specifies that the Ombudsperson Insti-
tution is an independent institution with the mandate
to monitor, defend and protect the rights and free-
doms of individuals from unlawful or improper acts
or failures to actof publicauthorities [9; 6].

Ombudsperson Institution is composed of:
Ombudsperson, five (5) Deputy Ombudspersons
and Staff of the Ombudsperson Institution [10; 5.
In year 2009 elected the first Ombudsman of Koso-
vo citizen with S-year term.The Ombudsperson is
elected by the Assembly of Kosovo by a major-
ity of all its deputies for a non-renewable five (5)
year term. Any citizen of the Republic of Kosovo,
who has a university degree, high moral and hon-
est character, distinguished experience and knowl-
edge in the area of human rights and freedoms, is
eligible to be elected as Ombudsperson.The Om-
budsperson and Deputy Ombudspersons shall not
be members of any political party, exercise any
political, state or professional private activity, or
participate in the management of civil, economic
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or trade organizations. The Ombudsperson shall
be immune from prosecution, civil lawsuit and
dismissal for actions or decisions that are within the
scope of responsibilities of the Ombudsperson.The
Ombudsperson may be dismissed only upon the
request of more than one third (1/3) of all deputies
of the Assembly and upon a vote of two thirds
(2/3) majority of all its deputies [11; 134]. Relying
on the analysis of the Law Framework on the Law
No.03/L-195 on Ombudsperson and interviewing
of the management and the Institution of the Attor-
ney of the People, there are law vacuums which are
of material and procedure nature [12].

The Law on the Ombudsperson, by being a legal
mechanism which sanctions protection, monitor-
ing and promotion of human rights and freedoms
when they are not respected by the public institu-
tions, has succeeded to strengthen the voice of the
Ombudsperson, as well as to create a new spirit in
the interconnecting triangle of the human rights
and freedoms: The Ombudsperson Institution-
public institutions-citizens [13; 12].

The activity of the Ombudsperson

A European Ombudsman, elected by the Euro-
pean Parliament, shall be empowered to receive com-
plaints from any citizen of the Union or any natural or
legal person residing or having its registered office in
a Member State concerning instances of maladmin-
istration in the activities of the Union institutions,
bodies, offices or agencies, with the exception of the
Court of Justice of the European Union acting in its
judicial role. He or she shall examine such com-
plaints and report on them. In accordance with his
duties, the Ombudsman shall conduct inquiries for
which he finds grounds, either on his own initiative
or on the basis of complaints submitted to him direct
or through a Member of the European Parliament,
except where the alleged facts are or have been the
subject of legal proceedings. Where the Ombuds-
man establishes an instance of maladministration, he
shall refer the matter to the institution, body, office
or agency concerned, which shall have a period of
three months in which to inform him of its views.
The Ombudsman shall then forward a report to the
European Parliament and the institution, body, of-
fice or agency concerned. The person lodging the
complaint shall be informed of the outcome of

such inquiries.The Ombudsman shall be complete-
ly independent in the performance of his duties. In
the performance of those duties he shall neither seek
nor take instructions from any Government, institu-
tion, body, office or entity. The Ombudsman may
not, during his term of office, engage in any other
occupation, whether gainful or not. The Ombuds-
man shall submit an annual report to the European
Parliament on the outcome of his inquiries. The Om-
budsman elected after each election of the European
Parliament for the duration of its term of office. The
Ombudsman shall be eligible for reappointment.
The Ombudsman may be dismissed by the Court of
Justice at the request of the European Parliament if
he no longer fulfils the conditions required for the
performance of his duties or if he is guilty of serious
misconduct [13, 228].The Ombudsman may find
maladministration if an institution fails to respect
fundamental rights, legal rules or principles, or the
principles of good administration [2].

The Ombudsperson of Kosovo monitors, de-
fends and protects the rights and freedoms of indi-
viduals from unlawful or improper acts or failures
to act of public authorities. The Ombudsperson in-
dependently exercises her/his duty and does not ac-
cept any instructions or intrusions from the organs,
institutions or other authorities exercising state
authority in the Republic of Kosovo. Every organ,
institution or other authority exercising legitimate
power of the Republic of Kosovo is bound to re-
spond to the requests of the Ombudsperson and
shall submit all requested documentation and infor-
mation in conformity with the law [14, 132].

Also, Law on Ombudsperson outlines his activ-
ity of legal mechanism for protection, supervision
and promotion of fundamental rights and freedoms
of natural and legal persons from illegal actions or
failures to act and improper actions of public au-
thorities, other bodies and organizations exercising
public authorizations for their account [15, 1]. Ar-
ticle 3 of Law No. 03/L — 195 on Ombudsperson
provides that Ombudsperson is an independent in-
stitution that is governed by the principles of impar-
tiality, confidentiality and professionalism. Based on
the provisions of this Law apply to protect the rights,
freedoms and interests of all persons in the Republic
of Kosovo and abroad from illegal actions or failure

43



Section 6. Constitutional law

to act of the bodies of public authorities of the Re-
public of Kosovo. [16, 3]. Also, the Code of ethics of
the Ombudsperson Institution No. 01/2011 Article
9 provides that in cases that staff members of the
Ombudsperson Institution handle complaints and
make decisions, they shall do so based on the prin-
ciples of equal treatment of individuals and groups
[17,9].

During their work and handling of complaints,
the staff members of the Ombudsperson Institution
shall not give up before difficulties or fear of pressure
or difficulties they may encounter, whether these
pressures or difficulties arising from administration
officials or public or private persons [18, 11].

With regard to increase of the number of con-
ducted cases the Attorney of the People contrib-
utes in improvement of respect for the human rights
and freedom from public administration in Kosovo
cases.

Competencies of the Ombudsperson

Article 135 paragraph 1 and paragraph 2 of the
Constitution of the Republic of Kosovo it provide
Competencies of the Ombudsperson in connection
with legislation to submit an annual report to the
Assembly of the Republic of Kosovo.Upon request
of the Assembly, the Ombudsperson is required to
submit interim or other reports to the Assembly.
Upon the request of the Ombudsperson, the As-
sembly shall permit the Ombudsperson to be heard
[19, 135]. The Ombudsperson presents to the As-
sembly of Kosovo the report for the previous year
till 31 March of following year. The Ombudsperson
presents the report in plenary session, in which it is
discussed [20, 27] to recommend to the Assembly
the harmonization of legislation with International
Standards for Human Rights and Freedoms and
their effective implementation [21, 16].

Competencies of the Ombudsperson in con-
nection with administrative bodies has the power
to investigate complaints received from any natural
or legal person related to assertions for violation of
human rights envisaged by the Constitution, Laws
and other acts, as well as international instruments
of human rights, particularly the European Conven-
tion on Human Rights, including actions or failure
to act which present abuse of authority. The com-
petences of the Ombudsperson extend to the entire

territory of the Republic of Kosovo. In exercising
his/her functions, the Ombudsperson can provide
good services to the residents of the Republic of
Kosovo and other persons who are outside the ter-
ritory of the Republic of Kosovo The Ombudsper-
son has the power to investigate, either to respond to
complaint filed or on its own initiative (ex officio), if
from findings, testimonies and evidence presented
by submission or by knowledge gained in any other
way, there is a base resulting that the authorities
have violated human rights and freedoms as deter-
mined by the Constitution, laws and other acts, as
well as international instruments on human rights If
the Ombudsperson during the investigation con-
ducted observes the presence of criminal offence,
than he/she informs competent body for initiation
of investigation. If the Ombudsperson starts proce-
dure on his/her own initiative or if any other person
on behalf of the damaged person with the submis-
sion addresses to the Ombudsperson for initiating of
the procedure, the consent from the person whose
rights and freedoms have been violated is neces-
sary. Exceptionally, in case the damaged party has
died or cannot provide his/her consent due to any
other reason, it should be required from the cosest
relatives to him/her and in case none of them ex-
ists or contact is impossible, consent is not needed.
When the Ombudsperson initiates procedure on his
own initiative regarding the violation of rights and
freedoms to a greater number of citizens, children
or persons with lost abilities for action, consent re-
quired by the person and due to any other reason
[22, 16].All authorities are obliged to respond to the
Ombudsperson on his requests on conducting in-
vestigations, as well as provide adequate support
according to his/her request. Refusal to cooperate
with the Ombudsperson by a civil officer, a function-
ary or public authority is a reason that the Ombud-
sperson requires from the competent body initiation
of administrative proceedings, including disciplinary
measures, up to dismiss from work or from civil ser-
vice [23,23]. In case when the institution refuses to
cooperate or interferes in the investigation process,
the Ombudsperson shall have the right to require
from the competent prosecution office to initiate
the legal procedure, on obstruction of performance
of official duty [24, 25]. If during the investigation,
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the Ombudsperson determines that the execution
of an administrative decision may have irreversible
consequences for the natural or legal person, he/she
can recommend to competent authority to suspend
execution of the decision until completion of inves-
tigations relating to this issue.The Ombudsperson
has access to files and documents of every institution
of the Republic of Kosovo and can review them on
cases that are under review and under this Law, may
require any institution ofthe Republic of Kosovo
and their staff to cooperate with the Ombudsperson,
providing relevant information, including a copy of
full or partial file and other documents upon request
of the Ombudsperson. Officials of the Ombudsper-
son Institution may, at any time and without notice,
enter and inspect any place where persons are de-
prived of their freedom and other institutions of
limited freedom of movement and can be present
at meetings or hearing sessions where such persons
are included. Officials of the Ombudsperson Institu-
tion may hold meetings with such persons without
the presence of officials of respective institution.
Any kind of correspondence of these persons with
the Ombudsperson Institution is not prevented or
controlled. [25, 16,].0mbudsperson may also pub-
lish special reports through media relating to viola-
tion made by the body, if the latter, after repeated
requests did not respond appropriately to his pro-
posals and recommendations [26; 28]. Law No.
03/L — 19Article 16 provides that Ombudsperson
has the responsibilitie to recommend promulgation
of new Laws in the Assembly, modification of the
Laws in force and promulgation or amendment of
administrative and sub-legal acts by the institutions
of the Republic of Kosovo [27, 16].

Competencies of the Ombudsperson in connec-
tion with judiciary may provide general recommen-
dations on the functioning of the judicial system. The
Ombudsperson will not intervene in the cases and
other legal procedures that are taking place before
the courts, except in case of delays of procedures.
The Ombudsperson may appear in the capacity of
the friend of the court (amicus curiae) in judicial
processes dealing with human rights, equality and
protection from discrimination. The Ombudsperson
shall also exercise his/her competences through me-
diation and conciliation [28, 16]. The Ombudsper-

son may refer matters to the Constitutional Court
how:

a) the question of the compatibility with the
Constitution of laws, of decrees of the President
or Prime Minister, and Regulations of the Govern-
ment;

b) the compatibility with the Constitution of
municipal statutes [29, 113].

A referral that a contested act by virtue of Article
113, paragraph 2 of the Constitution shall indicate,
inter alia, whether the full content of the challenged
act or certain parts of the said act are deemed to
be incompatible with the Constitution.A referral
shall specify the objections put forward against the
constitutionality of the contested act [30, 29]. Re-
lying on the legal provisions, the Ombudsperson
may file a complaint with the Constitutional Court
regarding a case which he/she handles. The com-
plaint with the Constitutional Court may be filed
only when:

a. Upon a prior approval of the complainant;
and

b. A prior investigation has been carried out,
whose result is a recommendation to address the
Constitutional Court [31, 49].

Ombudsperson refuses the request when pro-
cedures for a case are being held in judicial or other
competent bodies, except in cases specified by this
Law [32, 20]. Ombudsperson Institution were ad-
dressed to the Constitutional Court related to sev-
eral cases, where some of them were accepted some
not. For example, Case No. KO 119/10 Applicant
Ombudsperson of the Republic of Kosovo for Con-
stitutional Review of Article 14, paragraph 1.6, Ar-
ticle 22, Article 24, Article 25 and Article 27 of the
Law on Rights and Responsibilities of the Deputy,
No. 03/L-111, of 4 June 2010. The Applicant re-
quests the annulment of Article 14, paragraph 1.6,
and Articles 22, 24, 25 and 27 of the Law on Rights
and Responsibilities of the Deputy, No. 03/L-111,
of 4 June 2010. The Court Unanimously Holds the
Referral admissible; Concludes that Article 14, para-
graph 1.6, Article 22, Article 24, Article 25 and Ar-
ticle 27 of the Law on Rights and Responsibilities
of the Deputy, No. 03/L-111, of 4 June 2010, is not
compatible with Articles 3.2, 7 and 74 of the Con-
stitution of the Republic of Kosovo. Holds that Ar-
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ticle 14, paragraph 1.6, Article 22, Article 24, Article
25 and Article 27 of the Law on Rights and Responsi-
bilities of the Deputy, No.03/L-111, of 4 June 2010,
is null and void. Holds that the provisions of the
Court’s interim order of 18 October 2011 suspend-
ing the implementation of Article 14, paragraph 1.6,
Article 22, Article 24, Article 25 and Article 27 of the
Law on Rights and Responsibilities of the Deputy,
No. 03/L-111, of 4 June 2010, and most recently
extended on 20 October 2011, becomes a perma-
nent order of the Court [ Judgment in Case No. KO
119/10 Applicant Ombudsperson of the Republic
ofKosovo Constitutional Review of Article 14, para-
graph 1.6, Article 22, Article 24, Article 25 and Ar-
ticle 27 of the Law on Rights and Responsibilities of
the Deputy, No. 03/L-111, of 4 June 2010. Pristine,
8 December 2011 Ref. No.: AGJ165/11 Constitu-
tional Court it came to the Conclusion that by deter-
mining the right to supplementary pension for the
deputies of the Assembly of Kosovo in the amount
of 50%, 60% or 70% of the actual basic salary of the
deputy, depending on the number of mandates of
the deputy spent in the Assembly and by determin-
ing the age of 5SS as the other essential condition to
gain the right to supplementary pension, it appears
that the Assembly unreasonably deviated from the
general rules of gaining the right to a pension set
forth with UNMIK Regulation No. 2005/20 and
the Law No. 03/L-084 of the Assembly of Kosovo.
In this Referral it appears that the pensions to be
paid to the retired Deputies are distinctly dispro-
portional with the average pensions in the country.
The constitutional order is based on the principles of
democracy, equality, non-discrimination and social
justice. The Court should also note that the Law on
the Rights and Responsibilities of the Deputy, by
determining pensions to the scale of 50%, 60%, and
70% of the current salary of the deputy has set pen-
sions that will be 8—10 times higher than basic pen-
sions that are also paid by Kosovo Budget. Therefore,
it must be concluded that Article 14, paragraph 1.6,
Article 22, Article 24, Article 25 and Article 27 of the
Law on Rights and Responsibilities of the Deputy,
No. 03/L-111, of 4 June 2010, are not compatible
with the Constitution of the Republic of Kosovo.
The Court’s decision does not prevent the Assembly
from enacting pension legislation for members of

the Assembly nor does it prevent the Assembly from
enacting legislation compensating families of mem-
bers of the Assembly from being compensated in an
appropriate amount if the deputy dies or is injured
while serving as long as the Assembly considers the
requirements of the Constitution in enacting such
legislation].

Principles of Functioning of the Ombudsperson

Human rights principles provide a set of values
to guide the work of governments and other po-
litical and social actors. They also provide a set of
performance standards against which these actors
can be held accountable. Moreover, human rights
principles inform the content of good governance
efforts: they may inform the development of legisla-
tive frameworks, policies, programmes, budgetary
allocations and other measures.On the other hand,
without good governance, human rights cannot be
respected and protected in a sustainable manner.
The implementation of human rights relies on a
conducive and enabling environment. This includes
appropriate legal frameworks and institutions as well
as political, managerial and administrative processes
responsible for responding to the rights and needs
of the population [2].

Ombudsperson is an independent institution
that is governed by the principles of impartiality, in-
dependence, pre-eminence of human rights, confi-
dentiality and professionalism [32, 3]. Independece
of the Ombudsperson of safeguarded by constitu-
tion in Chapter XIlof the Constitution of the Repub-
lic of Kosovo how Independent Institution.

The Ombudsperson Institution is financed from
the Budget of the Republic of Kosovo. Regardless
of the provisions of other Laws, the Ombudsper-
son Institution prepares its annual budget proposal
and submits it for approval to the Assembly of the
Republic of Kosovo, which cannot be shorter than
previous year approved budget. Budget may be
shortened only by the approval of the Ombudsper-
son. The Ombudsperson Institution independent-
ly manages with its own budget and is subject to in-
ternal and external audit by the Auditor General of
the Republic Kosovo [34, 35]. Also, the Code of
ethics of the Ombudsperson Institution provides
that Impartiality and independence this principle
provides that during their work, staff members of

46



The Role of the Omdusmann of the Republic of Kosovo

the Ombudsperson Institution shall perform their
duties impartially, independently, objectively and
professionally, they shall not be influenced by out-
side interferences.Also, they must take into account
and impartially shall asses every kind of informa-
tion on the issues they handle in order to achieve
the right conclusions [35, 3].The code promotes
moral values and professional ethics, as well as the
quality of the work performed by the staff mem-
bers of the Ombudsperson Institution to serve the
citizens.The following are some principles: Staff
members of the Ombudsperson Institution should
have high standards of integrity, including, honesty,
verity and justice. They should faithfully follow the
truth without fear and without being influenced
by political, social, religious or economic views
of the persons they meet while performing their
duty. They shall keep their moral image clean and
should avoid behaviour and actions which affect
authority and image of the Ombudsperson Institu-
tion on the front of public opinion. Transparenca
this principle provide that Staff members of the
Ombudsperson Institution must perform their
duties in a transparent manner. They must main-
tain the confidentiality of the information they
posses without affecting the rights deriving from
the Law on Access to Official Documents. Effec-
tiveness and quality this principle provide that the
staff members of the Ombudsperson Institution
shall accomplish their duties in the best possible
manner and work in order to achieve qualitative
and quantitative results considering the public in-
terest, as well as the principles of the Institution’s
mission. Also, the Code provide that Staft mem-
bers of the Institution should be professional and
accountable for their decisions and actions. The
staff members during their work should demon-
strate modesty, seriousness, integrity and must do
the right assessment based on their knowledge and
experience.They should not become a prey of prej-
udices and premeditation and shall not allow that
their own private interests to conflict with the duty
they perform. Staff members of the Institution shall
perform their duties with social sensitivity and act
or make decisions taking into account the pecu-
liarities of individuals or groups and demonstrate
due respect for liberties and civil rights. In cases

that staff members of the Ombudsperson Institu-
tion handle complaints and make decisions, they
shall do so based on the principles of equal treat-
ment of individuals and groups. A staff member of
the Ombudsperson Institution has a duty to host
any person who addresses this Institution politely,
with courtesy, patience and if need be to explain to
him/her the Law on the Ombudsperson Institu-
tion and the rules of procedure of the Institution.
Ombudsperson staff members should respond to
complaints of the parties with professional eth-
ics in order to protect and respect the dignity and
personality of the complainant.

Complaints review and requests

Any person who believes that his/her rights and
freedoms are violated by any Law, action or inac-
tion, maladministration of authorities, may request
from the Ombudsperson Institution initiation of
procedure [36,19]. Any complaint submitted to the
Ombudsperson should be signed and must contain
personal records of the submitter of the complaint
as well as all circumstances, facts and evidences
on which the appeal is grounded. Submitter of the
complaint must declare whether legal remedies are
exercised or not, and if so which of these remedies
are applied. Any appeal for initiation of the proce-
dure, as a rule, is submitted in writing. The request
for initiation of the procedure may be submitted
electronically, even verbally, in case it can not be
made in writing. [37,20]. Complaints shall be sub-
mitted at any office of the Ombudsperson and shall
be registered at the main office in Prishtina. Com-
plaints may be filed in person, by mail, e-mail or in
urgent cases by telephone. After that, the Admission
Office shall assign the case to one of units. Upon
the request of the complainant, a complaint may
be lodged orally and registered in written by the
legal advisor of the institution and shall be signed
by the complainant [38,23; 39, 24]. The same pro-
ceedings apply in the cases of meeting with citizens
during the “Open Days”, as well as when receiving
a complaint, request or notification out of Ombud-
sperson’s offices.If the complaint is inadmissible,
the legal advisor of the Ombudsperson advices
the complainant not to submit it and instead to
address it to the competent body or institution. In
case the complainant insists to register the com-
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plaint with Ombudsperson Institution, the legal
advisor shall register the complaint despite the
advice to waive it. [40, 27; 41, 28]. After receiving
the complaint, the Ombudsperson within ten (10)
working days decides for the admissibility of the
case as follows to review the case under acceler-
ated procedure, to start full investigation; to reject
the complaint because: it is not in the jurisdiction
of the Ombudsperson according to this Law the
complaint is submitted after the term foreseen
with this Law, the complaint is anonymous and
undocumented, the complaint represents misuse of
the right for filing the complaint, the complainant
has failed to ensure information requested by the
Ombudsperson, to reject the complaint as ground-
less to terminate investigation when he/she ascer-
tains that the case was resolved in another way in
accordance with the request of the complainant.
In all cases above, the Ombudsperson shall notify
the party in writing within thirty (30) days from
receiving the complaint. The Ombudsman’s deci-
sion to reject or to refuse the appeal is of a final
form [42, 19].The Ombudsperson may at any stage
during the processing of a complaint request the
assistance of any person, such as the complain-
ant, the respondent party/parties or their repre-
sentatives, interpreters, legal, forensic, financial
or other experts [43, 39]. After accomplishment

of investigation, the Ombudsperson in accordance
with its powers and responsibilities, issues a deci-
sion in which his/her findings and recommenda-
tions are unveiled. His/her decision is delivered to
the complainant and responsible public authori-
ties. Authorities to which the Ombudsperson has
addressed recommendation, request or proposal
for undertaking concrete actions, including disci-
plinary measures, must respond within thirty (30)
days. The answer should contain written reason-
ing regarding actions undertaken about the issue in
question [44,27; 45, 28].The Ombudsperson offers
a series of advantages toward the development of
legal administration. It is more confidential and in-
dependent. Offers services free of charge, is in-
formal in following the procedure.Offers a series
of instruments for correction of violated rights, al-
though without imposing of force, but through the
force of arguments. Investigation process, conduct-
ed by Ombudsperson is considered more and more
accurate and effective comparing to the courts, in
fact, reviewing of the cases from Ombudsperson is
hold without the hearing sessions, but has a set of
actions within the case investigation, which result
to be successful such as one authentic court pro-
cess [46, 43]. In the following lines we shall reflect
the review of the cases by the Ombudsperson in
Kosovo from1 January 2011 to 31 December 2014.

Table 1. — Signify complaints filed by the citizens, Ongoing cases for investigation,
Total number of cases closed by the Ol in 2011 to 2014

Statistical presentation of cases for 2011-2014 2011 | 2012 | 2013 | 2014 | Total
Total number of filed complaints to OI 1453 | 1670 | 2047 | 2224 | 7394
Number of complaints found inadmissible 1113 | 1452 | 1637 | 4202
O‘r‘lgomg cases for investigation from complaints filed by the s46 | 557 | 595 ss7 | 2285
citizens

Ongoing ex officio cases 13 33 21 15 82
Total number of closed cases 269 538 | 1309 | 534 | 2650
Solved positively in compliance with the claimant’s request 162 | 276 587 | 296 | 1321
Cases declared inadmissible 86 86
Closed due to lack of interest shown by the claimant, failure %9 195 29 106
of the party

Inadmissible, using legal remedies 51 178 81 310
Inadmissible, no violation, misadministration 82 131 81 294
Closed by a report 7 118 12 137
Inadmissible, failure to use legal remedies 25 80 40 145
Inadmissible, outside of jurisdiction 4 10 1 15
Other 21 7 10 38
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Table 1: Signify complaints filed by the citizens,
Ongoing cases for investigation, Total number of
cases closed by the OIin 2011 to 2014 [47, 137,138,
40; 48, 151, 152, 154; 49, 185, 186, 188]. In chart
no: 1 the records from 2011-2014 were compared
and published relying on the reports of the Institu-
tion of the Attorney of the People, whereas, in the re-
cords for the year 2015 are missing, because they are
published in 2016 from the same institution. From
1 January 2013 to 31 December 2013, OI received
2047 cases or 23% more in comparison to 2012, for
submitting complaints or seeking advices and as-
sistance.Out of them, in 377 cases, Ombudsman or
his Deputies met personally with claimants, during
the”Open Days”in this reporting period [50, 12].

This chart explains in the best way the role of
the Institution of the Attorney of the People, rising
of awareness of the citizens about this institution
relying on the fact that for four years that is from
1 January 2011 to 31 December this institution
had admitted 7.394 complaints from the citizens of
Kosovo and 2650 case were closed. The Institution
of the Attorney of the People has settled the right
for 1.321 citizens whose rights were violated from
public institutions. However, the rise of the number
of complaints from the citizens is concerning who
claim that they rights have been violated from il-
legal and irregular actions on no actions of public
authorities, and other authorities and organizations
that exercise public authorities.

The chart explains in the best way the reflection
for attempt for violating of the rights and the respect-
ing of essential human rights and freedom in Kosovo.

Recommendations of the Ombudsperson

Within the promotion of the human rights and
freedom, the Attorney of the People was always active
by giving the recommendations, applying measures
and drafting of and completion of the legislative in-
frastructure. According to Article 135 pragraph 3 of
constitution determine that the Ombudsperson is
eligible to make recommendations and propose ac-
tions when violations of human rights and freedoms
by the public administration and other state authori-
ties are observed [ 51, 135]. The Ombudsperson In-
stitution besides giving its contribution to a number
of normative acts from various public institutions
at the central level.In 2013, the Ombudsperson has

sent comments for the following draft laws: Draft
Law on Protection from Discrimination, Draft law
on salaries of public officials, Draft law on Final exam
and state graduation exam, Draft law on intercep-
tion of telecommunications, Draft law on the status
of Albanian education workers of the Republic of
Kosovo from academic year 1990/91 until academic
year 1998/99; Draft law on amending and supple-
menting the Law no. 03/L-195 on Ombudsperson,
Draft law on amending and supplementing the Law
no. 04/L-033 on Special Chamber of the Supreme
Court on issues concerning the Privatization Agency
of Kosovo, Draft law on amending and supplement-
ing the Law no. 03/L-19 on Civil Service of the Re-
public of Kosovo. [52].

The Ombudsman has given and continues to
give recommendations to improve the shortcom-
ings and errors noted. Unfortunately though the
absence of the influence of the Ombudsman’s rec-
ommendation to the state institutions is evident, as
a large part of though regrettably do not make even
the slightest attempt to improve this situation. Fail-
ure to apply and ignoring these recommendations
by the same institutions that are entitled to apply
the laws and create opportunities for the citizens
to resolve their problems is extremely concern-
ing.The tendency of different state institutions to
minimize the role of independent national institu-
tions in general, either by disregarding their findings
or failing to apply their recommendations or even
by making unlawful attempts to impair their consti-
tutional independence is very concerning [53, 10].
The Ombudsperson, in order to improve the situ-
ation of human rights and freedoms, on all special
cases, if violations of rights were found, has made
recommendations to all public authorities — min-
istries, municipalities and other responsible public
agencies, through its annual and special reports. In
2013 year, The Ombudsperson for the first time
received information or notifications, from sev-
eral institutions, on implementation of its systemic
recommendations. I want to explicitly stress the fact
that in this regard there is a positive move, although
this is not sufficient. Since law enforcement is the
main premise for the functioning of the rule of law in
Kosovo, except some modest efforts, lack of law en-
forcement is the most serious institutional problem
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[54, 18]. This is the main indicator for the loss of
citizen’s trust in the state institutions, for which the
application of the law is both a legal and constitu-
tional obligation. Meanwhile, this loss of trust places
the Ombudsman in a position that the institution is
the receiving end of requests for justice to be deliv-
ered. This is happening exactly due to the failure to
apply the law in most cases and due to violation of
the law in special cases by the majority of state insti-
tutions. The Ombudsman will continue to identify
and highlight actions or lack thereof, that are either
undue or unlawful, by public authorities in order to
strengthen the role it has in building a society that is
based on the principle that all are equal before the
law. However, regardless of all these actions and at-
tempts to improve the situation of human rights and
freedoms it must me emphasized that the Ombuds-
man does not deliver justice. It is the state institu-
tions — the courts — the ones that deliver and apply
justice. The state institutions are the ones that should
not violate the principles of justice because if they
do so then they have damaged the necessary essence
for the functioning of a free and democratic society
[SS,12].

The legal infrastructure in protection and
promotion of human rights and fundamental
freedoms in Kosovo

Tore Lindholm“All human beings are born free
and equal in dignity and rights. They are endowed
with reason and conscience and should act towards
one another in the spirit of brotherhood” [56, 41].
Constitution of the Republic of Kosovo article 7 out-
lines values such as: the principles of freedom, peace,
democracy, equality, respect for human rights and
freedoms and the rule of law, non-discrimination,
the right to property, the protection of environment,
social justice, pluralism, separation of state powers,
and a market economy. Also, referring to the consti-
tution article 21 has determined that human rights
and fundamental freedoms are indivisible, inalienable
and inviolable and are the basis of the legal order of
the Republic of Kosovo. The Republic of Kosovo pro-
tects and guarantees human rights and fundamental
freedoms as provided by this Constitution. Everyone
must respect the human rights and fundamental free-
doms of others.Fundamental rights and freedoms set
forth in the Constitution are also valid forlegal persons

to the extent applicable. According to Article 22 of
constitution human rights and fundamental freedoms
guaranteed by the following international agreements
and instruments are guaranteed by this Constitution,
are directly applicable in the Republic of Kosovo and,
in the case of conflict, have priority over provisions of
laws and other acts of public institutions: Universal
Declaration of Human Rights, European Convention
for the Protection of Human Rights and Fundamen-
tal Freedoms and its Protocols, International Cov-
enant on Civil and Political Rights and its Protocols,
Council of Europe Framework Convention for the
Protection of National Minorities, Convention on
the Elimination of All Forms of Racial Discrimina-
tion, Convention on the Elimination of All Forms of
Discrimination Against Women, Convention on the
Rights of the Child, Convention against Torture and
Other Cruel, Inhumane or Degrading Treatment or
Punishment [57,7; 58,21; 59, 22 ]. In Preamble Uni-
versal Declaration of Human Rights expressly stated
that: “the inherent dignity and of the equal and inalien-
able rights of all members of the human family is the foun-
dation of freedom, justice and peace in the world” [60].
However, the Executive Director of the Council for
Protection Human of Rights and Freedom, Bexhet
Shala, considers that Kosovo in the theory aspect has
managed to protect the human rights by approving
laws, but in practice the violence of human rights are
many. The human rights are mainly violated from
the institutions.Kosovo with separated policy, policy
uncertainty, with an internal fragility, deficient sov-
ereignty, g, grievous economic-social situation.Their
as a large number of the unemployed in Kosovo [3].
Their as alarge number of the unemployed in Kosovo,
however Universal Declaration of Human Rights, ar-
ticle 23 has provide everyone has the right to work,
to free choice of employment, to just and favourable
conditions of work and to protection against unem-
ployment, without any discrimination, has the right
to equal pay for equal work. So, everyone who works
has the right to just and favourable remuneration en-
suring for himself and his family an existence worthy
of human dignity, and supplemented, if necessary, by
other means of social protection [61, 23] Also, Inter-
national Covenant on Economic, Social and Cultural
Rights article 6 has provide that the States Parties to
the present Covenant recognize the right to work,
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which includes the right of everyone to the opportu-
nity to gain his living by work which he freely chooses
or accepts, and will take appropriate steps to safeguard
this right.The steps to be taken by a State Party to the
present Covenant to achieve the full realization of this
right shall include technical and vocational guidance
and training programmes, policies and techniques to
achieve steady economic, social and cultural devel-
opment and full and productive employment under
conditions safeguarding fundamental political and
economic freedoms to the individual [62, 6].
Human rights problems in Kosovo are of vari-
ous dimensions and may not be easily and rapidly
resolved. The full observance and implementation
of human rights and freedoms, according to interna-
tional standards and conventions, is hindered, in par-
ticular, by social, economical, political and cultural
problems. Incomes of the vast majority of citizens
of Republic of Kosovo are low and for this reason
many citizens see it difficult to face prices of goods,
services and minimal expenses of consumer basket.
Pensions, grants and social assistance are very low
and have a negative impact in the opportunities of
accomplishing the right to education, health, perma-
nent housing and food as well as to the realisation
of other social, economical and cultural rights. As
with any other society in transition, in Kosovo, oc-
currences such as corruption, organized crime and
other negative occurrences impact severely the state
of human rightsand the democratization of the so-
ciety in general [63, 12]. Human rights problems in
Kosovo deal with civil, political, economic, social
and cultural rights and affect both, majority commu-
nity as well as minority communities.These problems
have an impact on human rights and are of complex
nature and related to various aspects such as the lack
of proper implementation oflegislation or lack of ap-
propriate mechanism and budgetary constraints [64,
17] Although there is a solid normative base, as well
as mechanisms for protection of human rights and
fundamental freedoms, the public authorities of the
Republic of Kosovo at the central and local level are
still negligent and ineffective and not rarely indiffer-
ent towards respect and implementation of citizens'
human rights and freedoms, which is a consequence
of inadequate implementation of laws [65, 12].
According to researchers from analysis of the law

framework and the published reports from the Insti-
tution of the Attorney of the People and interviewing
of the management of the Institution of the Attorney
of the People, it is expressively stated: Disrespecting
of the human rights/their violation comes as conse-
quence of the law and public authority that are au-
thorized by the law for its application, but in some
cases it is a result of not determingg on time of the
sub-laws for application of the law [66].

Conclusion

In conclusion of this paper according to research
and analysis of the law infrastructure in Kosovo the
human rights and freedom are protected by Consti-
tution, International Acts and by the Law in force.
Disrespecting of human rights, their violation comes
as e result of non-application of the law by public
authorities that are authorized by the law for its ap-
plication, but in some cases it is also a result of not
determinig on time of the sub-law for its application.
The Attorney of the People as a mechanism is also
qualified as an external control of administration
that is focused in surveillance of the application of
the law form public institutions.

The role of the Attorney of the people is pro-
tection of human rights and freedom of legal indi-
viduals and persons from the illegal and irregular
actions or non-actions of public administration.
The Attorney of the People contributes in improv-
ing the respect toward the human rights and the in-
crease of the number of the cases and investigations
and reports on the violation of the individual and
legal persons.

— All the public institutions should apply the
laws and set out on time sub-law for application of
the law.

— All recommendations given by the Attor-
ney of the People to be applied by institutions, for
non-applying of reccommendations, the Assembly
of Kosovo should require responsibility from the
ministers of the appropriate units which violate the
human rights and freedom.

— The filed cases, comments, and recommen-
dations stated in the report of the Attorney of the
People forwarded to the Assembly of Kosovo should
be seriously taken into consideration and require re-
sponsibility form the institution for not meeting the
same.
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— The courts should offer priority to the cases  nection with protection of human rights and free-
filed by the Attorney of the People that are in con-  dom.
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Introduction

The word “Confession” hasn’t been specifically
defined in any statute [1, 12].Confession in simple
words means, ‘the admission of the guilty in terms
of the offence’ [2, 2]. It must either declare in terms
of the offence or significantly to all the facts which
constitute the offence [3]. In Bangladesh, It is re-
corded with the authorized Magistrate in the man-
ner provided in the Code of Criminal Procedure,
1898. It is a common conception that the police are
not believed as trustworthy and provided the power
of recording confessions is given to the police, they
are more prone to misusing such [4; 6]. Some over-
achieving police officer may, in the apparent exercise
of power, torture the accused to extort confession
or fabricate the confession [4; 6]. A confessional
statement single-handedly can ascertain the basis
of conviction against its maker [5]. Thus the magis-
trate should be extremely cautious and well-versed
with the procedure and principles governing the re-
cording of confessional statement, and act in good
faith in exercising their powers with regards to such.

Interpretation and Scope of the Legal provi-
sions

Sections 164 and 364 of Bangladesh’s Code of
Criminal Procedure, 1898 (Code) provide how
the confession should be recorded and signed [6,
S. 164]. Sections 24 to 30 of the Evidence Act,
1872 deal with admissibility and inadmissibility of
confessional statements [7, s. 24 — s. 30]. Also in
many judicial pronouncements, the principles have
been laid down for facilitating the recording of con-
fessional statement and its creditability, its admis-
sibility and use as evidence and forming the basis
of conviction.

Section 164 of the Code elaborately points out
who can make a confession, to whom is it made,
when can they make it and what conditions are to
be followed by the concerned Magistrates in order
to make a valid confession [6, s. 164]. Any accused
may make a confessional statement. The confes-
sional statement can be made at any time during
the investigation or any time after or before the
commencement of inquiry or trial. Any confession

54



Confessional statement in bangladesh: safeguards and drawbacks in the procedure of recording it

made under such circumstance would not relate to
the aforementioned section [8]. Any Metropolitan
Magistrate, any Magistrate of the first class and any
Magistrate of the second class specially empow-
ered in this behalf by the Government mayj if he is
not a police officer, record any statement or confes-
sion made to him in the course of an investigation
[6, s. 164]. It’s immaterial whether they have the ju-
risdiction of the case or not. It has been specifically
barred by this provision that no police officer can
record a confession [9, 114].

The Magistrate is required to disclose his identity
before examining the accused brought before him
[10]. A Magistrate must, before recording any such
confession, explain to the person making it that he is
notbound to make a confession and thatifhe does so,
it may be used as evidence against him [ 11, 38]. The
Magistrate must be satisfied that confession is vol-
untary and record of the confession must indicate
that it was voluntary. The confession must be signed
by the accused and the Magistrate [12].

A confessional statement is incriminating evi-
dence against its maker unless its admissibility is ex-
cluded generally [9, 115]. Conviction can be based
solely on confessional statement under 164 if it is
true and voluntary [13].

Safeguards to prevent recording an illicit
Confession in the Procedure

It is commonly and generally assumed that the
confession has been extracted by police torture of
the accused in remand [14]. So to deal with this
complaint, there are some preventive measures in
the concerned provision of the Code, either ex-
pressed or implied.

Firstly, the language “may record his statement
or confession” as used in section 164 of the Code
of Criminal Procedure, indicates that a Magistrate is
not bound to record the confession. It means that
the Magistrate should record the confessional state-
ment only when he believes that the maker is willing
to make the confessional statement voluntarily and
to give a true statement of the occurrence confessing
his involvement therein. But when it appears to the
Magistrate that the accused has been compelled to
make the confession by torture or threat or influence
or by any other manner, the magistrate should not
proceed to record the confessional statement [29].

Secondly, the magistrate has to explain to the
person making the confession that he is not bound
to make such a confession and if he does so it may
be used as evidence against him [11, 38]. He has to
give the warning in a way that the accused making
the confession fully understands the warning [15].
This warning is a statutory obligation [ 6, s 164; 3] on
the Magistrate and failure to comply with it renders
the confession inadmissible as evidence [7, s. 29].

Thirdly, the confession must be voluntary [16,
296]. The term voluntary means one who does
anything of his own free will. Magistrate recording
confession must make query and satisfactory exer-
cise in order to determine the reason as to why the
prisoner is bent on confessing his guilt [ 17, Para 15].
If he finds the reason to be well-grounded and the
prisoner has a valid intention to come clean, he then
should record the confession. The accused should
be assured that he would be given all sort of protec-
tion against torture or pressure in case he refuses to
give a confession [ 18, 116]. Moreover the accused
should also be asked what treatment he received in
the custody he was produced from. In another case,
it was held that the shivering condition in which the
accused made confession indicated he was subjected
to threat and torture before he was produced for re-
cording the confession and thus it was not volun-
tary [19]. Proving that a confession is voluntary is
of immense importance and is one of the most ef-
fective ways in which confession can be recorded
without inducement or threat or bribe [20].

Lastly, it is mandatory that the confession state-
ment must be signed by the accused and the Magis-
trate [6, s. 364; 2]. If it is not signed by the accused
or attested by his marks, it becomes inadmissible as
evidence [21,298]. Confession should be recorded in
the words of the accused, but it is not always correct to
say that confession not recorded exactly in the words
of the accused is inadmissible [22. Para 9]. It is also
necessary that the Magistrate shall certify that the ex-
amination was taken in his presence and hearing and
that the record contains a full and true account of the
statement made by the accused [6, s. 164; 3].

Drawbacks of the Procedure

It might seem that the procedure for recording
a confession is rigid and foolproof but when one
examines closely, there are many drawbacks. Al-
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though it has been well-established in the case laws
that a Magistrate is not to record the confession until
the lapse of such time as he thinks necessary, in order
to remove the fear of police from the mind of the
accused [21,297]. But it is still very vague consider-
ing that there are no rules as to what minimum and
maximum time is to be given to remove the fear -it
might be a month or even three hours. Leaving this
on the discretion of the Magistrate gives scope for
abuse. As this rule is not incorporated in the Code,
sometimes the Magistrate has no idea or acumen
that it was his legal duty to remove the other induce-
ment and influence of the police completely from
the mind of the accused before recording the confes-
sion [4; 6]. In addition, there is no provision in the
law saying that the accused who has given confes-
sion should be sent to judicial custody and not police
custody. When an accused is under threat of being
sent back to the police custody, he is more likely to
make confession out of fear. His statement is such
a position should not be considered as voluntary
[23]. Nonetheless it was held in the case of State vs.
Wazirthat after the recording of confession, the ac-
cused should be sent to judicial custody and not to
the police custody [24].

Thirdly, there is no specific hard and fast rule as
to how warning must be given to the accused before
the confession to be recorded or as to whether any-
time would be given for reflection in the Code. In the
case of RatanKha &others vs. The State, full three
hours time was taken in both reflection and record-
ing of confession, which was considered as sufficient
compliance with the requirement [25].

To determine whether a confession is voluntary
or not, there is no way but to depend on the sat-
isfaction of the Magistrate as provided in the sec-
tion 164 (3) of the Code [21, 119]. This is vague
and intangible and is again totally dependent on
the discretion of the Magistrate. There are no rules
or regulations as to check the voluntariness of the
confession [26]. Satisfaction of a person is a state of
mind and it might differ from one person to another
[21, 119]. The Magistrate may not have taken any
genuine effort to find out the real character of the
confession [27]. Therefore it puts the determining
of the voluntariness of the confessional statement on
dangerous foothold. The Constitution of the Peo-

ple’s Republic of Bangladesh, [Article 35 (4)] pro-
vides that “no person accused of any offence shall be
compelled to be witness against himself” [28, article
35].If, in fact, confessions are obtained by compel-
ling the accused in any manner, it is clearly violation
of the constitutional right guaranteed to the accused.
Therefore, the recording Magistrate must be care-
fulin ascertaining whether the accused placed before
him is making a voluntary confessional statement.

Recommendations

After thorough research and study on the safe-
guards, conditions and drawbacks of the recording
of a confession would like to suggest some recom-
mendations.

There is no provision mentioned the relevant
laws to take an oath before making a statement or
confession. The system of administering oath to the
accused or any other person who wished to give a
confession or a statement should be introduced. This
will render the confession or statement as more au-
thentic and credible

There should be mandatory provision in the
Code saying that the accused who has given confes-
sion or anyone who has denied giving a confession
should be sent to judicial custody and not police
custody. This would play a great role in eliminating
tear of police pressure and torture from the minds
of the accused.

There should be a specified manner and sys-
tematic rules and regulations that the Magistrate
must follow while giving the statutory warning
mentioned in Section 164 (2).The maximum and
minimum time limit for reflection should also be
given. There should be some tangible manner in
which the voluntariness of the confession can be
determined instead of leaving it on the satisfaction
of the Magistrate. Provision should be made for in-
troduction of electronic audio-visual equipment for
the purpose of recording confession [9, 116].

In addition, The Magistrate should explain to
the accused his Constitutional rights under Article
22 (1) of the Constitution well as the provision of
section 303 of the Code about his right to consult
a lawyer before recording his confession [21, 118].

Conclusion

Confessional statement has vast evidentiary val-
ueitalone can form the basis of conviction against its
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maker. Therefore the procedure to record it, for in-
stance the giving of warning of its effect, the choice
of whether the accused wants to give it or not, de-
termining whether it is voluntary or not, has to be
cautiously followed. Although the provision of Sec-
tion 164 read with Section 364 elaborately explains
the procedure, it misses out some major details of
grave importance. The immense discretionary pow-
er given to the Magistrate as to whether to record
the confession or how the warning should be given
or how much time should be given to the accused
for reflection after warning, or the voluntariness

of the confession, should be controlled in order to
avoid the abuse of such power. Some recommen-
dations may include administering oath before and
provision of audio-visual technology while record-
ing the confession. Furthermore incorporation of
some guidelines in the Code for the Magistrate to
determine voluntariness of confession and meth-
ods of giving warning is of immediate necessity.
Thus if these recommendations are incorporated
the recording of a confession would be a much
transparent method and the chances for its abuse
will decrease.
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In late 2010, early 2011, in the Arab world there
have been massive protest movements, called “Arab
Spring”, as a result long-term leaders were over-
thrown. Five years after the start of the Arab revolu-
tions, the Middle East has become a center of world
attention, whose fate is determined by the domi-
nant Western powers. The political situation in the
region is very complicated, some countries have be-
come an arena of civil wars.

Taking a closer look at the Yemen, the pro-
test movements in the country began in January
2011 demanding the resignation of President Saleh.
By that time Saleh had been in power for 32 years.
In contrast to the other countries of the Arab Spring
the resignation of the Yemeni President took place in
accordance with the initiative of the Gulf Coopera-
tion Council (GCC) to resolve the Yemen crisis. Ali
Abdullah Saleh agreed to resign as president and del-
egated all presidential power to vice president Abed
Rabbo Mansour Hadi, as immediate presidential
elections couldn’t be conducted.

In the first phase the agreement elections have
been held. On February 21st of 2012 Yemenis went
to the polls to choose an agreed candidate for the
post of President Abed Rabbo Mansour Hadi. He
was elected for a term of 2 years to organize a na-
tional dialogue, do political reforms and develop a
new constitution. Furthermore, he should prepare
the Yemen for new elections in accordance with the

GCC initiative, which had been supported by the
Security Council resolution of the United Nations
[1,36].

However, five years after the revolution in
2011 the period of transition in Yemen is still very
complicated. It is marked by many events that re-
quire further analysis for a better understanding of
what is happening now and happened in the past.

After a series of protests and escalations in Sep-
tember 2014, to which called Abdul-Malik al-Houthi
who is the leader of the movement “Ansar Allah” (Al-
Houthi). He condemned the decision to lift subsi-
dies on petroleum products. To protest against cor-
ruption, he pointed out the lack of efficiency of the
government of Basendua. Al Houthi also delayed
the realization of the results of the national dialogue
conference. To protest the rebels established several
tents in the entries of the capital Sana’a.

Many analysts argue that the demand of al-
Houthi for the abolition of the law on removing
subsidies on petroleum products is only a pretense
to get the support of large sections of the population
who are dissatisfied with the government’s perfor-
mance. According to other analysts al-Houthi with
his actions aimed to participate in the government.
By keeping their weapons, they created a situation
like the position of the Hezbollah in Lebanon. Hez-
bollah is involved in the Lebanese government with
complete preservation of their weapons [2, 9].
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The Al-Houthi movement is a militant group
out of Shiitis and Zaidi, who are living in the north
of Yemen in the city of Sade. According to various
estimates there are between 10 thousand and up
to 100 thousand members. This movement uses a
form of peaceful protest but also military methods of
struggle. With the help of Iran the armed al-Houthi
movement could spread their influence on other cit-
ies of the country [3].

The actions of the pro-Iranian movement Al-
Houthi on the 21. September 2014 caused a great in-
ternational political reaction. It is important to em-
phasize that on this day the Al-Houthi, supported by
units of the Yemeni army, which remained loyal to
Saleh the former president of Yemen, took control
of the capital city Sana’a. Moreover, they captured
all state institutions including the military base. As
a result of this armed intervention not only the po-
litical system of the country changed but also the
political map [4, 81].

The International Union for Muslim Scholars
(IUMS) condemned the actions of the Al-Houthi
movement. Furthermore, the IUMS required to
act wiser and put Yemen’s interests ahead of any
personal interests. “Your future is connected with
Yemen, and not with any other country or pro-
ject,” announced the Islamic scholars in a state-
ment [S].

On 21. September 2014 the Yemeni government
and the Al-Houthi rebels signed an agreement called
“about peace and partnership”. The main contents of
this agreement are: removal of political tensions, the
require to spread the influence of the state and the
recovery of the territories occupied by the rebels.
Furthermore, they should build a new government
with Khaled Bahah as the head of it, which should
replace the so-called National Reconciliation. But
the armed Al-Houthi movement did not fulfill its
obligation. To show their protest against the draft of
the new constitution they took over the presidential
palace. Because of this president Hadi and the cabi-
net of ministers submitted their resignation on the
22.January 201S. It is important to emphasize, that
after this Hadi cancelled his application of resigna-
tion and became president again.

The minister of foreign affairs of Saudi Arabia
Al-Faisal announced in his period that Saudi Arabia

expected that this agreement would stop the fratri-
cidal war so that the political process could move
on. Moreover, he said that he expected resuming all
constructions. However he argues that the Shiite re-
bels do not fulfill their obligations in accordance to
the agreement of the 21. September [6].

It is important to mention, that Saudi Arabia
focused more on the happenings in Yemen than
the other Gulf countries. We argue that this atten-
tion did not only appear because of the long border
with Yemen but also because of other reasons. On
one hand the Al-Houthi movement controls a lot of
regions on Yemen’s border with Saudi Arabia what
could affect them. On the other hand the Al-Houthi
movement are loyal to Iran, who is the main geopo-
litical enemy of Saudi Arabia.

The invasion of the military forces of the Al-
Houthi movement and its allies of the former re-
gime in the southern cities jeopardize the capture
of the port city Aden. This city is an important point
for the Gulf countries as the capture of Aden would
threat the main oil transportation routes from this
countries to Europe and the US through the strait
Bab El-Mandeb. Furthermore the security of Yem-
en is an important factor for the security in the whole
region and any risk of Yemen’s security is a threat to
the regional stability. Proceeding from this the Arab
countries unified in a coalition with Saudi Arabia as
ahead of it against the Al-Houthi movement and its
allies. Already on the 26. March 2015 the the Arab
coalition inflicted airstrikes with the Al-Houthis in
capital Sana’a and other places as a target.

The coalition led by Saudi Arabia consists of all
members of the Cooperation Council of the Gulf
countries with the exception of the Sultanate of
Oman. The coalition also includes Egypt, Jordan,
Morocco and Sudan. The US provides logistical
support [7, 13].

Professor of political Sociology at the University
of Sana’a Abdul Baki Shamsan argued that the Al-
Houthi and the overthrown president Saleh had two
different plans. The al-Houthi had no intention to
expand more than over the cities Amran and Saada,
to become an important player in the Yemeni po-
litical life, just the same as the Lebanese Hezbollah.
Saleh tries to return to power and his alliance with
the Al-Houthi has pushed them to a counterrevolu-
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tion. Saleh bares in mind that any solution of Saudi
Arabia to resolve the crisis is characterized by flex-
ibility [8].

We need to emphasize that the Al-Houthi never
had ambitions to expand outside the scope of its ge-
ographic area especially to southern regions. How-
ever the former president Saleh’s desires to return to
power at any cost. So he supported his allies with still
loyal to him army units. It is obvious that Saleh want-
ed to repeat the scenario of invasion in the south in
1994. But this time he just used other methods.

Many political scientists looked very pessimis-
tic on the military operation of the Arab coalition,
which is led by Saudi Arabia in Yemen. Due to the
new level of escalation they fear a repetition of the
Syrian scenario in Yemen.

We have to keep in mind that the termination
of war actions and restoration of stability in Yemen
can only be achieved through understand the spe-
cial character of the social structure in the country.
Furthermore, an understanding of the history from
the components is needed. Because of this it is ab-
solutely necessary to find a solution in accordance
with this complex structures.

In our opinion the situation in Yemen should not
be resolved by military force. The solution should be
found by a political decision and a direct dialogue
between all parties of the conflict. It is undeniable
that the air strikes of the Saudis weakened the pos-
sibilities of the Al-Houthi. In spite of that the Al-
Houthi compensate this progress on the ground, as
well as they blocked some cities, Taiz.

After the outbreak of the armed conflict in Yem-
en the terrorist group Al-Qaeda in the face of “An-
sar Asharia” came back to presence. This group is a

legitimate power in Yemen and is accused to be in
touch with the former president Saleh. The terrorist
group Al-Qaeda used the chaos in the country to
took over the city Al-Mukalla on 2. April 2014. Al-
Mukalla is the third largest city in Yemen after Sana’a
and Aden. They also captured over several govern-
ment buildings, including the presidential palace
and the headquarter of the second military region
[9]. The contact from the former president Saleh to
Al-Qaeda has been clearly reflected through the sud-
den withdrawal of military units loyal to the former
president of its camps in the city of Al-Mukalla. This
allowed terrorists to take control of the city with a
minimum oflosses. At the same time military forces,
who are loyal to Saleh, are fighting on the side of the
Al-Houthi in other Yemeni cities.

Undeniable Al-Houthi and former president
Saleh plunged the country into chaos. We can say
that the war has led to the restructure of the Yemeni
army to the national standard, where Yemenis have
found that they do not have a strong national army,
who is capable of defending the country and to
protect the constitutional rights of citizens.

To sum up today Yemen is living the most
difficult period in its recent history. S years after
the revolution 0f 2011 the country is plunged into
chaos. The political map of the country is divided
between three powers: firstly the legitimate power.
Secondly Al-Houthi and his allies and thirdly the
terrorist group Al-Qaeda. Based on the structure
of the Yemeni society, we can say that the solution
of the situation in Yemen by weapons is senseless.
A solution can only be found through a political
way and a dialogue between all the conflict
components.
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CoBpemeHnHbIe CpeACTBa MHPOPMAIMU C IOMO- O MHpe, CO3AAI0T MMHUAXK IIOAUTHYECKOTO AMAEpa,
IITbI0 Pa3HOIAQHOBBIX BU3YaABHBIX 00pa30oB, U300pa-  COMPOBOXAQAIOT ITyOAMIHYIO TOAMTHKY.
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Hble COOBITHS, POPMHUPYIOT HAIIHU IPEACTABACHUSI  YACTH OOBSICHSIOTCS TeM, UTO OAHHM M3 Hauboaee
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PacIpoCTpaHeHHbIX BUAOB Pelpe3eHTallul U KOH-
CTPYHMpPOBAHUS BAACTHBIX OTHOIIEHMI SIBASETCS BH-
3yaAu3allys BAACTH U BAACTHBIX OTHOIIEHUM B CPeA-
cTBax MaccoBoit na$opmanuu [ 1, 150].

Busyaansaiuro MO>XHO OTHECTH K OAHOM M3 CTa-
AW TIOAMTHYECKOTO aHAAM3a. YdeHble, 3aHMMalo-
IIMeCsl HCCAEAOBAaHUEM BH3yaAbHBIX 00pa3oB, IIpuU-
MEHSIOT METOAMKY aHaAM3a BTOPHYHBIX AAHHBIX.
CeropHs B 9TOM HeT HHKAKUX OTPaHMYEHUN HAU
IPensaTCTBUIM: OrPOMHOE KOAMYECTBO CHHMKOB
B ceTH [IHTepHeT, HAAIOCTpPUPOBAHHBIX )XYPHAAOB
A€AQIOT BO3MOXKHBIM U ITOTEHITMAABHBIM AASL U3Y4e-
HIHS AQOKE CAMYIO CAOXKHYIO TeMY B IIOAMTHUYECKOM Ha-
yxe. Tak, Hanpumep, 0PUIMAABHBIN KOPPECIIOHAEHT
CMU], a yame nanapanuy npu ¢oTorpadpupoBaHun
ITy OAMIHBIX MACCOBBIX IOAUTHUYECKUX ACHICTBHUIL AOA-
JKEH He TOAbKO IePeAaBaTh IMOIMHU AIOACH, ACTAAH
CHUTYAI[NH, HO C 9TUYECKON CTOPOHBI OTOOPA3HUTh
COOBITHE B AOITYCTHMBIX PAMKaX OCBEIAeMOIO CO-
OBITHS, He HapyIIas HU MOPAABHBIX IIPUHIJHIIOB,
HU IOPUAUYECKHX 3aKOHOB. B psipe cayuaes ¢poto-
rpaguu MOT'YT COAEPKaTh OTA@AbHBIE 92A€MEHTHI I10-
AMTUYECKOMN AEHCTBUTEABHOCTH, He HeCs IIPU 3TOM
HUKAKOU TOAUTUYECKOi1 Harpysku [ S, 161].

besycaoBHO, poTOrpaduu, oTpaxkaromire MoAH-
THYeCKHe COOBITHUS, SIBASIIOTCS LIeHHbIM SMITUpUYe-
CKMM MaTepHaAOM AAS ToAnToAora. Pororpaduu
IIOMOTAIOT AOKYMEHTHPOBATDb BAKHbIE COOBITHS 00-
I[eCTBEHHO-TIOAUTUYeCKOM KU3HH, OCYIIeCTBAATD
CaMOIIpe3eHTallMIO C TOMOIIIbIO HACAAU3UPOBAaHHBIX
MOPTPETOB MAU CIIOHTAHHBIX CHUMKOB, PUKCHUPO-
BaTb I€PEAOMHbIE MOMEHTHI B XM3HH YeAOBeKa HAH
BCEro 4eAOBe4ecTBa.

«KyaproBsie caumxu» — ITapap ITobeps,
yHMYTOXeHue bepAnHCKo# cTeHbl, pakeAbHOE IIe-
CTBHe HALUCTOB, 4ackl Ha Cracckoit 6amue Kpem-
Asl, IOPTPET IIOAUTUYECKOTO AUAEPA, HECYT B cebe
MTOAUTHUYECKHMI CMbICA M BBI3bIBAIOT IIPAKTUYECKH
y AOOOro TpakAQHHMHA ACCOLJMATHBHBIE CBSI3H
C HCTOpUel POAUHBIL, CeMbH U T. A. Heap3st 3a0b1BaTh
U O TOM, YTO $pOTOrpadus MOXKET BHIIIOAHATD ITPO-
BOKAITMOHHYIO poAb. CIIOHTaHHAs SMOLIMOHAAbHAS
OKpacKa papAMKaAbHO HACTPOEHHOTO IPa’kKAAaHHMHA
MO>KeT IIOBAUSTD Ha YMOHACTPOEHHUE HAU XapaKTep-
HbIe AeHCTBUS.

MeToprKa repMeHeBTHIECKOTO aHAAM3a, CEeMU-
OTUYECKOH, CTPYKTYPHOM M AUCKYPCHUBHOM UHTEP-

IIPETAL[K MOXeT OBITh UCIIOAB30BaHA IIPU HoAee
TAyOOKOM U3YYeHUH TIOAUTHIECKUX poTorpaduil.

Tak, repMeHeBTHYECKUI AaHAAU3 IIPEAIIOAATAET
IIOMCK OTBETOB Ha BOIIPOCHI O TOM, KTO CAEAQA CHHU-
MOK; KaKOBa COLMAAbHASI POAb BBIIIOAHSIOIETO pa-
00Ty 10 CheMKe U KAaKOBBI IIOAUTHYECKIE B3TASIABI
9TOTO YeAOBEKA; B KAKOI CUTYAIIMU HAXOAMACS 9TOT
YeAOBEK; FAH, B [[EAOM, KAaKOBa 32Aa4a, BBITOAHSIO-
mero porocheMKy. Taioke yUUTBIBAIOTCA HaMepe-
HUS aBTOPA CHUMKOB, €T0 CTEPEOTHUIIbI, BO3MOXKHBIE
IIPUYHHbI OITACEHHIT HeYAQYH. BaxkHO mOHMMAaTh, AAS
KOT'O OBIAY CA€AQHDBI CHUMKH, KOMY OHU aAPECYIOTCSL.
KaxoBbr MOTHBBI BBIOOpa 06beKTa poTOrpadupoBa-
Hust. EcTb An y aBTOpa IpeAyOesxAeHIIsE KA 0COOBIE
CHMIIaTHH B OTHOIIEHUU 0OBEeKTa CHUMKA. BaxxHo
U HEOOXOAUMO OIIPEACAUTH KaKoB THUIl poTorpa-
¢u1 — oduLIMaAPHOE ITPOIIATAaHAUCTCKOE POTO AAST
IIPeCChl AU PEIIOPTEPCKOe OAMHOYHOE, HAU YaCTh
cepun u . A. [4,102-103].

CunTaeTcst, YTO HEMAOXUM BCIIOMOTATEABHBIM
CPEACTBOM AASL MHTEPIPETAL[UH SIBASETCS 9MIIa-
THSI — MPEACTaBAEHHE CeOsl aBTOPOM CHHUMKA MAU
o6pexToM potorpadpuposanus (6, 5-7]. Orpann-
YeHHEe 3A€Ch TOABKO OAHO — HEIIOAHOTA HAIIETO
COLIMAABHOTO M ITOAUTHUYECKOTO OIIBITA, HE3HAHUE
BCEeX 3aKYAVCHbIX aCIIEKTOB IIOAUTHIECKOM IIPAKTH-
KH. A€AO B TOM, 4TO OIIBIT CAMOT'O ABTOPA CHUMKOB,
IIOHUMaHKe UM CyTH GpOoTOrpadupyeMbIXx 0OHEKTOB
MOXKET OKa3aThCsl HEAOCTATOYHBIM AASL 6OA€€ TTOA-
HOT'O IIPEACTaBAEHUS pOTOrpaPUpyeMOro coObITHS
VAU TIOAMTHYIECKOTO AUAEPA.

Tak, ceMHOTHYECKASI ¥ CTPYKTYPHAS HHTEPIIpe-
TALMsI MOXKET OBITH IPUMEHNMA [IPU AHAAK3E OIIpe-
AeAeHHOM cuTyaruu o ororpadpun. Pacumppossi-
Basl CMBICABI, KOABIL, BAXXHO Pa3ANYaTh 3HAKU-UKOHBI,
3HAKU-yKa3aTeAr U 3HaK¥ CUMBOABL Hanpumep, 3Ha-
JOK B BUAE POCCHIICKOTO FOCYAQPCTBEHHOTO ¢aara
0603HaYaeT IPUHAAAEKHOCTD BAAAEABLIA K 3aKPBI-
TOM SAMTHOM I'PYIIIIE, BO3MOXKHO obaaparomen cyie-
CTBeHHBIMU TpuBHAervsiMi. Ecan Ha pororpadun
3arieqaTA€H MOMEHT CXKMIAHUS paara rocyAapcTBa
VAW HeOPEXXHOTO C HUM OTHOLIEHHS, TO 9TOT CHUMOK
B KaueCTBe 3HaKa — yKa3aTeAsI FOBOPUT O He IIPOCTO
HeyBaKEHHHU K CHMBOAY TOCYAQPCTBA, HO 1 00 OTpH-
IJaTEAPHOM OTHOIIEHHUH K [TOAUTHKE FOCYAAPCTBA,
TOTOBHOCTHU K IIPOTECTHBIM AEMCTBUSM, KOTOPBIE
IIOAAEXKAT YTOAOBHOMY IIPECAEAOBAHHUIO.
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CrpyxrypHass uHTepnperanus ¢ororpaduit
IpeATIoAaraeT oOHapy>KeHHe COLIHAABHOM UAM IIO-
AVITHYECKOM CeTU OTHOILIEHUMN HA ITOCAEAOBATEAD-
HOM BBITTOAHEHUU HECKOABKHX ITOMCKOBBIX IIArOB:
a) CHCTeMbl UHTepaKLuK; 6) 06IecTBeHHbIX Mpa-
BUA (HOPM, OIIPeAEASIOIIHX JKeAAEMOe TIOBEACHHE,
IIeHHOCTeH, PerAaMeHTHPYIONUINX XKEeAAeMYIo IIeAb
AEVCTBHI, )XM3HEHHBIX 00pa3IioB, Hepa3pbIBHO CBSI-
3aHHBIX CO CTUAEM >KU3HH, HPABOB, dTHYECKUX HOPM,
3aKOHOB); B) MAE; I') KH3HEHHBIX BO3MOXKHOCTEH
(BUAMMbIE 3HAKH 6AATOMOAYYHS).

OrTMeTuM, 4TO CTEpEOTHIIBI B OAEXKAE BecbMa
IIpUMeYaTeAbHbI Ha pOTOCHUMKAX — KOTAQ O4YeHb
MIOXOXKHE HAM TIOYTH OAMHAKOBbIe YepHbIe, TEMHO-
CHHHe AU IJBeTa XaKy OpIOYHbIe KOCTIOMBI Ha KH-
TasIHKAX Yallle BCEro MOSBASIOTCS Ha GpoTorpadpusax
1970-1980-x rr.

MHuTepecHbI AAsl aHaAK3a GoTOrpaduu nepBoi
Aeant CIITA Mumeas O6ambl, Ha KOTOPBIX 3aIIedYar-
A€HO KaK )KeHIIWHA YXa)KUBaeT BMeCTe CO INKOAbHU-
KaMU 32 CAAOBBIMU AePeBbsSMHU U BBIPAIUBAET 3eAHb
Ha Ay>karike niepep bearim oomom. ITonsATHO, 4TO BBI-
paleHHble pacTeHHs OTHIOAb He COKOHOMST PpUHAH-
COBbIe CPEACTBA HAAOTOIIAATEABIIMKOB IO COAEpPIKa-
HUIO TIPEe3HACHTCKOMN YeThl, OAHAKO CHMBOAMYECKH
OHHU OYEHb AOXOAYHBO AOHOCST HACI0 AEMOKPATHY-
HOCTH IIPE3UAEHTA, er0 OAM30CTU C aMEPUKAHCKIM
HapOAOM.

CBUAETEABCTBOM >KU3HEHHBIX BO3MOXKHOCTEN
MO>XeT OBITh U300pakeHHe IIOAUTHKA, UTPAIOIIEro
B TOAbQ), MAM HAAUYHE B 9CKOPTe aBTOMOOHAEH cO-
IPOBOXAEHUS PEaHUMOOHASL, YTO ACHCTBUTEABHO
TOBOPHT O 3HAYMMOCTH I1€PeBO3UMOro Auna. B mo-
BCEAHEBHOM >KM3HU YACTO HAOAIOAAIOTCS TOHKHUE
IMPU3HAKU CTaTyCca U BAACTH, NPEUMYIeCTBEHHO
HeBepOaAbHBIe, HO XOPOLIO 3aMeTHbIe Ha CHUMKAX:
IIOBOPOT FOAOBBI MAY KOPITYCa T€AA 110 OTHOIIEHHIO
K cobecepHUKY, MUMHKA U T.TL. [2, 277 ].

OueBHAHOE KaUeCTBO OAEXKABI IIOAUTHKA, ITBET,

AAMHA TAaACTYKA M AQXKe pa3Mep y3Aa, MapKa da-
COB YeTKO CBHUAETEAbCTBYIOT O CTaTycCe IepCOHBI.
Ho moauac o0 BAaCTH MOXXET CBUAETEAbCTBOBATH U Ha-
POYHTO HeOPEKHBIH IICEBAOAEMOKPATUYECKUF CTHAD
B OA@XAE, IOCKOABKY OHA B AQHHOM CAYYae CAYXXHUT
He CPeACTBOM AOCTIDKEHMS IIPECTIKA, a TPU3HAKOM
TOTO, YTO OH y>K€ AOCTUIHYT.

AMCKypcUBHas HHTepIIpeTals IoAPa3yMeBaeT
CBSI3b C TOM KaTeropuem IOAy4YaTeredl MHPoOpMa-
ITMH, KOTOpPbIe B HEKOTOPOM POAE YKe OIIpeACAeHb.
Taxoxe, AMCKypCHBHAsI HHTepIIpeTalus ITOMOraeT
OTBETUTb Ha BOIIPOC O TOM, KaKiM 0bpasoM OyaeT
BOCIIPUHSAT CHUMOK CaMbIMH Pa3HBIMU ITPEACTaBH-
TeASIMU ayAUTOPHI — HMCXOAS M3 TIOAOBO3PACTHbIX
IIOKa3aTeAel, ypOBHs 00pa3oBaHus, 0COOeHHOCTe
CYyOKYABTYPbI, TOAUTUYECKHIX B3TASIAOB, HAIIHOHAAD-
HOM, KOHPECCHOHAABHON U NPOPeCCHOHAABHOM,
KAQCCOBOM mmpuHapAexxHOCTH. Heapsst 3a6piBath
U O TOM, YTO IIPU HHTEepIpeTaluH 00513aTeAbHO
AOAKHO YYHUTBIBAThCS MECTO pa3dMellleHus CHUMKA.
Tak, HanpuMep, CHUMOK, pa3MelljeHHbIH B HAAIO-
CTPUPOBAHHOM XXypHaAe, COBEPIIEHHO HHaYe OyAeT
«TIPOYUTAH > II0 CPABHEHHIO C TeM e CHUMKOM, II0-
SIBUBIIEMCS Ha OQUITMAAbHOM KaHaAe TB nau B un-
$opMaIIMOHHON KOAOHKE 3KCTPEHHBIX HOBOCTEH
Huteprera u T. A. TakuMm 06pazom, KOHTEHT $OTO-
MaTrepraAa BO MHOTOM OIIPEAEASIeTCS KyAbTYPHBIMU
MOAEASIMH BOCITPHATHS, OOHAPY>KeHUsI 3HAYHUMBIX
M BaXXHBIX SIBACHUM ACHCTBUTEABHOCTH U €€ HIOAH-
coB. Copeprkanne GpOTOIMYOAUKAIUI ITOYTU BCET-
A aKI[eHTHPOBAHO B 3aBUCHMOCTH OT TOTO, KaKHe
KYABTYPHbIE CMbICABI 1 HOPMBI « PabO0TalOT> IIpH eé
COo3paHHMU. B 0AHMX cAydYasix KyABTypa HaKAQAbIBAeT
CBOU OTPaHHYEHMs Ha CIIOCO0 H300paxkeHUs CyO'D-
eKTOB BAACTH, B APYTUX — B IJeAOM Ha BO3MO>XKHOCTb
pernpe3eHTaI[uH TeX AU MHBIX QPArMeHTOB AeHCTBHU-
TeAbHOCTHU. CTeneHb pasAM4Mil B IPOYTEHUHU POTO-
CHUMKa OyAeT 3aBHCETb OT KYABTYPHbIX Pa3AUYHUI
ABTOPOB U AYAUTOPUH U3AAHHUI.
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“In today’s world, when a nuclear bomb made the use of military
force obsolete, terrorism should become our main weapon”.

Rooted in the mists of time, at the turn of the XX
and XXI centuries terrorism influenced by globaliza-
tion processes has acquired new shapes and mean-
ings essentially changing the entire world order. This
concept has become an integral part of contempo-
rary political discourse. Now the word “terrorism”
increasingly appears in the mouth of politicians, it is
associated with any violent action of hostile parties,
whether the acts committed by alone maniac, an or-
ganized group or state. Broadcasted in the media as
a “bargaining chip” in the international relations, the
terrorism has become synonymous with the univer-
sal evil, but the very term “terrorism” is not defined,
unless, of course, falling into truism. It is certain that
terrorism is a generic term, on the basis of which
we must distinguish its kinds, especially traditional
terrorism incorporating ethnic and religious terror-
ism, and modern, global terrorism, which produces
horror as a transnational event and has become the
main tool of geopolitical confrontation in the XXI
century.

Presenting terrorism from its origins to the pres-
ent day as a special way of violent behavior, we will
distinguish three main phases of existence. In the

A.M. Sakharovsky

first, initial phase, terrorism appears as a sporadic phe-
nomenon in centuries, when the essential moments
are hostile aggression and demonstration of small
force possibilities against a large force. In its second
phase, terrorism rather serves as a means of achiev-
ing political goals being closely intertwined with
nationalistic aspirations, and its essential bases are
enriched by various ideologemes. Finally, the third
phase, which we can mention as a stage of large-scale
terrorism institutionalization, is its functionally de-
termined form when its essential features are ampli-
fied by globalization.

Regarding this, the problem of the “terrorism”
concept interpretation gets additional arguments.
And this is despite the statement of the fact that
there was no single approach to defining the es-
sence of this phenomenon, and that all attempts of
the term meaningful interpretation are currently at
an impasse. Some researchers totally refused to give
any definition to this phenomenon because of its
strong blur [1, 5].

This state of affairs has its own explanation, and
above all due to the fact that terrorism is a collec-
tive and synthetic concept. It covers a wide range of
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social and political life phenomena — from the ac-
tions of extremist religious and ethnic groups to any
armed conflict, which does not fit into the frame-
work of the traditional understanding of war. Jeftrey
Simon notes that there are currently about 212 defi-
nitions of terrorism, about 90 of which are used by
states and other international institutions [2, 29].

However, such an abundance of characteris-
tics indicates only extended functional-semantic
meaning of the term “terrorism” and that it cov-
ers various aspects of social and political life inside
and outside the state without changing its essence.

Therefore, defining terrorism, we should not list
all its features and characteristics by the principle
of “all in one basket”. In fact, we meet an approach,
when specific characters of terrorism in their set pre-
vail over its essence. When we almost omit the fact
that the main feature of terrorism is violence with
the aim of demonstrative fear spreading.

However, the purpose of this article is not to
define and describe the foundations and origins of
terrorism genesis, but to consider its modern trans-
national types and the role given to it in the current
political realities and marked by the society itself.

It is no secret that the society of modernity al-
ready goes into oblivion in many spheres, and that
postmodernism comes to its place, yet obscure
and poorly studied, with its denial of human and
rethinking of the fundamental concepts. In terms
of postmodern trends and growing globalization,
traditional terrorism is known as a violent way of
achieving the goals with “small means” and clearly
not on the battlefield gets a special political status
and development. This is primarily due to the fact
that terrorism itself has long gone beyond one coun-
try borders or even one sphere of influence. Its role
has increased dramatically in international relations,
and it became increasingly perceived as a transna-
tional phenomenon. The reasons for this transfor-
mation can be found in the global processes of politi-
cal and economic integration and unification united
by a common concept of “globalization”.

As known, the motive force for the globaliza-
tion (as we are interested only in its political and
economic aspects) was the appearance of the first
multinational companies in Europe in the XVII cen-
tury (1600 — East India Company, 1602 — Dutch

East India Company), and as a consequence, the
spread of European economic and financial mod-
els around the world. For the first time, the term
“globalization” was used by Karl Marx in a letter to
Engels in late 1850s: “Now the world market actually
exists. With the participation of California and Japan in
the world market, the globalization is accomplished”
[3,192].

Further, the process of globalization only in-
creased its speed ultimately leading to the almost
complete elimination of any economic, political and
cultural barriers between countries and the creation
oflarge economic and political integration areas. Re-
duction of state intervention in the economy and in-
crease of political influence by large transnational
corporations have led to a weakening of the national
states and reduction of their sovereignty. The mod-
ern state has become a hostage of influential inter-
national organizations, increasingly delegating its
powers to them.

This kind of anti-national and anti-state pro-
cesses have led to the fact that traditional terrorism,
which got a powerful impetus to development in
the XX century due to the collapse of colonial em-
pires and beginning of the world struggle for inde-
pendence by colonized peoples of Asia, Africa and
the Middle East, at the turn of the centuries goes out
of the narrow national and government frameworks
and becomes global. It is a mistake to believe that the
modern terrorism is an antiglobalist phenomenon,
a peculiar form of protest against the world order.
The XXI century terrorism, used by the world’s po-
litical and economic elite as a means of pressure on
the domestic politics of sovereign states, is becom-
ing one of the main “locomotives” for the world glo-
balization, its indispensable component. The prob-
lem is in the fact that the terrorism as a transnational
space continues expansion having the “power — so-
ciety” relations sphere as a priority target.

The terrorism, as a phenomenon of global im-
portance and an effective factor in the political life,
includes both the very action — terror and the per-
petrators of these actions — terrorists infected with
nationalist and extremist ideas. The unity of these
components (the terror, the subject/object of the
terror and the ideologem) and the interest of some
forces to use terrorism as an instrument (tool) for
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their own benefit now determine the essence of the
globalist terrorism as an institutional formation de-
signed primarily to produce total fear.

The development of computer technologies and,
above all, the Internet, which made the entire world
to be a target of terror, plays a significant role in the
globalization of terrorism. From now on, messages
of fear and terror can reach absolutely anyone, and
this fact testifies to the global nature of terrorism
and its increasing role as a factor of political life,
which assesses the effectiveness and legitimacy of
the government and international coalitions.

The basic principle of terrorism, by which it has
successfully adapted to the globalist world, is the
principle of “economy”. This principle of “econo-
my” should be seen as a feature of globalization that
unites politics with the economy. The main credo of
large multinationals — “minimum costs and maxi-
mum income”, which became the basis of economic
globalization, is now perceived as an effective means
to achieve political goals. According to this standard,
customary political achievements set the tone of in-

ternational relations. Terrorism thus replaces the
“great war” as an economical means, because today
the terrorism is acceptable at the level of interstate
relations, and most importantly, it is cost-effective
means to achieve geopolitical goals making the very
nature of international relations more unofficial and
controversial.

Modern terrorism keeps pace with the time
developing both in scope drawing more and more
young people into its ranks and in depth continu-
ing to improve organizationally and technologically.
However, even with this, the lumen is still planned in
the distance, as evidenced by political orientation to
the fact that the terrorism can be eradicated. This can
be achieved only through the application, in accor-
dance with the UN Charter and international law, of
sustainable comprehensive approach that includes
active cooperation of all states, international and re-
gional organizations, and by redoubled efforts at the
national level. In short, global terrorism should be
fought in a global scale, but what prevents the imple-
mentation of such an approach?
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Abstract: The family is the source of the gift of love to each individual. The family is the consid-
ered as the main source of life to every person, society and state. The family relations are regulated
based on the principles of free will of the man and the woman, of equality of spouses in the family, by
mutual agreement in solving internal family, the priority of family education of children, by ensuring

a better future to the children.

The evolution of the family concept from the old Roman Law to the now days concept of the

foreign legislations is main topic of the first part of the paper.

The aim of this paper is the treatment of the effects of the end of marriage by natural death com-

pared to the effects caused by the declaration of death. The paper brings a comparison of the effects

on the end of marriage by the declaration of death of one of the spouses.

This paper aims to give an answer to the following questions;

Will marriage still exist in case one of the spouses will be declared dead?

which will be the effects on the marriage and on the other spouse if one of the spouses is declared

dead? What happens if the declared reappears?

Keywords: marriage, end of marriage, effects, declaration of death, surviving spouse.

The marriage institution is been regulated for cen-
turies by the norms of Roman law. In Roman digesta
matrimonium or marriage was considered as a rela-
tionship between a man and a woman, a lifelong part-
nership that includes the divine and human law [1].

Matrimonium derived partly from the word
mater- mother. The Romans saw marriage as an in-
stitution that legitimate the child reproduction.
The marriage was not a Sacrament (a medieval ec-
clesiastical concept), but simply a social fact with
some certain legal consequences [2,174]. Marriage
was seen as an important event in human life not
only in terms of his private life, but also a kind of
public duty [3]. Marriage in Roman law fulfill sev-

Marriage is the only form of slavery permitted by law.
John Stuart Mill

eral functions; as economic function, the woman
was part of a new family, the wife ends her relations
with her family of origin and enters on husband’s
manus or paterfamilias where her husband lived.
One of the obligations that arise for the married
women was bringing with her some of her property
form the family of origin (dos).This property would
serve to provide a better coexistence of the family.

The social function, which consisted not only in
the relationship between spouses but also affinity
relations created by marriage. Also, a very impor-
tant function is the biological one, which consist in
the purpose of reproduction. Marriage is an evolv-
ing and dynamic institution. This means that social
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changes in different systems and in different time
strongly reflected in this institute. Consequently the
meaning of the marriage by the Roman law and the
consequences between spouses social have changed
by the social evolution although the importance of
this institute has not faded with time, but continue
to be protected in a particular way.

Marriage as a legal cohabitation is based on the
principal of moral and legal equality of spouses, the
feeling of love, respect and mutual understanding as
the basis of unity of the family. Marriage and family
enjoys special protection by law [4, art.1].

Marriage is an institution that creates a juridical
relationship, creating so a community in which hus-
band and wife should respect and help each other
and act in the best interest of the family. Spouses
must be faithful and should provide mutual assis-
tance. Man and woman in marriage have the same
rights and obligations [5, art.1].

According to Russian legislation the concept of
family is given in a narrow way; “A marriage shall
be entered into at registry offices”. “The rights and
duties of spouses shall arise as from the date of of-
ficial registration of their entering into a marriage
at registry offices”, differently from that given in the
Albanian and Spanish legislation.

The Italian legislation provides the concept
of “marriage” in two meanings; as an act and as a
relationship: the first is the manifested will of two
people of different sexes, in the characteristic form
of celebration of the marriage, stating the desire “to
receive respectively as husband and wife one another
[6,art.107], by creating a legitimate family. The sec-
ond is the legal relationship that the act establishes
between spouses, which lasts until the death of one
of them, unless it ends with the dissolution of mar-
riage [6, art.149].

The bond of marriage requires commitment by
both of the spouses to respect and fulfill certain es-
sential conditions and to avoid those elements that
legislatures recognize as impediment of marriage.
Some of these are important conditions for the va-
lidity of their marriage and their absence causes nul-
lity of the marriage.

Some of the essential conditions of marriage are:

1. Age of marriage is a substantial condition to
fulfill by both of the spouses. The Family Code pro-

vides the same age of marriage for man and woman,
both spouses should be over 18 years old. The age of
eighteen is the age of acquiring full legal capacity. As
long as the marriage is being considered as a signifi-
cant action and responsibility, which requires physi-
cal and intellectual maturity the spouses should have
full legal capacity.

The age of marriage in The Family Code is de-
fined by the reference made to the Civil Code pro-
visions on the legal capacity and to many others na-
tional and international which consider this age as
the border between a child and an adult. In terms of
age it should be understood that the Family Code
does not specify any maximum age for marriage or
the age difference between spouses. The ability to act
of the future spouses is an important condition in or-
der to help them understand and appreciate the im-
portance of this institution and the consequences
that arise from it.

The evaluation of the importance of this insti-
tute is obvious even in the conditions that are to be
met by the willingness expressed by the spouses.
Free consent to marriage (Article 8), is a condition
for entering into marriage. Lack of freedom of con-
sent for marriage in situations of mistake, duress,
misrepresentation or fraud causes nullity of marriage
because of an absent of pure expressed will.

According to Roman law, a person could not
be legally married with two different persons at
the same time. The Romans saw marriage as a mo-
nogamy relationship. Persons who bound a second
marriage became the target of social embarrassment
(Infame) [2, 178].

With the dissolution of the first marriage, each
spouse may enter into a new marriage relationship.
Roman law provided for a period of “mourning” of
10 months, within which one of the spouses could
not get a legal marriage. The principle of monoga-
my is forwarded and saved in the current legislation.

The Albanian legislation provides the invalid-
ity of the new marriage, in cases when one or both
spouses are still in an existing marriage, therefore not
dissolved or declared invalid. In case of not respect-
ing the principle of monogamy the marriage should
be declared null. The marriage will not be declared
null if the previous marriage;

Is declared invalid
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Has been dissolved and there is a decision on its
dissolution

Has ended because of the death of one of the
spouses or due to the declaration of death.

The situation changes when one of the spouses is
declared missed. The declaration of missing of the
person is not legally equated with the natural death
which means that marriage is not considered termi-
nated. If the person is declared dead, it equates to
natural death and the first marriage is considered
ended first and second one valid.

When a person who is declared missed suddenly
returns and the other spouse is in a second marriage,
the second marriage should be valid after the dis-
solution of the first.

The Italian legislation differs from the Albanian
legislation, since it respects the system of monog-
amy (Article 86 of the Civil Code), under Article
65, authorizing the surviving spouse to conclude
a new marriage, so the marriage of the person de-
clared dead will be considered ended. For sure it
could not be said that the law allows the creation
of a second valid marriage, next to the one between
that of the declared dead person and his surviving
spouse. In this case the existence of two marriages,
both valid will be in conflict with the principle of
monogamy [6, 69].

The end of marriage was particular regulated by
the Portugal legislation, which in Article 115 of the
Civil Code provides that by declaring the person
dead came the same effects as the natural death,
but it does not bring the end of marriage, without
prejudice to the following article (Article 116). This
article allows the spouse of declared dead to bond
a new marriage and if in case the person reappears
(or if there are facts that shows that the person has
been alive meanwhile a new marriage is registered),
the first marriage will be dissolved (divorce) on
the date of the announcement of the declaration of
death.

The effects of the end of marriage by natural
death vs declaration of death.

Death of one of the spouses is one of the leading
cases on termination of marriage. In this case it is
not necessary for the surviving spouse to ask for a
request for the dissolution of marriage to the court.
The natural death brings to the end all the physio-

logical functions of the body and consequently the
dead is not any more subject of the law. Actually as
a legal category of natural events death of one the
spouses causes the termination of the marriage.

In some countries, the declaration of a person
dead automatically brings to the termination of the
marriage (ex, Albania, Spain, Italy, UK). In other
states the declaration of death does not result in
an immediate termination of marriage but occurs
as a result of entering into a new marriage relation-
ship of the surviving spouse (Germany “marriage of
the person declared dead will end only with the new
marriage of the surviving spouse “ [7, art. 1348], Ar-
gentina, Portugal).

In the third and the final group of the states, the
declaration of the death, does not lead to the end
of the marriage. The surviving spouse could not en-
ter automatically into a new marriage (in the third
paragraph of Article 195 of the previous Civil Code
of Spain [8] and all the legislation that follow the
canon law).

According to De Castro and Bravo [9, 551-552],
(paragraph 2, Article 195) does not allow the surviv-
ing spouse to enter into a new marriage.

This authors interpret the norm in a differ-
ent view confirming that there is no legal modifica-
tion of the situation. The marriage ended with the
death of the spouse (Article 52), and not because
of declaring the person dead”. They defend the idea
that “declaring (is an uncertain presumption) and as
such does not authorize the right to enter in a new
marriage of the surviving spouse. According to the
authors the article “clarifies that the civilian norm (as
the norm of declaration of death is not enough for
the surviving spouse to enter into a new marriage),
there is no obstacle to apply the provisions made by
the canon law.

The same opinion is found even in Serrano &
Serrano, confirming that the same effects of the natu-
ral death can’t be attributed to the declaring the per-
son dead “because the end of the marriage would
bring immediate effect in case of natural death,
which will make a final situation on the destiny of
the marriage “ [ 10, 400-404].

In this case there is no end of the marriage by
declaring a person dead, but simply is marriage leth-
argy. The marriage stays immoveable which means
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not consumed. With the appearance of the person
declared dead this transitory period disappear and
the marriage get back in the previous situation.

The civil law provides the same effects as to the
natural death and to the declaration of the person dead
by a court decision. In this case we don’t have to do
with a clear legal fact of a natural event. The court deci-
sion brings the termination of marriage even though
there is not a confirmed event and a natural death.

So the legislator provides the same effects to the
marriage ended by natural death with the end of
marriage by declaring the person dead. Declaring a
person dead can bring the end of the marriage, the
date of death should be determined by the court,
and the decision must be published in the Official
Journal and should be send to the relevant office of
civil registration. Death declared by court equal in all
effects with the natural death [11, art. 22].

Although marriage ends with death, some con-
sequences are verified, which have their source pre-
cisely in the marriage and which have personal or
property character. The effect arising from the ter-
mination of the marriage as a result of death (natural
or civil) of one spouse are:

The surviving spouse may enter into a new mar-
riage. This free status derives from the widow/wid-
ower status of the surviving spouse, which shows
that the person was married and the marriage ended
with the death of the other spouse. Some marital im-
pediments still stay for the surviving spouse which
comes precisely from the marriage ended by death.
These impediments of marriage are linked with the
affinitive relations between parents-in-law and the
bride as well as mother in law and groom [4, art.11].

The legal community and every other property
regime established between spouses ends. Conse-
quently begins the process of property division if a
legal community applies [4, art.96].

The surviving spouse is entitled to inherit the
dead spouse depending on the type of heritage (le-
gally or testamentary), except in the case when the
surviving spouse is declared unworthy and his un-
worthiness is not forgiven, or it has resigned from
the inheritance, or is excluded, or is not included in
the will at all.

The surviving spouse has the right to keep the
surname that has taken from marriage. The right of

keeping the surname is not an obligation, therefore it
does not affect the right of the surviving spouse to
change surname. It is in the will of the surviving
spouse to change or not her/his marriage surname.
Such provision does not take place in cases of di-
vorce.

In case the husband’s death is caused by an il-
legal action of the third person [12], the surviving
spouse has the right to demand the compensation of
losses property that have come from the reduction
of household income, as well the other non-proper-
ty damages for spiritual health suffering, violating
the values and quality of personal and family life, rec-
ompense for funeral expenses, for health insurance
and the costs of judicial protection.

The right to family pension. Persons who are in
charge to the dying person, who met the conditions
for the benefit of one of the types of pensions or re-
ceived pensions have the right to receive family pen-
sion. The surviving spouse loses the right to family
pension if he/she gets married.

The right of the surviving spouse to benefit from
other additional payments. This payment shall be
granted: a) the insured person or pensioner in case
of death of a family member that he is in charge, b)
the person who took care of the insured dead person
who paid the funeral expenses.

In difference to the end of marriage by natural
death of one of the spouses, where the effects are
definitive, in the termination of the marriage as a re-
sult of declaring the person dead the consequences
as also the situation are uncertain. This means that as
long as the death of the person is presumed, always
exists the possibility of reappearance.

The Albanian legislation, as well as the other leg-
islations that are taken under consideration in this
paper, provides the return of all the rights of the per-
son declared dead before declaring him as such in
cases of his reappearance. The reappeared person is
still considered married to his/her surviving spouse,
but with some limitations. If the surviving spouse
has entered in a new marriage during this time, the
previous marriage shall be considered ended.

The Russian legislation does not accept the idea
of restoring automatically the previous marriage of
the person declared dead, but asks for a common
consent of both spouses made in front of the registry
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office in a joint application, in order to give effects
to the previous marriage [13, art. 26].

Restoring the marriage means that the legal
consequences are not interrupted even during the
spouse absence. Earned assets during the absence of
the spouse shall be considered as common property,
except in case when it is provided differently in a
marriage contract. In the case when the surviving
spouse has concluded a new marriage, the Russian
legislation makes the same provision like the other
legislations, considering the first marriage ended.

Conclusions

This paper aims to treat the marriage institute
and it’s termination by comparing the provisions of
different legislations. Special attention is paid to the
effects of the termination of the marriage by natural
death and by the declaration of a person dead.. The
natural death is based on certain facts. The declara-
tion of a person dead is based on uncertainty and
presumptions.

Despite the differences of different provisions,
the effects deriving from the natural death of one
of the spouses are the more or less the same as the
effects arising from the declaration of a person dead.
Although not all the legislations provide the auto-
matically end of the marriage in cases of declaration

of death.

Some of them provide the termination of the
marriage only if the surviving spouse get involved in
anew marriage relationship otherwise the surviving
spouse will continue to be in the previous marriage
relationship. In my opinion these provisions try to
protect the personal and property interests of the
person declared dead. On the other hand such a pro-
vision probably could bring to a restriction of the
personal rights of the surviving spouse.

The declaration of death has a revoking character,
as if the person reappears he/she gain all the rights
that he/she enjoyed before the declaration of death.
He gain back even his/her marriage. Some of the
legislations provide this right with some restrictions.

The Albanian legislation provides that if the sur-
viving spouse has concluded a new marriage during
the time of her/his spouse absence, the previous
marriage shall be terminated. But there are some leg-
islations which have a narrow view in providing such
right as is the case of the Russian legislation. The
provisions of the Russian legislation do not accept
the idea of returning automatically to the previous
marriage of the person declared dead, but require the
mutual consent for the continuation of the marriage
by both spouses before the civil authorities.
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JlaTeHTHOCTb KaK ¢pakTop NeHUTeHUnapHoOu NPecTynHoOCTU

AnHOoTanmA: AaHHas CTaThs IOCBAIIEHA BOIIPOCAM AATEHTHOCTH YTOAOBHO-TIPAaBOBOM XapaKTe-
PHUCTHUKH IPECTYTACHUMN COBepUIaeMbIX OCYXXASHHBIMH B HCIIPAaBUTEABHbIX yUpeXAeHUAX. B AanHOM
CTaTbe PaCCMaTPHUBAETCS IPUYMHDI COKPHITHSA TPECTYIASHUN COBEPIIAEMbIX OCY>XACHHBIMU B YUPEXK-
AEHHSIX YTOAOBHO-UCIIOAHUTEABHOM CHCTeMBbI pOPMHUPOBAHHS, OIPEACACHHbIX IPUYNH U YCAOBMIA

AASL COKPBITHA.

KaroueBple cAOBa: IeHUTeHIMAPHAS IPECTYIHOCTD, OCY>KACHHbIH, YTOAOBHO UCIIPAaBUTEAbHbIE

YIPEXAEHUS, IIPABOCYAHE.

Omnpeaeaenne cTpareruu 60pbObI C IEHUTEHIH-
ApHOM IIPECTYIHOCTBIO SBASIETCS] OAHHM 3 dAEMEH-
TOB HOPMAABHOTO (YHKIIMOHUPOBAHUS 0OBEKTOB
YTOAOBHO-UCTIOAHUTeAbHO# crcTeMbl (paree YUIC).
B cBoux paborax A. 3. JKaauHckuil, ykasbiBaA «...
COILIMAABHO-IIPABOBbIE pelleHus B chepe OOpbOBI
C IIPeCTYIHOCTbIO, CBSI3aHbI C YTOAOBHBIM 3aKOHOM
U SBASIIOTCSI CPEACTBOM €ro PeaAr3aliuu> [1,153].
MccaepoBaHUE TaK HAU MHAYE 3aTPATUBAIOIIHE CIIO-
COOBI HEATPAAU3ALIMH [IPECTYIIACHHI COBEPIIAEMbIX
OCY>XKACHHBIMU B MECTAaX AMILIEHISI CBOOOABI IIpeA-
IIOAAralOT U3ydeHHe MX IIOKa3aTeAell i CTPYKTYPBL

IToAy4yeHHbBIEe AQHHBIE TTO3BOASIT 0OOCHOBATh BbIpa-
OOTKY OIlpeAeAeHHDBIX YCAOBHUIH IPeAYIIPeXAEHIHS
IPEeCTYIACHHI B MECTAaX AUIIEHHSI CBOOOADI [2,13].
OrMedaeTcst pocT YpOBHS IIPECTYIIHOCTH B Ije-
AOM II0 cucTeMe Ha 41,6% B IepByIO OuepeAb 3a CIeT
HK, rae yBeandenue cocraBuao 45,7%. Ilpu atom
YyPOBeHb 0CO00 YUHTHIBAEMBIX ITPECTYIIACHHUI [0 CU-
creMe Bo3poc Ha 56,8%. KoandecTBo moberos yse-
AUYHUAOCH Ha 64,2%, B T. 4. U3-110A OXpaHbI Ha 25%.
OcobeHHOCTH H3y4eHUsI CTPYKTYPbL U AUHAMU-
KU IIPeCTYIACHHI OCY>XACHHbIX B HCIIPAaBUTEABHBIX
YIPEXAEHHAX LjeAecoObpasHee HAYMHATD C BbIpa-
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OOTKH OCHOBHBIX 32Aa4, B PAMKAaX KOTOPBIX IIPOIIe
HAUMHATh usydeHue. IToaToMy aHaau3 cypeOHOI
IPAKTHUKH M CTaTUCTHYECKHX AAHHBIX ITO3BOAMA
cpopMyAHpOBaTh:

e IepBOe Mbl AOAXKHBI Pa3TPYIIIMPOBATh CO-
BepIeHHbIe NPeCTYTACHHUS II0 OAHOPOAHDIM ITPH-
3HaKaM;

e BTOpPO€ Pa3ACAUTDH OIIPEACACHHBIE TPYIIIbI
OCY>KAEHHbIX, KOTOPble BUKTUMOAOTMYECKH CKAOH-
HBI CTaTh )K€PTBAMU AAHHBIX IIPECTYIIACHHI.

B pamkax usyueHus AAHHBIX BOIIPOCOB, aBTOPOM
65140 IpOaHaAM3HPOBAHO 60Aee 1400 yroaoBHBIX
AeA, TIO $paKTaM COBepIIeHMs MPeCTYNACHUH, KakK
COTPYAHHKAMH, TaK U OCYXXAEHHBIMH, a TaKXKe BCe
CTaTHCTHYECKHUe TOKA3aTeAU XapaKTepU3yIOIue I0-
caepnne 10 aer.

O60061masi MoAyYeHHbIE AAHHBIE MbI MOYKEM C yBe-
PEHHOCTDIO CKa3aTb, YTO yKa3aHHOE KaTeropHpoBa-
HHe crieuPpUIeCcKUX TIOPeMHbIX IPeCTyIACHHH, OT-
AMYAIOTCS BBICOKMM YPOBHEM AQT€HTHOCTH.

/AATeHTHOCTb YKa3aHHBIX MPECTYNACHUHN IOA-
TBEPAMAH U COTPYAHUKHU HCIIPAaBUTEABHbBIX YUPeK-
Aenuil. Tak npu npoBeAeHUH ONpPOCa IO MPOTpaM-
Me HCCAEGAOBAHMI, Ha BOIIPOCE KaK Bbl CUUTAETe,
HMEIOTCS AM PaKThl COKPBITHS MPECTYIACHUI CO-
BepIIaeMbIX OCY>XA€HHbIMU B MCIIPAaBUTEAbHBIX y4-
pexxaeHusax. Ha npepaosxeHHbIe BADHAHTHI OTBEYAAH
HAYaAbHMKH M 3aMECTHTEAN HAYaAbHUKOB UCIIPABU-
TEAbHBIX YIPEKACHHH:

B moeit npakTuke Takoe cAydaroch-43,7% ompo-
IIeHHbIX PeCTIOHAEHTOB.

Taxoro He MOXxeT OBITD 22,7% OIPOIIEHHBIX pe-
CIIOHAEHTOB.

B Moeit pakTHKe TAaKOro He 65140-17,16% ompo-
IIeHHbIX PeCTIOHAEHTOB.

3aTpyAHAIOCH OTBETUTH 8,93 % OIpOLIeHHBIX pe-
CIIOHAEHTOB.

IIpu nmpoBeaeHMH Onpoca UHTepeceH PpakT, YTO
11,3% mpoco oTKa3aAUCh OTBeYaTh Ha IMMOCTABACH-
HbI# Bonpoc. [ToaoxuTeAbHOE KOAYECTBO OTBETOB,
MOTAO OBITH IIO HAllleMy MHEHHUIO FOPa3A0 OOABIIIe.
IIpu mpoBepeHMH ompoca psip COTPYAHHKOB IIO-
OOSIAKICh HETaTHUBHOM OLleHKU UX paboTsl FMeHHO
0OSI3Hb HCIIOPTHUTD OTYETHOCTD BBIHYXKAAET IIPEA-
CTaBUTeAeH AAMMHUCTPAIIMK K COKPBITHIO OT yYeTa
IIPeCTyTIAeHHS], KOTOpble HETOCPEACTBEHHO COBep-
IIAIOTCSA B YUPEKAEHHAX U IT0 CBOEH CYTH ITOCATAIOT

Ha HOPMAABHYIO PabOTY UCIIPABUTEABHBIX YUPEXK-
AeHuil. Bce 910 mposiBAsieTcs B 60AbIIIelT CTeIeHH,
3a CueT IPUHSTHS pelleHnil 06 0TKase B BO3OyxAe-
HHM YTOAOBHOI'O A€AQ TIO BbIABACHHBIM PaKTaM.

B neaoM, 60AbIMHCTBO cOTpyAHUKOB (49,67%)
OLI€HHMBAIOT IPOrHO3 Ha Pa3BUTHE IIEHUTEHIIHAPHON
IPeCTYIHOCTH Kak, 6yaer poct, 31,61% ocranercs
Ha [TPe)KHeM yPOBHe IIPeCTYIHOCTH B UCIIPaBUTEAD-
HbIX yupexxaeHusaX 1 10,96% canTaroT, 4TO IIpOU30ii-
AeT CHIDKEHHUe.

He cexpeT, 4TO KaXXADBII LIECTOM OCY>KACHHDIH,
B MICIIPAaBUTEABHBIX yIPEXKACHISIX OTOBIBAET HAKA3AHHE
3a COBepIIIeHVe YOUICTBA, KAXKABL TPeTHit 3a rpabesx,
pasboriHoe HamapeHue 1 OaHANTU3M. Kaxxabrit ms-
ThIIl 6OAEH AAKOTOAM3MOM H HapPKOMAaHUel, U3 HUX
65% C pa3AMYHBIMH TICHXIYECKHMU PACCTPONCTBAMY,
KPUMUHAAM3ALMS CIIEIIKOHTHHIEHTA IIPHBEeAa K POCTY
IpeCTYIAeHUM MPOTUB AUYHOCTH.

Tax Ha Bonpoc, kako# GakTOp, IO BalleMy MHe-
HUIO, HarboAee Jallle BCTPevaeTCsl [P COBEpPIIeHIN
IPeCTyNAeHMI MOCATAIOMKX Ha XXU3Hb U 3A0POBbE,
KaK OCY>KACHHDIX, TaK U COTPYAHMKOB U A€30pTraHu-
3ALUI0 AESTEABHOCTH YIPEXKAEHHI, 00eCIedrBao-
LIIMX U30ASIIIMIO OT 00IecTBa:

1. Tpaaurmu, o6bI9ay U HPABbI IPECTYIIHOTO
mupa — 44,83%

2. Huzkas 3aHATOCTD OCy>KAeHHbIX — 20,96%

3. llcuxudeckas HeypaBHOBEIIEHHOCTb OCYX-
AéHHBIX — 31,96%

4. Caaboe perreHrne KOMMYHAABHO-ObITOBBIX
pobaeM OCyKAeHHBIX — 7,09%

S. Heymenune ocy>XAeHHBIX BBIXOAUTD U3 KOH-
$AMKTHBIX cuTyanuit — 15,48%

6. Haawdue MepTBBIX 30H B CHCTeMe BUACOHA-
OAIOAEHUS 32 OCY>KAeHHBIME — 5,16

7. Caabast KOMIIETEHTHOCTb COTPYAHHKOB —
17.41%

8. Huskoe cocTosiHIe BOCIIUTATEABHO paOOTHI
C OCy>XKAeHHbIMU — 13,22%

9. HenpunsaTue Mep BO3AENCTBUS K HApyLIKTe-
AsiM pesxxuma — 21,29%

10. Markue Mepbl HaKasaHHUS K HAPYHIIMTEASIM
pexxuma — 25,16%

11. He craakuBaacs — 2,9%

Kax BHAHO U3 aHAAM3a MHEHUIT TPAAULIMH, OObI-
Yau ¥ HPaBbl IPECTYITHOTO MHUPA ABASIOTCS OAHUM
13 OCHOBHbIX $aKTOPOB COBEPLIeHH IPeCTYIIACHHI
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HOCSITAIOIIUX Ha KH3Hb U 3A0POBbE, KaK OCY>KAEH-
HBIX, TaK U COTPYAHHKOB M A€30PTaHU3ALUIO A€s-
TEABHOCTH YUIPEXAEHUI, 00eCIIeYNBAIOIINX U30AS-
LMIO OT obIecTsa.

TTOABOASI HTOTH, MBI MOXKEM CAEAATH CAEAYFOIIIHIT
BBIBOA:

MBb1 oTMedaeM, YTO IIPU IPOBEASHUH OIPOCa
PSIA COTPYAHUKOB FOBOPUT O BO3MOXHOCTH COKPBbI-
THSL IIPECTYIIACHHI COBEPLUIAEMbIX OCYXACHHBIMU.
OAHOI U3 IPUYMH COKPBITHSI, SIBASIETCS OOS3HB
HCIIOPTUTb OTYETHOCTH, YTO BBIHYXKAQET IIPEACTa-

BUTEACH AaAMUHHCTPALIMU K COKPBITHUIO OT y4yeTa
IPeCTYINAEHHUs, KOTOpPbIe HEIIOCPEACTBEHHO COBep-
IIAOTCS B YYPEKACHHUAX U IO CBOEH CYyTH ITOCATAIOT
Ha HOPMAABHYIO PabOTy HCIIPABUTEABHBIX YUpeX-
AeHuit. Bece aT0 mposiBAsieTcs B OOABIIIel CTeleHH,
3a cyeT IMPUHSTHS pelleHuil 06 0TKase B BO3OyxX-
ACHHMH YTOAOBHOTO A€AQ IO BBIIBAEHHBIM (aKTaM.
B 11eAOM, OOABIIHHCTBO COTPYAHHKOB OL}€HUBAIOT
IIPOTHO3 Ha Pa3BUTHE U yBeAWYEeHHE IIeHUTEHIIH-
ApHOM NPEeCTYNHOCTU B UCIIPAaBUTEABHBIX yUPeX-
AEHUSIX.
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Abstact: The Republic of Albania is committed to respect the general principles of democracy and
fundamental human rights of the Universal Declaration of Human Rights, the European Convention
on Human Rights, and itself commits to promote cooperation and good neighbourhood relations
with countries of the region, through signing a number of bilateral and multilateral agreements. In
the framework of interaction and intensification of relations with the European Union, in view of
democratization and transformation of the Albanian society, in accordance with European values
and principles, it signed a Stabilisation and Association Agreement which clearly determined pur-
poses and priorities that will be kept in mind by the Albanian state on its path towards the European
Union. This paper aims to present the approach of the Albanian environmental legislation with EU
environmental law framework to identify to what extent this legislation is approximate. The results
achieved are that Albania still needs to do more in the process of harmonization of legislation with
European legislation and its implementation. Overall, preparations in the field of environment are

at an early stage, highlighting the shortcomings of administrative capacity and funds.

Keywords: Stabilisation and Association Agreement, harmonization, environment, horizontal

legislation, waste management, chemicals, air quality, climate change etc.

Introduction

Stabilisation and Association Agreements of
the European Union with third countries consti-
tute the basis of the beginning of a process of politi-
cal dialogue, the establishment of common institu-
tions [11, p. 10] and also form the basis of close
relations between the European Community and
the associated country. The Stabilisation and As-
sociation process was defined as the main contribu-
tion of the European Union’s Stability Pact, based
on the conviction that the prospect of accession
of the countries of the region into the European
Union is an incentive to achieve stability and un-
dertaking reforms [12]. Albania is part of the Sta-
bilisation and Association Process announced for
the five Eastern European countries at the Zagreb
Summit in 2000.

The Albanian government is aware that any new
step along the membership brings new responsi-
bilities and requires work increasingly larger and
aims to intensify the reform of European integra-
tion, while maintaining a focus on meeting the pri-
orities identified in the Enlargement Strategy of the
European Commission October 2014 [2, p. 14]. To
become EU members, Albania must meet the crite-
ria established in the Copenhagen European Coun-
cilin June 1993. These criteria require, guaranteeing
democracy, the rule of law, respect for rights human
and minority rights; establishment of a market econ-
omy that can withstand competitive pressure and
forces of european common market; candidate state
must be able to respond to the obligations arising
from the “acquis communautaire” or the legislation
of the European Union. [1].
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The historical overview of relations between
Albania and the European Union

Diplomatic relations with the European Union
(EU) were set in 1991. The most important event in
the relations between Albania and the EU was re-
corded a year later, on May 1992, with the signing
of the Trade and Cooperation Agreement which
entered into force on December 1992. At that time,
Albania is included in the General System of Prefer-
ences (GSP), which represented a comprehensive
regime of trade preferences that the EU was offering
a wide number of countries with which it had con-
tractual relationship. Trade and Cooperation Agree-
ment of May 1992, allowed Albania to benefit from
the PHARE program funds. This constitutes an im-
portant step towards the restructuring of the EU’s as-
sistance to Albania in a number of areas that coincide
with the reforms which the country was involved.
Under this program, in the period 1992-2000, Al-
bania has provided considerable assistance.

In 1996, Albania was close to signing a new con-
tractual agreement with the EU, which will pave
the way for a classic association agreement. But the
contested parliamentary elections of May 1996, to-
gether with the deep financial and social crisis that
followed in early 1997 contributed in the failure of
any initiative in this direction. Political develop-
ments during this period in the different countries
of our region, the breakup of the former Yugosla-
via, created a number of new states, the parameters
of which differed from those of Central Europe,
so in 1996 the European Union adapted to Balkan
countries the so called policy “Regional approach”
General Affairs Council, at this time, define a set of
political and economic conditions that the Balkan
countries had to meet to develop and strengthen
their relations with the EU. These criteria were re-
lated to democratic principles, freedoms and human
rights, building respect and strengthen the rule of
law, protection of minorities, the development of
market economy, as well as regional cooperation.
Although oriented to help strengthen democracy
and reforms in the countries concerned, this policy
of the EU tried to give the expected results. Because
of recent developments regional, the tragic events in
Kosovo “traumatized” system of international rela-
tions and increased their pressure to find forms and

other ways to speed up the “integration” of South-
East Europe in the structures of the EU [8].

In May 1999, the European Union adopted a
new initiative for five Balkan countries: Albania,
the former Yugoslav Republic of Macedonia, Croa-
tia, Bosnia-Herzegovina and Federal Republic of
Yugoslavia, called the Stabilisation and Association
Process (SAP). This process aims to establish closer
relations between the EU and the aforementioned
countries, through the Stabilisation and Association
Agreement (SAA). In November 1999, the Europe-
an Commission presented a report on the feasibility
study on the opening of negotiations with Albania
for the signing of the Stabilisation and Association
Agreement, reaching the conclusion that, however,
Albania did not meet the conditions for such an
agreement. In November 2000, it took place in Za-
greb meeting of countries involved in the Stabilisa-
tion and Association Process. At this meeting, the
EU decided to intensify cooperation with Albania
through the creation of the High Level Group Al-
bania-EU. The purpose of this group was to assess
Albania’s capacity to assume the obligations of a
Stabilisation and Association Agreement with the
EU. Finally, the Commission found that although
much remains to be done in terms of meeting the
obligations resulting from a Stabilisation and Asso-
ciation Agreement, the prospect of the opening of
negotiations is the best way to maintain the pace of
political and economic reforms in the country. For
this purpose, the Commission concluded that it is
time to proceed with a Stabilisation and Association
Agreement with Albania [8].

In June 2001 the Council of Ministers of the EU
adopted the report of the Commission and request-
ed it to present a draft mandate to open negotiations
with Albania before the end of 2001. In accordance
with the Council’s request, in the month of Decem-
ber 2001, the European Commission presented to
the Council the draft of negotiating a Stabilisation
and Association Agreement with Albania [11,3-4].
General Affairs Council of the EU in its meeting on
October 2002, decided to open negotiations with Al-
bania. The Thessaloniki Summit held in June 2003 of
the so-called Zagreb II confirms the EU accession
prospects of the countries of the Western Balkans
region and paves the way for the use of instruments
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used in the new member states. In December 2003,
the Albania Readmission Agreement was initialed.
In May 2004, the European Union launched the
TAIEX program for the harmonization of legislation
for the countries involved in the Stabilisation and
Association process. In December 2005, the Euro-
pean Council adopted a decision on the principles
of a revised Partnership for Albania. In April 2008,
in Luxembourg signed the Readmission Agreement
Albania-EU [8].

In February 2006, in Tirana was initialed the
Stabilisation and Association Agreement. On June
2006, in Luxembourg, the Council of General Af-
fairs and External Relations, signed the Stabiliza-
tion and Association Agreement and the Interim
Agreement on Trade and Commercial Coopera-
tion. In July 2006, it approved the National Plan for
the implementation of the Stabilization and Associa-
tion Agreement. In July 2006 the Council adopted
a regulation to create a new instrument for Pre-Ac-
cession (IPA). IPA replaced the existing instruments
(PHARE, SPA, SAPARD, CARDS) from 1 January
2007. The Stabilisation and Association Agreement
between Albania and the European Communities
and their Member States was ratified by 25 member
states, in July 2008. It also signed an agreement to
facilitate the issuance of visas between the European
Union and Albania. The Stabilisation and Associa-
tion Committee in Tirana held its first meeting on
March 2010, while the Prime Minister of Albania,
delivered in Brussels, answers to the Questionnaire
of the European Commission, on April 2010. The
Albanian government concluded the submission
of answers to additional questions to the European
Commission Questionnaire on June 2010. Interior
Ministers of the Member States of the European
Union Council of Justice and Home Affairs ap-
proved the lifting of the visa regime with Albania,
on November 2010 [8].

Upon request by the Council, the Commission
presented its Opinion on Albania’s application in
November 2010, which assessed that Albania still
had to achieve a necessary degree of compliance with
the membership criteria and in particular to meet
the 12 key priorities identified in Opinion. In Octo-
ber 2012, the European Commission recommended
that Albania be granted candidate status, provided

the fulfillment of key measures in the areas of judicial
reform and public administration and revision of the
Rules of Parliament. The Commission once again
recommended that Albania be granted candidate
status in the Progress Report 2013 and identified
five key priorities for the opening of accession nego-
tiations. These priorities are: public administration
reform; independence, efficiency and accountability
of judicial institutions; fighting corruption; the fight
against organized crime; protection of human rights
(including non-discrimination policies, the Roma
community, and the implementation of property
rights) [8].

On November 2013 launched the High-Level Dia-
logue on priorities between Albania and the EU. High
Level Dialogue served as a tool to structure the EU-
Albania cooperation and to help Albania to main-
tain focus and consensus on EU integration. Taking
this into account, in light of the obligations that must
be met under the SAA, Albania has adopted a strate-
gic approach which will adjust the obligations it has
assumed under its capacity and national interest. The
priorities set in the National Plan for European inte-
gration are determined based on a number of sources,
including the Annual Work Plan of the Government,
SAA, the European Partnership, Albania’s progress
assessments contained in the Annual Reports of the
European Commission. Short term priorities in the
National Plan for European Integration in five main
priority areas are fully synchronized with the Guide-
lines on S key priorities adopted by the Albanian Gov-
ernment on May 2014 [8].

National Plan for European Integration is syn-
chronized with the National Strategy for Develop-
ment and Integration 2014-2020 to be adopted
on December 2014. For this reason, the National
Plan reflects the readiness of Albania to achieve its
short and medium term priorities in the process
of approximation with the EU by implementing
concrete measures, with special emphasis on June
2014 report, confirmed the recommendation that
the Council grant Albania candidate status. The Eu-
ropean Council adopted in June 2014 decision of the
General Affairs Council, who gave Albania the status
of candidate country. Receiving EU candidate sta-
tus and the start of negotiations for membership in
the European Union will constitute the primacy of
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political action. The correct implementation of the
Stabilisation and Association Agreement (SAA), the
fulfillment of the rest of the 12 priorities of the Ac-
tion Plan are key elements for the quality and speed
of the process of accession to the EU.

The assistance provided by the European
Union to Albania

Albania has benefited from Phare and CARDS in-
struments of the European Union. Also, through
the Instrument for Pre-accession Assistance (IPA)
during the period from 2007 to 2013, Albania has
benefited from IPA Component I — Transition As-
sistance and Institutional Strengthening and IPA
Component IT — Cross-border cooperation. Previ-
ous support include operations such as: technical as-
sistance, equipment and investment to shape better
policy development, supporting capacity of central
and local institutions to implement legislation of the
respective area and to monitor the level of pollution
(air and water), also included a series of infrastruc-
ture projects for construction of plant collection and
treatment of wastewater along the Adriatic coast in
order to maintain the quality of sea water. Addition-
al areas as nature conservation and climate change
have also received the support of IPA. Overall, EU
assistance during the period 2007-2013 is estimated
at 126 million Euro [9, p. 23].

Priority needs include further development of
governance capacity at central and local level to
develop and implement policies. Also, is needed
further alignment of policies and legislation for the
environment and climate of the EU, and ensuring ef-
fective implementation. The need for investment in
the water sub-sector are important, (nevojiten té
paktén 2.4 miliard Euro né pérputhje me direktivén
e BE-sé pér trajtimin e ujérave té ndotura, si edhe
¢do vit 52 milion Euro pér shpenzimet operative),
although there are limits to capacity management.
Use of certain investments, especially in the water
sector supported by IPA I, is not yet satisfactory. Al-
bania is vulnerable to climate change, especially by
flooding and soil erosion, at certain times. In general,
measures are needed to evaluate the risk of climate
change, as well as adaptation measures in these areas.

The expected results that will be achieved with
the assistance of the EU are: further approximation
oflegislation and environmental policy and climate

change legislation and the best practices of the EU
and implementation effectively; improving the sus-
tainability of investments through better coordina-
tion of stakeholders; ensuring sound financing for
operating and maintenance costs; determination of
mature investment projects in accordance with the
existing master plans; improving the collection and
treatment of wastewater; an investment master plan
for waste management, especially recycling, and a
list of mature projects for implementation are avail-
able; increasing the number of plants for waste man-
agement, especially recycling; functioning the only
mechanism of selection to identify priority invest-
ments in water, flood protection, waste management
and climate change are considered the combination
of grants IPA IT with IFN loans; develop and imple-
ment of strategies and action plans for risk assess-
ment and adaptation to climate change at local, re-
gional and national levels [9, p. 24].

Development and implementation of environ-
mental policies and action on climate, as well as
alignment of the regulatory framework with the EU
legislation will be supported through technical as-
sistance, provided through twinning, service con-
tracts, TAIEX and international agencies specialized.
Preparation of projects mature and viable infrastruc-
ture investment will be supported through techni-
cal assistance for feasibility, evaluation, impact as-
sessment, projections and other studies. It provided
that all donor funds and other financing of the EU to
be involved in a single process of prioritization and
selection. IPA II [13, p. 11] will be invested mainly
feasibility studies, impact assessments or design
studies in order to prepare profitable investments.
Instrument for Pre-Accession Assistance (IPAII) is
the main financial instrument through which the EU
supports the implementation of reform beneficiaries
with the aim of EU membership.

To support the various ministries in the first
half IPA 11 (2014-2020) [9, p. 4] will focus on
the development of basic elements of a sectoral
approach as the development of a plan for imple-
menting the strategy, budget planning, institutional
and organizational development, and Coordination
among others. Under the IPA II, Albania will benefit
from EU assistance for 2014-2020, an indicative of
640 million euros.
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Albania participates in these EU programs: Sev-
enth Framework Programme (FP7); Framework
Programme for Entrepreneurship and Innovation;
Lifelong Learning; Europe for Citizens; Culture and
Customs. Currently, Albania has finalized oris in the
process of finalizing new agreements for some pro-
grams, including Horizon 2020; Competitiveness of
Small and Medium Enterprises; Fiscalis 2020; Eras-
mus +; Creative Europe; Employment and Social In-
novation. Albania has applied for observer status in
the EU Agency for Fundamental Rights. Albania will
participate in cross-border cooperation programs
with the Western Balkan countries and neighboring
Member States, as well as transnational cooperation
programs under the European Regional Develop-
ment Fund.

The main achievements in environmental leg-
islation [2, 14-17].

In the field of horizontal legislation has been
progress in terms of transposition of the EIA Direc-
tive and the SEA, but there is no progress in terms
of other directives. The transposition of the EIA Di-
rective (2011/92/EU) has progressed excessively
reaching 97%, while that is working to its full align-
ment. Also, significant progress was also noted in
terms of transposition of the SEA Directive, reach-
ing 95%. Most of the provisions of this Directive
have been transposed by the adoption of Law no.
91/2013 on Strategic Environmental Assessment,
in February 2013. This law, transposing Annex and
most provisions, and provides the legal basis for the
adoption of secondary legislation. The full transposi-
tion of the Directive on Access to Information and
Public Participation that was achieved was in 2012.

In the area of further work in relation to the
environment is necessary alignment of horizontal
legislation, in particular the directives on environ-
mental crime. A more effective system to prosecute
and penalize environmental crimes should be ap-
plied. Environmental impact assessments are still
not systematically before the start of infrastructure
projects. Public access to information and consulta-
tion remains limited. Cooperation with civil soci-
ety organizations should be strengthened. Lack of
enforcement of environmental legislation is a major
problem. Crosscutting environmental strategy has
not been adopted yet. Public consultation, access

to information and collaboration with civil soci-
ety organizations is improved. First steps taken to
strengthen law enforcement must be intensified. The
process of environmental impact assessment has im-
proved, but needs to be strengthened significantly in
hydropower and mining industries in particular.

In the field of air quality, the division of re-
sponsibilities between the National Environment
Agency (NEA) and the implementing bodies have
been clarified. There are no plans at the local level
to ensure the quality of ambient air and not taken
any measures to combat violations recognized stan-
dard values. In terms of air quality, national strategy
on air quality and the law on ambient air quality have
been approved and should be implemented. Internal
prohibition of smoking has proved effective. Albania
has missed the deadline on its energy community
for the implementation of the 1999 Directive on the
sulfur content in fuel. Violations of the known values
for air quality standards continue. Air quality in cit-
ies remains very problematic [2, 14-17].

Progress has been made in transposing the ac-
quis in the field of waste management. Transposi-
tion of the Waste Framework Directive has reached
the extent of about 95%. Marked progress in this
area in the transposition of the Directive on waste
water sludge. Specifically, progress has to do with the
Council of Ministers Decision “Requirements for
use in agriculture of sludge of wastewater”, which is
sent to the Council of Ministers for consideration
and approval by the end of 2014. This Decision will
transpose the greater the provisions of this Direc-
tive. Transposition of the Battery Directive has pro-
gressed due to the adoption of Decision no. 866, dat-
ed 04.12.2012 “On the batteries and accumulators
and their waste”. The level of transposition is high,
reaching approximately 90%. However, national
legislation has not yet transposed the remaining six
provisions of this Directive. Transposition of the di-
rective on packaging waste was completed in 2012,
with the adoption of the Law on Integrated Waste
Management, in September 2011, and Decision
no. 177/2012 “On the packaging and their waste”,
in March 2012. The adoption of the Decision no.
705/2012 “On the management of end of life ve-
hicles”, in October 2012, has significantly improved
transposition of the relevant directive. The level of
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transposition has reached 83%. The level of transpo-
sition of the new WEEE Directive (2012/19/EU) is
atan early stage and the transposition rate of 8% is the
result of compliance with Directive 2002/96/EC,
which is approximated by the Council of Ministers
Decision No. 957, dated 19.12.2012 “On waste from
electrical and electronic equipment.” Transposition
of the Landfill Directive that is in the range 98%.
Only two provisions of the Directive (Article 2 and
14 (d)), remain to be transposed into national leg-
islation.

Progress in transposition is achieved through
the adoption of Decision “For landfill waste”, in
July 2012. Through the adoption of Decision
178/2012 “On the incineration of waste”, the
progress achieved in the transposition of Directive
2000/76/EC on the incineration of waste. Pursuant
to the Law 10463/2011 “On the integrated waste
management” is adopted Decision 765/2012 “On
approval of rules for separate collection and treat-
ment of used oils.” Regarding waste management,
the amendments made in October 2013 to the Law
on Integrated Waste Management are not in line
with the acquis. A national advisory body on waste
arose in July. In October, a waste management com-
mittee was set up to plan and coordinate the imple-
mentation of policies in this area, but the capacity in
waste management bodies remains very limited.
Waste separation is almost non-existent and recy-
cling rates are much lower. Most of the waste is still
disposed of in an uncertain legal and illegal landfills,
or incinerated. Waste management remains a serious
cause for concern. Separation of waste is very limited
and recycling remains rare. Most of the waste is still
disposed of in an uncertain legal and illegal landfills,
orincinerated. Medical hazardous waste are a major
concern.

In the field of water quality, progress has been
made in terms of transposition of the Water Frame-
work Directive because of the adoption of the “Law
for integrated water management”, in November
2012. The “Law for Integrated Water Manage-
ment”, which was approved in November 2012 has
transposed some provisions of the Directive of
urban waste water. In the area of water quality for
the management of integrated water entered into
force in December. Water supply and sanitation

strategy has not been adopted yet. A new treatment
plant water is put into operation at Shiroka (Lake
Skadar), bringing the total number of functioning
plants for treating sewage to five. Three other plants
are completed, but are not yet operational and two
are under construction. Implementation of the ac-
quis in the field of water quality remains at a very
early stage. In the field of water, water management
was transferred to the Ministry of Agriculture, Water
and Rural Development and the National Secretariat
of Water Council was created. Important regulations
for water use, according to the law for integrated
water management, were adopted. The quality of
bathing waters has improved in general, however, it
remains unsatisfactory in rivers. Untreated wastewa-
ter is the main source of pollution. Efforts are needed
to further expand the range of the test water of NEA.
In March, Velipoje treatment plant was completed,
but not yet operational. The number of operational
plants remain so five.

The transposition of the Drinking Water Di-
rective is at an advanced stage, we rate 80%. While
transposition of the Nitrates Directive is in its in-
fancy, with only 4 provisions of the Directive are
transposed into national legislation. The Bathing
Water Directive is fully transposed by the Council
of Ministers Decision No. 797 “On Approval of sani-
tation regulations”, “Management of bathing water
quality”, adopted in 2010.

In the field of nature protection, full transposi-
tion of the remaining provisions of the Wild Birds
Directive will be completed after accession to the
EU. The legislation transposing the Wild Birds Di-
rective are the Law for the Protection of Wildlife,
the Law on Hunting, Law on Protected Areas and
the Order of the Minister for approval of the list of
species subject to hunting in Albania. In the field of
nature protection, in January, the parliament passed
a law banning hunting, but hunting continues. Ef-
tective protection for certain protected areas should
still be guaranteed. Illegal activities such as hunting,
fishing, logging, extraction of natural resources and
construction remain common in protected areas.
In February, parliament approved an amendment
to the international trade in endangered species of
flora and fauna. Center for Research on Flora and
Fauna now must be consulted before the trading li-
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cense issued. A National Agency for Protected Areas
and the Albanian coast Agency were set up. Effective
protection for certain protected areas still need to be
guaranteed. Investments in plants must comply with
the obligations of protection of nature and especially
for protected areas and areas of high value natural
and to be carried out in accordance with the acquis,
in particular, the assessment of environmental im-
pact, the Water Framework Directive and Birds and
Habitats Directives.

Progress has been made in transposing the Habi-
tats Directive, which is in the range 86%. Progress
has occurred due to the adoption of the Law no.
68/2014, dated 03.07.2014 “On some amendments
to the law”, “On the protection of biodiversity” no.
9587, dated 20/07/2006 “. Transposition will end
after EU accession [S].

In the field of industrial pollution control and risk
management, transposition of the Industrial Emis-
sions Directive is thought to be around 44%, where
the main progress was achieved in 2011 through
the adoption of several laws. Most definitions of the
Directive are transposed by Law no. 10448 dated
14.07.2011 “On Environmental Permits”. Regard-
ing Chapter I1, ITI, IV and V of this Directive, impor-
tant for transposition is the Law “On Environmental
Permits”. In addition to the law “On Environmental
Permits”, another important act to transpose the
provisions of this Directive that have to do with
waste incineration plants and co-incineration plants
to landfill is Decision no. 178 dated 06.03.2012 “For
the incineration of waste” [7]. In the field of indus-
trial pollution control and risk management, the law
that is transposing the EU Directive on control of
major-accident hazards (Directive ‘Seveso II’), has
not yet been approved. Checks effective to reduce
emissions of pollutants from industrial facilities are
not yet in place. Self-monitoring by industry has
rarely been applied. There were no developments in
the field of environmental noise. In the field of in-
dustrial pollution control and risk management,
the law transposing the EU Directive “On the con-
trol of major accident hazards” is not yet approved.
Preventive measures are not implemented and the
preparation of risk is not applied. Self-monitoring
of emissions is not reliable. In October, a working
group was organized to inspect and assess the envi-

ronmental compatibility of oil exploration compa-
nies. Best techniques available to guide compliance
are not yet approved.

Full transposition of the acquis in the field of
chemicals is planned for 2015. A framework law on
chemicals management is not yet approved. A deci-
sion regulates the import of ozone-depleting gases
(HCFC) over the coming years up to 2040 was re-
vised in line with Albania’s commitments under the
Montreal Protocol.

Progress has been made as regards the transpo-
sition of the Environmental Noise Directive. The
progress achieved in January 2013 due to the adop-
tion of the Instruction no. 2, dated 7.01.2013 “On
the indicators, evaluation methods, rules and tech-
nical requirements of the methodology for assess-
ing noise levels, and for verification of interventions
made to resolve and improve the situation”. How-
ever, there are still some provisions that need to be
transposed. With regard to environmental noise, a
joint order of the Ministers of Transport and the En-
vironment was adopted, which sets the rules for air-
craft noise protection. He only partially transposes
EU directives [6].

In the field of climate change, Albania has ratified
the Vienna Convention and the Montreal Protocol,
in October 1999, and is a member of the Conven-
tion of the United Nations Framework on Climate
Change (UNFCCC), since January 1995. Albania
has prepared two National Communications in
2002 and 2009, and has successfully finalized an ap-
preciation for the preparation of the Third National
Communication to the UNFCCC. In December
2004, the Government of Albania has ratified the
Kyoto Protocol. By 2015, the Albanian Government
has planned the implementation of a series of activi-
ties to address the issue of climate change. Regard-
ing climate change, Albania associates itself with the
majority of the official position of the EU in the in-
ternational context [4].

It is also associated with the Copenhagen Ac-
cord, but has not yet put forward a commitment
to mitigation by 2020. Albania needs to focus on
the development and adoption of comprehensive
climate policy and strategy in accordance with the
expected policy framework for climate and energy
of the EU 2030. Considerable efforts are needed to
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fully integrate climate considerations in all relevant
sectoral policies and strategies. No progress can be
reported as regards alignment with the environment
acquis. Priority should be given to the creation of
monitoring, verification and reporting system for
greenhouse gas emissions in accordance with the
legislation of the EU Monitoring Mechanism’s.

Albania has participated regularly in the work of
the Accession Regional Network for Environment
and Climate (ECRAN). For climate awareness at
all levels remains low. Creating an inter-ministerial
working group on climate change aims to improve
cooperation between all stakeholders. Administra-
tive and technical capacity of the environment sector
remains limited, while the resources allocated and
remain largely insufficient funding.

Priorities in the framework of harmonization
with the environmental acquis [2, p. 24].

Regarding the environment, in the field of hori-
zontal legislation, some of the main priorities relating
to (i) the full alignment of national legislation with
Directive 2001/42/EC of the European Parliament
and of the Council of 27 June 2001 “For assessment
environmental consequences of certain plans and
programs” and Directive no. 85/337/EEC “On the
assessment of the effects caused on the environment
by the activities of private and public”, (ii) strength-
en the implementation of environmental legislation,
and (iii) ensuring properly to information and pub-
lic participation in decision-making meeting obliga-
tions stemming from the Aarhus Convention.

Enactment of the Law “On air quality’ and Regu-
lations for “Air quality assessment” and criteria for
several pollutants specified and complete approxi-
mation of EU legislation, are some of the main pri-
orities in this area. Also, in order to improve the air
quality, as priorities of the Ministry of Environment
are also (i) drafting national plan and local plans of
action to improve the air quality of the environment,
(ii) strengthen the national system for monitoring
the air urban and air emissions in line with European
standards, (iii) strengthening cooperation with in-
stitutions of the line for the integration of air quality
policies in their sectoral strategies.

Although they approved laws on waste manage-
ment, as well as management plans are in Tirana,
Lezha and Shkodra, improving integrated waste

management continues to be one of the main pri-
orities of the work of the Ministry of Environment.
Some of the priorities in this area separation of waste
at source, increasing recycling, capacity building
for waste management, the assimilation complete
dumpsite in landfills unsafe and assimilation com-
plete combustion of waste, construction of landfills
by EU standards, the provision of facilities for haz-
ardous waste, medical or construction, as well as
providing new investments in terms of separation
and recycling of waste.

In the area of water quality, the Ministry of the
Environment have its priorities: (i) improving the
legal framework through the drafting and adop-
tion of bylaws pursuant to Law no. 111/2012, (ii)
an assessment of the degree of the river basin as a
result of the activities of entities that use river water
and taking punitive measures, (iii) the creation of
a national registry of water resources, and (iv) im-
proving management of water resources in the ba-
sin and national level through the development of a
national strategy of integrated management of water
resources, development of management plans of two
river basins (Drin-Buna and Seman) and electronic
cadastre creation of national water resources.

In the field of nature protection, is important to
work to guarantee (i) the protection of protected ar-
eas, (ii) application of the rules adopted in 2011 for
the establishment of areas of special protection un-
der the Bill 2000, (iii) taking measures to prevent il-
legal activities such as hunting, logging and illegal
buildings in protected areas, and (iv) strengthening
the administrative capacity of the inspectorates to
fight these phenomena.

Regarding the field of industrial pollution, the
management of risks and accidents are some of the
main priorities relating to (i) the full alignment of na-
tional legislation with Directive 2010/7S/EU of the
European Parliament and Council dated November
24,2010, to industrial emissions (prevention and in-
tegrated control of pollution), (ii) strengthening the
rule of law to minimize and monitor industrial pollu-
tion, and (iii) ensuring proper information about in-
dustrial pollution and public participation in deci-
sion making the installations with an Environmental
Permit, fulfilling obligations arising from the Aarhus
Convention.
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In terms of sound environmental policies, one
of the main priorities in this area is to strengthen
the implementation of the decisions of the task force
set up to noise pollution in urban centers and coastal
tourist areas.

In the field of chemicals, two of the priorities of
the Ministry of Environment are full alignment with
EU legislation in this field and the implementation
of thislegislation, and the establishment of a nation-
al system of integrated management of chemicals.

Regarding climate change, alignment complete
with EU legislation that the drafting of the Nation-
al Strategy and National Action Plan on Climate
Change, the establishment of the national system
ofinventories in air emissions and greenhouse gases
emissions, and strengthening cooperation with in-
stitutions of the line for the integration of climate
change policies in their sector strategies, are some
of the priorities in this area.

In the field of forestry, the Ministry of Environ-
mental priorities have to do with (i) the approxima-
tion of national legislation fully with the EU in this
area, (ii) development of a 10-year-old New Strategy
for Forests and Pastures, and (iii) the National For-
est Inventory [2, p. 25].

Conclusions

Albania should make continuous efforts to
speed up the pace of transposition of legislation

with the EU and to implement effectively. Albania
should take measures to meet environmental stan-
dards by the EU and to achieve the standards that
other member countries of the EU in the environ-
ment. Lack of coordination between authorities
and institutions has resulted in a chaotic situation
where there is no progress because of the lack of
clear responsibilities. Besides the transposition of
the environmental acquis in the Albanian legisla-
tion is necessary to guaranteed the implementa-
tion of them. Also, it noted shortcomings in the
absence of necessary infrastructure and staff, to
engage with environmental problems. A problem
encountered in Albania has to do with the lack of
sufficient funds and thus it would be necessary
to enhance the environmental fund, which will
help in addressing environmental problems. There
has been little progress in the field of environment
and climate change. Further efforts are needed in
all areas to strengthen the administrative capacity
and to ensure the rule of law. Waste management is
particularly weak and water and air quality is low.
Overall, the resources remain limited and large in-
vestments are needed. Strategic planning should
be established systematic. Overall, preparations in
the field of environment and climate change are at
an early stage.
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