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On the definition of electronic administrative regulation

Section 1. Administrative law
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Abstract: The article presents the legal analyzes of the concept of electronic administrative regulations

(hereinafter — EAR). The author considered the legal acts’ provisions, which contain the various type definitions

of administrative regulations. Based on the study results, author makes conclusions about the legal nature of such a

complex phenomenon as the EAR and offer the definition of this term.
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K Bonpocy 06 onpepneneHuu NOHATUS 3JIEKTPOHHOIO
aAMWHUCTPaATUBHOIO periiaMeHTa

AnnpoTanms: B cTaTbe MPOBOAUTCS ITPAaBOBOM AHAAU3 TIOHATHUS IACKTPOHHOTO AAMUHHUCTPATUBHOTO PerAaMeH-

Ta (pasee — DAP) B pamkax HHPOPMATU3ALUU ACSTEABHOCTH OPTaHOB BAACTU. ABTOPOM OBIAM PACCMOTPEHbI I10-

AOJKE€HHSI HOPMAaTHUBHO-IIPABOBBIX aKTOB, KOTOPBIE COACPIKAT OIIPEACACHUS PA3AMIHbIX BUAOB AaAMUHHCTPAaTHBHbIX

PErAaMeHTOB.

Vcxops 3 pe3yAbTaTOB HCCAEAOBAHNS, aBTOP AEAAET BHIBOADI O IIPABOBO IIPUPOAE TAKOTO CAOKHOTO peHOMeHa

kak JAP u mpepaararoer cBoe onpeaeAeHHe AAHHOTO TePMHHA.

KaroueBbie CAOBa: 9AEKTPOHHBIN AAMUHHICTPATUBHBIN pETAAMeHT, FOCYAAPCTBEHHbIE YCAYTH, UHPOpPMAITMOHHbIe

TEXHOAOTHH, OpraHbl BAACTH.

B Hacrosmiee BpeMs, opraHaMu BAACTH, B II@ASIX PelleHUs
PAAA 3324, KACAIOIMUXCSA MHYOPMATU3AIMY X AeSITEABHOCTH,
OBIA TIPUHAT ITaKeT HOPMATHBHO-IIPABOBBIX aKTOB. BMmecTe
C TeM, 3aKOHOAATeAbHOE peryAupoBaHue B cdpepe 3aKpernae-
HHS IOPSIAKA IPEAOCTABACHMS TOCYAAPCTBEHHDIX YCAYT ellje
He AOCTHTAO AOAKHOTO YPOBHS Pa3BUTHS, BCAGACTBHE Yero
CTAHOBUTCSI HEBO3MOXKHBIM ObecIieueH e HeOOXOAUMbIX yC-
AOBHIL AAS PEAAH3AIIIH ITPAB, 3aKOHHbBIX HHTEPECOB U 00s13aH-
HOCTelt TpakAaH. TakuM 06pasoM, pasBUTHE SAEKTPOHHbIX
AAMMHHCTPATHUBHBIX peraaMeHToB B Poccurickon Pepeparu
SBASIETCS 0OEKTUBHO HEOOXOAUMOCTBIO.

CaeayeT OTMETHTB, YTO BOIIPOC O IIPABOBOM IPHpPOAE
AAMHHUCTPATHBHBIX PETAAMEHTOB IIPEAOCTABAEHHS TOCYAAp-
CTBEHHBIX ¥ MyHHIJUTIAABHBIX YCAYT B UX TPAAMIIMOHHOM IIO-
HUMAHUH, SBASETCS TakXKe AMCKYCCHOHHBIM. B poccuiickom
3aKOHOAATEAbCTBE IIPEAyCMaTpPUBACTCSA Psip OIpeAeAeHUI
AAMUHHCTPAaTUBHOTO pPerAaMeHTa B 3aBHCUMOCTU OT Ha-
IIPaBAEHHOCTH AAMHHUCTPATHUBHBIX ITPOIIEAYP: PerAaMeHTbhI

peAepasbHBIX OPTaHOB MCIIOAHHTEABHOHN BAACTH, aAMUHH-
CTpaTHBHbIE DPErAaMEHTBHI HMCIIOAHEHHUS T'OCYAApPCTBEHHBIX
QYyHKIMI, AAMIHICTPATHBHbIE PETAAMEHThI IPeAOCTABACHIU
rOCYAApPCTBEHHBIX yCAYT. B cooTBeTCTBUY C pepeparbHBIM 3a-
KOHOM 0T 27.07.2010 1. N 210-D3 «O6 opranusaruu mpeao-
CTaBAEHMS TOCYAAPCTBEHHBIX U MYHHUIIUIIAABHBIX YCAYT >, 9TO
HOPMATHBHBIE IIPABOBbIE aKTHI, YCTAaHABAMBAOIIME IIOPSIAOK
U CTAaHAAPT IIPEAOCTABACHHS TOCYAAPCTBEHHOM HAM MYHHUIH-
naAbHOIA yeayru [1].

ITocranosaenunem IIpaBureancrBa PO ot 16.05.2011 1.
Ne 373 «O paspaboTke U yTBEep>KACHUH AAMUHHCTPATHUB-
HBIX PETAAMEeHTOB HCIIOAHEHHS I'OCYAAPCTBEHHBIX QYHKITHI
U AAMUHMCTPAaTHUBHBIX PETAAMEHTOB IIPEAOCTaBACHHUS IOCY-
AAPCTBEHHBIX YCAYT> BBEACHBI OIIPEACACHHUS TAKHMX HOHATHI
KaK peraaMeHT MCIIOAHEHHMS TOCYAAPCTBEHHBIX QyHKITHI
U perAaMeHT IIPEeAOCTaBACHHS TOCYAAPCTBEHHBIX yCAYT. Tak,
IOA TIOCA@AHHM IIOHHMAETCS, HOPMAaTHBHBIH ITPaBOBOM
aKT $eAepaAbHOrO OpraHa MCIIOAHHTEABHOH BAACTH HAU
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Section 1. Administrative law

TocypapcTBeHHOI KOpHopanyuy 0 aTOMHOM 3Hepruu «Po-
CaTOM>>, YCTAHABAMBAIOIUI CPOKU U IOCACAOBATEABHOCTD
AAMMHHCTPATUBHBIX HpoLeayp (AeficTBuil) dpesepasbHOro
OpraHa MCIIOAHMT@ABHOM BAAacTH, locypapcTBeHHOM KOp-
HOpAIMK [0 AaTOMHOM 9Hepruu «Pocarom» u opraHa rocy-
AAPCTBEHHOTO BHEOIOAXKETHOTO (OHAQ, OCYI]ECTBASEMbIX
II0 3aIpoCy PUIMIECKOTO UAK IOPUANIECKOTO AMI]A AUOO UX
YIIOAHOMOYEHHBIX IIPEACTABUTEACH B IIpeAeAaX, YCTaHOB-
A€HHBIX HOPMAaTHBHBIMH IIPAaBOBBIMU aKTaMM Poccuiickoit
Depeparuy MOAHOMOYHIT B COOTBETCTBUM C TPEOOBAHMSIMHU
Depepaaproro 3akoHa «O6 OpraHM3alUy IPEAOCTABACHIS
TOCYAQPCTBEHHBIX M MYHHITUITAABHBIX YCAYT > [2] .

OAHAKO B COBpeMEHHOM POCCHICKOM IIPaBe AO CHX IIOp
OTCYTCTBYeT 4eTKO 3aKpernaeHHOe onpepaeseHre DAP. Ileppas
TIOTIBITKA PACKPHITH CYITHOCTh AP 6b1Aa IPEATIPUHSATA ABTO-
pamu KoHrnenmmuy aAMUHHCTPAaTHBHOM pedpOpMbI, KOTOPbIe
npeaAaras¥ paccMarpusaTh DAP Kak aAMHHICTpaTHBHBIE pe-
TAQMEHTBI, PeaAu3yeMble IIOCPEACTBOM ITPUMEHEHHS HHPOP-
MalJMOHHO-KOMMYHHKAIJHOHHbBIX TEeXHOAOT'HM Ha BCEX dTalax
BBIIIOAHEHHS COOTBETCTBYIOIUX AeHCTBHI [3].

B ropuamueckoil AuMTepaType OTCYTCTBYeT EAHUHBIN
IOAXOA K IOHHMMAaHHMIO TaKOTO IIPAaBOBOTO $peHOMEeHa Kak
OAP. Hanpumep, o muenuio O. B. Bypsru, mop SAP cae-
AyeT IIOHUMATh SIAEKTPOHHBIN (l)opMaT Hy6AHqH017I AeSITeADb-
HOCTH OPTaHOB T'OCYAAPCTBEHHOM BAACTH IIO PeaAU3aIUU
CBOMX IOAHOMOYMI, OCHOBaHHBIN Ha BHEAPEHUU HHPOpMa-
IIMOHHbIX TEXHOAOTUIT B 00AACTH B3AUMOAEHCTBHS TOCYAAD-
CTBEHHDIX CTPYKTYP, TPAXAAH M FOPUANIECKIX AHUI] [4, 21].
I0.A. Tuxomupos ompepeaser DAP Kak 9AeKTPOHHBIN
popMar ITyOANYHOM AESTEABHOCTH, COCTABASIOLIUI OCHOBY
$YHKIMOHUPOBAHUSA EAMHOMN 9AEKTPOHHOM CeTH TOCYAAP-
CTBeHHBIX opraHoB Poccuiickoit Pepepanun 1o BEIIOAHE-
HUIO BO3AOXKEHHbIX Ha HUX QYHKITHH [5,623]. 1. H. bBaprun
npeaaaraeT paccMarpuBarh JAP Kak aAeKTpOHHYIO popMmy

AAMHMHHUCTPATHBHOI'O PErAAMEHTa (Cl)OpMy peasnsanuu apAMH-
HHUCTPAaTHUBHBIX PETAAMEHTOB C IIOMOIIbIO I/IH(I)OPMaHI/IOHHO-
KOMMYHHUKAIJUOHHBIX TEXHOAOTHIL), UCTIOAB3YEMYIO AASL BBI-
TIOAHEHWS, aHAAN3A 1 KOHTPOAS YIPAaBACHIECKUX ACHCTBUI
U IIPOIIEAY D, o6ecreynBaIUX NPUHATUE UCTIOAHUTEABHBIM
OpraHOM IrOCYAQPCTBEHHOH BAACTH YIIPABAEHIECKOTO pelre-
HUS MAY OKa3aHHe TOCYAAPCTBEHHOM YCAYTH B 9A€KTPOHHOM
dopwme [6, 10].

Heo06x0AMMO IIOAYEPKHY T, YTO IIPUBEACHHBIE OLIPEAEAE-
HHSI COAEPIKAT YKa3aHUe Ha OAMH U3 TAABHBIX TPU3HAKOB JAP
KaK HeKO! pOPMBI PeaAH3AIIH IIOAOKEHUH, 3aKpeTIAeHHBIX
B AAMUHHUCTPATUBHbBIX PETAAMEHTaX. OTAMYNTEABHON OCO-
OEHHOCTBIO PEeTAAMEHTOB AAHHOTO BHAQ SIBASIETCS IIMPOKHI
PSIA BOIIPOCOB, Ha peryAMPOBaHHUE KOTOPBIX OHM HAIIPABACHEI:
AESITEABHOCTD FOCYAAPCTBEHHBIX YUPEKACHHI, OPTaHOB, CAY-
SKAIUX, TOPSIAOK IMIPEAOCTABACHHUS YCAYT M OCYIIleCTBACHHE
TrOCyAApCTBEHHBIX QYHKIIUI opraHaMu BaacTu Poccuiickoit
®epepanyu [7]. B AaHHOM cAydae TakKe HeAb3s OTPHLIATD
Ba’KHOCTb COBPEMEHHBIX TEXHOAOTHH, KOTOPHIE, B CBOIO Ove-
PeAb 00eCIIeunBAOT IPAKAAH M OPTaHBL AKTYAABHOM HHPOP-
Marme#, copepxairericst B AP.

PesroMupyst BbIIIeCKa3aHHOE MOXXHO IIPHHTH K BBIBOAY,
YTO DACKTPOHHBIN AAMUHHCTPATHBHBIM pPEerAaMeHT — 3TO
OCymecTBAsieMasi C MCIIOAb30BaHMEM HMH(OPMAIIHMOHHO-
KOMMYHHKAITMOHHbBIX TEXHOAOFI/IfI, <l>opMa peasnsanuu HOP-
MaTHBHBIX aAMHHHCTPAaTUBHBIX aKTOB (aAMI/IHI/ICTpaTI/IBHI)IX
PErAaMeHTOB), YCTaHABAMBRIOIIUX O6IMe PaBHAA OPTaHHU-
3aI[UH AESITEABHOCTH OPTaHOB BAACTH, KPUTEPHUH, CPOKH H ITO-
CAEAOBATEABHOCTD BBIITOAHEHHSI AAMHHUCTPATHBHbIX ITPOIje-
Ayp (AeiicTBHit), a TaK 5Ke IOPSAOK B3aMMOAEHCTBHUS MEXAY
CTPYKTYPHBIMH ITOAPAa3ACACHHAMH (peAepaAbHOTO OpTaHa
UCIIOAHUTEABHON BAACTH, OPraHHU3alMsIMH, B TOM YHCA€ IIPH
HCIIOAHEHHUH I'OCYAQAP CTBEHHDBIX (l)yHKLII/IfI U IIPEAOCTABAEHHUH
TOCYAAPCTBEHHBIX YCAYT.
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HemHoOro o npenaoroBopHoOI cTaaun 3akylo4eHUs KOHTpaKTa
Ha NOCTaBKYy TOBAPOB AJIF rOCYyAapCTBEHHbIX U MyHMLUMUNANbHbIX HYXA,

AnnoTanus: ABTOpP CTaTbH aHAAU3HPYET IIPEAAOTOBOPHOI CTaTyC y4acTHHUKOB. OH MOAPOOHO paccMaTpuBaer

9TaIlbl AO 3aKAIOYEHHM AOrOBOPA Ha ITIOCTABKY AASL TOCYAQPCTBEHHDBIX 1 MYHHITUITIAADHBIX HYXKA,. OH Tak>Ke ImbITaeTCs

YCTaHOBHTD BpeMsl, KOTAA CTOPOHbI CAAATb OPepTy U aKIjerlT.

KaroueBbie cAOBa: KOHTPAKT, IOCTaBKa AAS TOCYAAPCTBEHHBIX HY KA, IPEAAOKEeHHe, IIPUHSATHE, TPEAAOTOBOPHBIX

P OLIeAY P, KOHKYPCHOM, ayKITMOHHOM.

EAMHCTBO KOHTPAKTHO¥ CHCTEMBI B cpepe 3aKyIIOK TOBa-
poB (paboT 1 yCAyT ) AKHT B OCHOBE 06HOBACHHO KOMITAEKC-
HOI HOPMATHUBHOI 0a3bl, peryAUpPyIOIell OCTaBKy TOBApOB
(BBIMOAHEHNS PabOT, OKA3AHMUS YCAYT) AASL TOCYAQPCTBEHHBIX
(MyHMIMIAABHBIX) HyKA. AQHHOE TIOAOXKEHHE SIBASETCS OA-
HuM u3 npuHiunos OepepasvHoro 3akoHa or 05.04.2013
Ne 44-P3 «O KOHTpPaKTHOH CHCTeMe B cpepe 3aKYIOK TO-
BapoB, paboT, YCAYr AASL ObecCIedeHHs OCYAAPCTBEHHbIX
¥ MyHULJMITAABHBIX HYXA> [ 1], 2 uMenHO cTaTpeit 11 3aKkoHa.
3aKAI0YAeTCsI 9TOT MPHHIJMII B TOM, YTO BECh IIPOLIECC OCY-
LIeCTBACHHS 3aKYIIKU SIBASIETCSI HETIPEPBIBHBIM OT CTAAHU
IIAQHHPOBAHHS U AO OKOHYATEABHOT'O MCIIOAHEHHSI KOHTPaK-
Ta, BKAIOYAsi MOHUTOPUHI, QyAUT U KOHTPOAD OCYII|eCTBACHHS
3aKyIIOK, a TAK)Ke OCHOBBIBAETCS HA EAUHBIX [IOAXOAAX H HOP-
MaTHUBHOM perAaMeHTaHI/IH.

Ba)XHO OTMeTHTD, YTO HEOOXOAMMOCTD ¥ LieAeco0bpas-
HOCTb 3a0AaroBpeMeHHOTO [IAQHMPOBAHHSI 3AKYIIOK B HECKOAD-
KO 3TanoB (IepBOHAYAABHOE COCTABACHHE EAUHOTO [IAQHA 3aKY-
TIOK, 3aTeM Ha eT0 OCHOBE IAAHa-TPaQHKa) HA AAHHDII MOMEHT
SABASIETCSI AUCKYCCUOHHBIM BOIIPOCOM B POCCUMCKOM IPaBoO-
Boi1 cpepe. CBsI3aHO 9TO, IIPEXKAE BCETO, C AyOAMPOBAHHEM
MHPOPMAIUHU B BbIIIe 0603HAYEHHBIX ITAMAX IAAHUPOBAHIIS,

3aTPYAHUTEABHOCTD BHECEHHSI H3MEHEHMUI, U MHOTOe APYTO€.
OAHAKO COBEPIIEHHO OIPEAEACHHBIM SBASETCS TOT PaKT, 4TO
IO 3aBepIIEHNH 3Talla IAAHUPOBAHMUS, ¥ TOCYAAPCTBEHHOTO
(MyHHMLIMITAABHOTO) 3aKA34HKa HOSBASETCS OGS3aHHOCTD CBO-
eBPEeMEHHOTO 1 HEYKOCHUTEABHOTO HCIIOAHEHHSI AAHHOTO TIAQ-
Ha, IyTeM 3aKAIOYEHHS TOCYAQPCTBEHHOTO KOHTPAKTa Ha I0-
CTaBKy COOTBETCTBYIOIIUX [IAQHY TOBAPOB. DTOMY Pe3yAbTaTy
IIPeALIECTBYET AAUTEABHAS OPTaHU3ALMOHHAS IIPOLIeAYPa, KO-
TOpast PeaAUsyeTcs B HECKOABKO 3TaIlOB C COGAIOACHHEM BCex
TEeXHHYEeCKO-I0PUAMIECKUX TpeGoBanuil. Bymecte ¢ Tem, 3 Teo-
PHH IPOXAQHCKOTO TIPABa CACAYET, YTO 3aKAIOYEHHE AOTOBOPA
OCYILeCTBASIETCS TIOCAE IIPEAAOTOBOPHOI CTaAHH, KOTOpas
IIPEATIOAATaeT BRIPAKEHHE BOAM KQ3KAOM M3 CTOPOH (BOAEH3H-
SBACHHUE) U ee COBIAACHMe. B CBA3U ¢ 5TUM, OTHOCHTEABHO
TIOCTABKH TOBAPOB AASL TOCYAAPCTBEHHBIX (MYHMIJUITAABHBIX)
HYKA BECbMa HEOIIPEAEACHHBIM SIBASETCS BOIPOC: KaKHe Aeli-
CTBHSL CIMTATb OQPEPTON CO CTOPOHBI TOCYAAPCTBEHHOTO (My-
HHLJUIIAABHOTO) 3aKA34HKa, 1 KOTAQ IPOMCXOAHT aKIIeIT?
/A\eA0 B TOM, 94TO yCMOTpETb IIPU3HAKU COTAACOBAHHS BOAU
¥l IHTEPECOB CTOPOH GyAyIIero KOHTPAKTa BO3MOXKHO B KOKAO
13 06513aTEABHBIX OPTaHU3ALMOHHbIX IPEAAOTOBOPHBIX CTa-
Awit. TTpexae BCero cam MpoLecc CO3AAHMS U OITy GAMKOBAHHS
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Section 2. Civil law

TAQHA 3aKyTIOK (TIAQHA-TPadUKa) SBASETCS Ty GANHDBIM BbIpa-
JKEHHEM BOAHM OCYAAPCTBEHHOTO 3aKa3YMKa, HAIIPABACHHOM
Ha 3aKAIOYeHHe KOHTPAKTA, IIPH 9TOM C TOYHbIM OIMCAHIEM
CBOETO MHTepeca OTHOCHTEABHO 06beKTa 3aKynku (ToBapa).
TeMm He MeHee, TaKUM O0OPa3OM peaAU3yeTCs B OOAbIIIEN cTe-
II€HH I/IH(POpMaTI/IBHaﬂ u HPOI'HOCTI/I‘leCKaﬂ CPYHKHI/II/I, YeM Ha-
[paBAeHUE Ha YCTAHOBAEHUE AOTOBOPHBIX [IPAaBOOTHOLIEHHIL.

ITo HameMy MHEHHIO, CACAYIOIIAs 3a IIAQHHPOBAHHEM
OPraHM3ALMOHHASL CTAAMS COAEP)KUT OOABIIE IIPU3HAKOB
odepThl, U BBI3BIBAET MHTEPEC B IIPAaBOBOM Cpeae. A UMEHHO,
9TO CTAAMS PasMelleHUs B YCTAHOBACHHOM 3aKOHOM popMe
U CPOKax M3BeleHus 06 OCYyIeCTBACHUN 3aKYIIKH AMOO Ha-
HpaBAeHHe HPI/II'AaIlIeHI/IFI HPI/IHﬂTb y"-IaCTI/Ie B or[peAeAeHI/II/I
[OCTABINMKA 3aKPBITHIM CIIOCOO0M. MHOTHe yueHble CIUTAIOT
9Ty CTAAHIO < OTIIPABHO TOYKO> B BOSHUKHOBEHHUH IIPABO-
OTHOIIEHUI CBSI3aHHBIX C 3aKAIOUeHHEeM KOHTPAKTa, IlyTeM
NpOBEACHHS TOProB [2, S9—62], HO OTHOCHTEABHO MPaBo-
BOY [IPUPOABL AQHHOT'O aKTa BO3HHMKAIOT pasHoraacus. Tax,
o muennio B. B. Beits6axa u psiaa Apyrux asropos [3,71-72],
00'BsIBACHIE O IPOBEACHUU TOPIOB SIBASIETCSI OAHOCTOPOHHEN
CAEAKOI1, IIOCKOABKY BA€UET BOSHHKHOBEHHE IIPAB AASL CTO-
POHBI, KOTOPOI1 OHA AAPECOBaHA, U OOSI3aHHOCTEN B AAHHOM
CAydae TOCYAQPCTBEHHOTO 3aKasduka. VIHyo TOuKy 3peHms
Bpicka3biBaA M. M. Barunckuii, cuuras usBeljeHue o mpose-
AeHuM TOproB odeproii [4, 181-182]. 3aech cTOMT OTMETHTS,
4TO M3BelmeHue (PUTrAALIEHNe) 1 AOKyMEHTALUS O 3aKyTIKe
IPAKTHYeCKU IOAHOCTBIO GOPMUPYIOT COAEPIKAHHE OYAyILIEro
KOHTPAKTa, 32 NICKAIOUEHHEM LIeHB], KOTOpasi 1 OyAeT yCTaHaB-
AMBATHCS HA TOPrax, TakoKe 00AAAAeT IPU3HAKOM 0e30T35IB-
HOCTH, TO €CTh C MOMEHTa OQHI[AABHOTO OITyOAMKOBAHMS
(HanpaBAeHMS) HEBOZMOXKHO OTMEHHTb AAHHBI AKT HAU H3-
MEHHUTD €ro yCAOBHS, TAKHUM 06pa3oM, cOOTHecs co CT. 435
I'paxpanrckoro kopekca Poccmiickoit Qepeparium, MOXHO cae-
AaTh BBIBOA, 9TO U3BemjeHue (PUrAAIIeHHe) COOTBETCTBYeT
OOABIIMHCTBY MTOAOXKeHHI 00 odepre. [haBHOE IPOTHBO-
peure, Ha HAII B3TASIA, 3AKAIOYAETCS B TOM, UTO M3BeleHHe
0 IIPOBEAEHHH 3AKYIIKHU IIO CBOEH CYTHU SIBASIETCS He IIPEAAO-
JKEHIeM HeOIpeAEAEHHOMY KPYTy AUL] 3aKAIOYUTh KOHTPAKT,
a IpHUrAalIeHreM IPUHATh YIaCTHe B BRIOOpe KOHTpareHTa
0 KOHTPAKTY Ha YKa3aHHbIX YCAOBHSIX.

B coOTBeTCTBHH C 3aKOHOAATEABCTBOM, ITOCAE Pa3Melre-
HHA B @AMHON MHPOPMAIIMOHHOM CUCTEME U3BEIeHHs O IPo-
BeAEHNH 3aKYIIOK, A0 HAIlpaBA€HNe [PHUTAALICHUS, B YKa-
3aHHBII CPOK AI0OO€ IIPABOMOYHOE AULIO JKeAIOIIlee IPHUHSTH
y4acTHe B TOpTax IIOAAET 3asIBKY. B 00s13aTeAbHBIN ITepedeHb
AOKYMEHTOB, COCTAaBASIIOLIVX AAHHYIO 3a5IBKY, BXOAUT COTAACHE
YYaCTHHKA TOPIOB MCIIOAHHUTD YCAOBHUSI KOHTPAKTA, KOTOpOe
COCTABASIETCS B IPOM3BOABHOM PpopMme. Tak ke BeCbMa HHTe-
PeCHBIM HOBIIECTBOM SIBASIETCS TOT (AKT, ITO BMECTE C 3asIBKOM
Ha y4aCTHe, COOTBETCTBYIOIIee AUIIO B 0053aTeABHOM IIOPSIA-
Ke BHOCHT obecriedeHHe OYAyIero KOHTpaKra (ct. 96 3aKoHa
O KOHTPAKTHO# cHCTeMe B cdepe 3aKyTIOK), YTo IO HAleMy
MHEHUIO, YKa3bIBaeT Ha [IOATBEPIKACHUE Cepbe3HOCTH HaMe-
PEeHMIT YIaCTHUKOB TOPTOB OTHOCUTEABHO OYAYIETO KOHTPAK-
Ta. Ha OCHOBaHNY BBINIECKA3aHHOTO BHAUTCS BO3MOXKHOCTD

PaccMaTpHBATh 3asBACHUE HA YYaCTHe B TOPTaX B KAUeCTBe aK-
IeNTa Ha IIPeAAOXKEHNE FOCYAAPCTBEHHOTO 3aKa3umKa, chop-
MHPOBaHHOE B AOKyMEHTAIHH O 3aKymke. OAHAKO B AUTEpa-
Type CYILIeCTBYeT 1 A0COAIOTHO IPOTUBOIIOAOXKHOE MHEHHE.
Tax, AooKkTOp ropuaMdeckux Hayk Banuu B. B. paccmarpusaer
3asBKy HA y9aCTHe B TOPraX B KadecTBe 0QepThl, «KOTOPYIO
YYaCTHHK A€AAeT B OTBET Ha BBI30B, OIIOCPEAOBAHHDIN H3Be-
meHuem> [2, 59-62]. To ecTb 3asBKa 346Ch pacCMaTpPUBAETCS
KakK ITPaBO AMIIA CTaTh YYACTHUKOM TOPTOB, @ B IOCACACTBHI
3aKAIOUHTD KOHTPAKT II0 MIPEAAOKEHHOH UM IleHe ¥ OTHOCH-
TEABHO €r0 TOBapa, OIIOCPEAOBAHHOE OOS3aHHOCTHIO CO CTO-
POHBI TOCYAQPCTBEHHOTO 3aKa34UMKA 3Ty 3asBKY IPHHATH. AaH-
Hasl TOYKa 3PEeHHS IPEACTABASIETCS] HHTePEeCHOH 1 IMeeT IIPaBo
Ha CyIeCTBOBAHME, HO B TAKOM CAyJae He SCHBIM OCTAeTCs BO-
IIPOC, YTO AASI TaKOM 0depThI OyAeT SBASITHCS akujerrrom? ITo-
CKOABKY TIPHATHE 3aSBKH, 9TO BCETO AMIIb AOIYCK AO YIaCTHA
B TOprax. B TakoM cAyJae eAHCTBEHHBIM BO3MOXKHBIM aKIjell-
TOM, Ha Halll B3TASIA, OYAET SIBASITbCSI IPOTOKOA 00 OKOHYAHHU
TOPIOB, IOCKOABKY OH SIBASIETCSI AOTHUECKHM 3aBepIIeHreM
IIPeAAOTOBOPHOM CTAAMH, B HEM COACPIKUTCS BCS MHYOpMAITHs
0 KOHTPAreHTax M IjeHe KOHTPAKTa, a TAKKe U3 ero CyIjecTBa
CAeAyeT 00SI3aHHOCTb 0OEHX CTOPOH 3aKAIOUHTD FOCYAAPCTBEH-
HBIN KOHTpaKT. EAI/IHCTBGHHOG 3anyAHeHI/Ie AWIIb B TOM, UYTO
IPOTOKOA 00 OKOHYAHHHU TOPTOB He SIBASIETCS KaK TAKOBBIM BO-
AeM3BSIBACHHEM, 3TO AUIIb CAEACTBHUE, TEXHHIECKHUI AOKYMEHT,
O3HAYAOLIVI 3aBeplIeHe IPOLIEAYPbl TOPIOB U BEIGOPA II0-
CTaBIIMIKA, IPX BCEM 9TOM MOATIUCBIBAETCS OH BCEMU YACHAMHU
KOMFCCHH IT0 OCYIIeCTBACHHIO 3aKYIIOK, a He CTOPOHAMH KOH-
TpaKTa AN X HPEACTaBI/ITeAﬂMI/I. Ilo Toii sxe HPI/I‘{I/IHG, Ha Hallt
B3IASIA, IPOTOKOA 00 OKOHYAHUH TOPTOB He MOYKET CUUTATHCS
[IpeABAPUTEABHBIM AOTOBOPOM, XOTSI COOTBETCTBYET GOABIINH-
CTBY IIPH3HAKOB ITOCACAHETO, €CAU IIPOBECTH CPABHUTEABHBII
aHaAM3 o CT. 429 I'paskpAaHCKOro Kopekca.

IToABOASL HTOT BBIIIECKA3AHHOMY, HEOOXOAMMO OTMETHTb,
9TO KaXKAQSI U3 CTAAMI, TPEAIITeCTBYIONINX 3aKAIOUEHHIO KOH-
TPaKTa, OYAb TO IAQHHPOBAHHUE, BBICTABACHUE U3BEIjeHIUS
O IIPOBeAeHUHM 3aKyTKH (MAM HalpaBAeHUe TIPUIAALIEHN),
odopMAeHHE 3aKYIIOYHON AOKYMEHTAI[UH, HallpaBAeHHUe IT0-
CTaBIJUKAMH 3aIBOK Ha YYACTHeE, HAM XK€ CaMa IPOIieAypa IIpo-
BEAEHHS TOPTOB C TIOCACAYIOIINM ITOAITFICAHUEM ITPOTOKOAQ,
$OopMaABHO IOATIAAAET TIOA OPEPTHO-aKIIeNTHbIE TPABOOTHO-
IEHHs], HO IIPH 9TOM OTHOCHTEABHO KaXKAOH MOYKHO IIPUBECTH
ApIYMEHTBI [IPOTUB ITOAOOHOTO comocTaBaeHus. CoBepIIeHHO
OIIpeAeAeHHO MOJKHO CKa3aTh, 4TO 9TH OPTaHH3AIIMOHHBIE CTa-
AU B COBOKYIIHOCTH OOPa3yIOT IPEAAOTOBOPHbIE IIPABOOT-
HOIIIEHHUS II0 COTAACOBAHHIO U YTBEPSKACHHIO CYII[eCTBEHHbIX
YCAOBUH M YYaCTHHKOB 3aKAIOYAEMOTO I'OCYAAPCTBEHHOTO
KOHTpaKTa. HPI/I 9TOM B OTAWYHE OT ApyI'I/IX AOI‘OBOprIX
IIPaBOOTHOIIEHHH, HaM BUAUTCS HEBO3MOXKHOCTD BITHCATb
OTHOIIEHHS IO 3aKAIOYEHHIO TOCYAAPCTBEHHOIO KOHTPAaKTa
Ha ITOCTAaBKY TOBAPOB B PAMKH TPAAUIIHOHHOM CXEMBbI:

1. TIpeAAOTOBOpHBIE KOHTAKTbI CTOPOH (IleperoBopst);

2. odepra;

3. paccMoTpenue odepTrr;

4. axnenT odpepThl
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Triad property

Ha ocHOBaHMM 3TOr0, MOXHO CA@AATb BBIBOA, UTO TIPEA-
AOTOBOPHOM 9TaIl 3aKAIOYEHM KOHTPAKTa Ha ITIOCTaBKY TO-
BapOB AAS FTOCYAAPCTBEHHBIX HYXXA BUAMTCS TAABHOM OTAH-
YUTEABHOM YEPTOM ITUX IPABOOTHOUIEHHMI, YTO BbIACASIET UX

M3 BCEI'O IPa’XAAHCKO-IIPABOBOI'O MHCTUTYTA KYIIA€-IIDOAA-
sxu. MckaroueHHe COCTaBASIET AMIIDb OCYyIIECTBACHHE 3aKYIIKH
Y EAMHCTBEHHOTO ITOCTAaBIIHMKA, TA€ KOHTPAKT 3aKAIOYAETCs
Ha OCHOBAHHH BbIIIIE HpeACTaBAQHHOfI CXEMBI.
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Abstract: This article sets out the procedure for the emergence and development of the triad property. For ex-
ample, the old civil right to express the concept of ownership to use the term “usus — use”, complementing his words
extraction of fruit — ususfructus. Thus, in the course of managing a home on the property there is a third authority

“dominium — domination”, that is “the right order”.
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Tpunapa coOCTBEHHOCTH

AnnoTtamus: B AaHHOJ cTaTbe H3A0XKEeHbI IIOPSIAOK BOSHUKHOBEHNE U Pa3BUTHe TPHAABI cO6cTBeHHOCTH. Hampu-

Mep, CTapO€ TUBHUADPHOE ITPABO AASI BBIPJKEHHUS IIOHATH BAAACHHS IIOAB30BAAOCh TEPMHHOM «<USUS — ITIOAb30OBaHHE >,

AOIIOAHSA €r0 CAOBAMHU U3BACYCHHE ITAOAOB — ususfructus. Takum o6pa30M, B XOA€ AOMallTHEr o XO3SIMCTBOBAaHUS

HaA MMYI[eCTBOM BO3HHKAeT TPeThe IIPaBoMoure «dominium — rocroaCTBO>, TO €CTh «<IPABO PACHOPSDKEHHE > .

KaroueBbie cAoBa: BAAAEHHE, IOAb30BAaHUE, PACIIOPSDKEHHE, TPHAAQ CO6CTBeHOCTI/I, IIOCEACHHUE, METKA cobcTBeH-

HHKQA, TUBHUAPHOE ITPABO, IT'OCIIOACTBO.

ITpaBa BAapeHHe, IOAB30BAHUE M PACIIOPSDKEHHE KyAya-
Pax Ha3bIBAIOT TPeMsl MPaBOMOYMSIMH cobcTBeHHOCTH. Ecan
9TH TPH IPABOMOYHUS He OYAYT €AHMHBI, IPaBO COOCTBEHHO-
CTHU AWIIAa Ha HMymeCTBO HE 6YAYT IIOAHBIMH, YTO HE€ AACT
BO3MOXXHOCTH PaCIIOPSDKATbCS UMYIIECTBOM, a TAKKe Bell-
HBIMU TIPaBaMH [PHPaBHEHHbIE K IPABO COOCTBEHHOCTH.
ITo 3TOMy ITOBOAY AOKTOP IOPHAHYECKUX HAyK, Ipodeccop
M. K. CyaefiMeHOB IHIIET: «Imu mpu npasomous cocmas-
Aslom max Hasvieaemyro mpuady cobcmeenrocmu. Torvko npu
HAAUMUY BCEX MpPex NPas emecme Auo 6ydem cuumamucs co6-
cmeennuxom umywecmsa> [1, 19]. Hanpmep, y cy6bexros,
B3SIBIIX B APEHAY COOCTBEHHOCTD ¥ BAAACABIIA, OyAET IIPaBo
8AA0eHUS U UCNOAb30BAHUS, HO TOABKO AO CPOKA, YKA3aHHOTO

B poroBope. CAeAOBaTeABHO Y apeHAATOPA HET IIPaB PacIopsi-
JKATbCSI IMYIECTBOM, TO €CTh ITPaBa IIPOAABATH, MEHSITh AHOO
HCIIOAB30BATh ellle B KAKOM-AM00 Hepa3pelleHHOM IPasKAAH-
CKOM 060pOTe, TaK KaK apEHAATOP He SBASETCSI COOCTBEHHU-
KOM HMMYIIeCTBA, IOTOMY YTO TaKOBBIM SIBASIETCSI BAAAEAEL]
COOCTBEHHOCTH, CAQBIINI UMYIIECTBO B APEHAY.

EAvHDIN reHe3nC IepevrCcAeHHDIX BbILIe TPHUAAA IIPaBa
COOCTBEHHOCTH BAAAEHUS, IIOAB30BAHMS M PACIIOPSDKEHII
OIpeAeAeHbl OCHOBO KOHTUHEHTAABHOTO (pOMaHO-repMaH-
CKOTO) MpaBa, UCTIOAb3yeMoro 6bBmux crpanax CCCP.

B puMCcKOM YaCTHOM IIpaBe eCTb BBIPOXKEHHUE: « ... CO0-
CIMBEHHOCMb HA BeUjl NPOUIOULAG O eCINECTNBEHH020 BAd-
denus» [2, 169]. Orciopa BO3HHUKaeT BOIIPOC KOTAQ U KaK
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Section 2. Civil law

IIPOH30IIAO CAOBO «8Addenue>. PuMckue ropuctst Mapk AH-
trctuit Aabeon u FOamit ITasea, sxuBire B I Beke Hameit opsi,
«3THMOAOTHYECKH IIPOU3BOAMAU CAOBO BAAAEHHE — POSSESSio
oT sedere — CHAETD, OCEAATD, 2 CAMOE BAAAEHHUE OIMCHIBAAH,
Kak positio — noceaenue (Ha semae)> [2,190-191].

OTCropa CAEAYET, UTO €CAU «3eMAS — ECECINBEHEeHHDLIL
00BeKm>, TO «0cedanue Ha 3eMAE ECIIb ECINECIBEHHOE 08AA0E8a-
Hue 3emAeil>. A «<6AadeHue 3emAeil> ecb NoAyHeHUe npodyKma
nymem ee 06pabomxu, pe3yAbTaT ke IOAYIEHHOTO OT 3eMAU
IIPOAYKTA OTIPEACASIET < ... NPOUCXOHOEHIE BeUfHOTL COOCMBEH-
HOCMU U3 ecMecmBenH020 8Aadenus>. Takum 06pasoM, epBbLil
IPU3HAK AKOO IPABOMOYHE COOCTBEHHOCTH — <«6AddeHue>
OCHOBAHO Ha IIOHATUHU «0Ce0aHUs. Ha 3eMAE, 0CB0EHUE 3EMAU>.

STy MBICAb AOKTOP FOPHAMYECKUX HayK, akapeMuk C. 3u-
MaHOB pasBUBAeT CACAYIOIIUM 06pasoM: «3HaueHue cA08a
<3eMASI> CAeDYem NOHUMAMb KAK NAOWads 8 onpedeseHHoM
npocmparcmee (2eopaduseckoe nonamue), max u meppumo-
puto, darougyro npodykyuro (npoussodcmeenroe nowsmue). A co6-
cmeenHocmy, kax pesyssmam éradequs (o6aadanus — A. E.), om-
Hocumcs ko emopomy onpedeaeruro> [3,105]. CaepoBateabHo,
3eMAI0 MOYKHO OTHECTH K IIOHSTHIO 8AddeHie — possesio ITyTeM
00AaAQHIS €10 KaK «IIPOM3BOACTBEHHOI >, fructus — darouyetl
npodyKyuo, 3eMAEI-TEpPUTOPUEL.

B xasaxckoM OGBIMHOM IIpaBe IOHSATHE <«COOCTBEH-
HOCTH> BO3HUKAO He OT 8AAJeHUS — POSSesio — OCeAAHHS
Ha 3eMA€, OCBOEHMS 3eMAH, Kak B PUMCKOM YaCTHOM IIpaBe.
Hao60poT, co6cTBEHHOCTD — MeHUiK TIOSIBIAACh OT CAOBA
“en” — MeTka cOOCTBEHHMKA Ha ylIax cKoTa. B pesyabrare
HOSIBHAOC ‘eH-utik” — “Menwik-cobcmeennocmy”, lepelmepliee
Ha 3eMAIO C IAaCTOMIAMY ¥ 3MMOBKAMHL.

Aokrop ropupmdeckux Hayk, mpodeccop A.E.Epe-
HOB IIHIIET 06 9TOM CACAYIOLIee: <« ... B03HUKHOBEHUE U Pa3-
sumue npasa cobcmeenrocmu Ha odun obvekm (Hanpumep,
na ckom — A.E.) cmanosumcs npuuunoii nepexoda ezo (npasa
cobcmeenrocmu — A. E.) na dpyzoii o6vexm> [4, 15].

C.A. Oyxc, HccAeAOBABIIMIL ITYTH PA3BUTHS OOBIYHOIO
IpaBa Ka3axXoB, Pa3BUBAET 9Ty HAYYHYIO UACIO: < ... CbIHOBbS
C CeMbSMU, BbIX00SUfUE OMOIEABHO BMeCHE CO CBOUMU POOOBLIMU
KACHMAMU NOAYHAAU CBOU, HE3ABUCUMBLE MemKU — <<eH> (noAy-
uau npaso memums — A. E.), 0603nauaroujue ux cobcmsennoc.
Imu memku npedcmasAsau u3 cebs Hadpe3vl HA YULAX CKOMA.
B pesyrvmame umyuyecmso coiHosveil, 8biuteduux omaoesvHo,
OM CAOBA <€H> CMAAO HA3LIBAMbCS ‘eHuti”, wmo JOCA0BHO mak
U NnepesoouUmcs <4acmv UMywecmed, Komopas 8v10aemcs Coi-
HOBbaM npu omdesenuu> (8 pesyrvmarme KOmopozo paseurocs
nousmue cobcmsennocms — merwuix — A.E.)» 5, 63].

Yro KacaeTcsi BTOPOrO IPaBOMOYMS COOCTBEHHOCTH
Ha OCHOBE PHMMCKOIO YaCTHOTO IIpaBa — MNOAb308aHUS,
10 «Crapoe nusuabHOe (rpaxaanckoe — A.E.) mpaso aas
BBIPQKEHUSI TIOHSTHS BAAAEHHS [IOAB30BAAOCH TEPMUHOM
usus — 10Ab308aHUe, AOTIOAHSISL €T0 U3BACIEHHEM ITAOAOB —
ususfructus» 2, 168].

ApyruMu CAOBaMH, ITOAyYEHHE BBITOABI ITyTeM OBAa-
AeBaHMsL — ususfructus o6pasyer BTopoe mpaBoMoune —
<NOAb30BAHUSIL>.

B x0A€ AOMAIIHETO XO3SIACTBOBAHHS 9TU ABA [IPABOMO-
UL — BAAJeHUS], NOAB30BAHUS — NPoOYKMOM IPHOOpeTaeTh
TpeTbe IPABOMOYMS «dOMminium — 20cno0cieo> Hap 8elybio,
umyugecmeom [2, 191], To ectb «npaso pacnopsnenues .

Taxum 00pa3oM, BHISICHSIETCS UTO, IOHSATHE «COOCHIBEH-
HOCMU> TIOAYYHAO CBO€ HAYAAO OT <NOHAMUE BAAOeHUE>,
TO HOHSTHE PACNOpsHEHIe — KAK BAACIHOE NPABOMOHUE pe-
warouuti cydb0y 00sexmos coOCHBeHHOCMI IIOAYIHAO CBOE Ha-
4aA0 OT noHsiTHe «dominium — 2ocnodcmeo>. Kax 651 Tam
HU GBIAO [IOAYYAETCs], 4TO BAACTHOE IIPABOMOYFE PACIIOPSDKe-
HUSI BEI[bI0 00Pa30BaAAC ITyTeM BAAACHHS BEIbIO M TOCACAY-
IOIEro rOCIIOACTBA HaA HEM.

ToBOpsI COBpEMEHHBIM SI3BIKOM TXXAAHCKOTO IIPaBa,
B AIOOOM CAydae pacIopsDKeHHe KaKUM-AHOO AMIIOM Beljbio,
Hap KOTOPOW AUIO TOCIIOACTBYET Ha 3aKOHHBIX OCHOBAHUSIX,
IPEAOCTABASIET AHITY BEIHOE IPABO «COOCTBEHHOCTH>» HaA
YKa3aHHOM BELIbIO.

AaBaiiTe CpaBHHM 9TO IOAOXKEHHE C TPAAHIJMOHHBIM
Ka3aXCKUM IIOHSTHEM COOCTBeHHOCTH. Bo-mepBbIx, Happes-
MeTKa Ha yIIax CTapa oBel ‘mirik” — “en’, AaeT BAQA€ABLTY BO3-
MOSKHOCTb ITOAYYEHHsI IPABA BAAACHHS 9TUM CTAAOM — eH-UUti,
eH-LUIK, M-eHUIK-COOCMBEHHOCMb.

Bo-BTOPBIX, TOABKO TO AUI}O, KOTOPOE YCTAHOBHAO MeMKL,
FIMeeT IIPaBa PacnopsHkamucs AAHHBIM CTAAOM, TO €CTb T. €.,
YCTaHABAMBAET BAACTHOE IIPABOMOYIE HAA CTAAOM.

B-TpeTbux, Bce mepeyrcAeHHbBIE OCHOBAHHS AQIOT YKa-
3aHHOMY AHMIly BO3MOXHOCTb IIOAYYEHHs BEIJHOIO IIpa-
Ba B BuAe cobcTBeHHOCTH. TakuM 06pasoM B Ka3axCKOM
O6BIYHOM IIpaBe OCHOBOM IIOHSITUS «COOCTBEHHOCTU» —
M-eHUIiK CTAAO CAOBO <«€H>>, 4TO IIOAHOCTBI0 COOTHOCHUTCS
C IIOHATHEM PUMCKOI'O YaCTHOTO IIpaBa < proprietas>, mpea-
CTaBAstioNlee COOOM npaso Ha 6eilyb, COXPAHUBIINCH AO Ha-
LINX AHEN KaK «COOCTBEHHOCTh-TIOAHOE [IPABO Ha Bellb HAK
BEIJHOE IIPaBO>.

MeToa OIpeAeAeHIsT KOMY IIPUHAAAEKHUT 0OBEKT COO-
CTBEHHOCTH B Ka3aXCKOM OOBIMHOM IPaBe B CAyYae KOTAA Belfb
HallAeHa AMOO Y3HAHHA, II0 CAOBAM AOKTOPA IOPHAMYECKUX
Hayk, nmpo¢eccopa K. Mamm: «KpacHopeuusoe svipasicerue
Toxe 6u, pewiususee cydebruiii npoyecc — Hawedwuil padyem-
Csl, Y3HABUWULI-3a0Upaem — 6 HACMOSUULL MOMEHI 8 TOM e
3HAMEHUU CIAAO NPEYEHOEHMHOTI HOPMOTL UHCIMUMYMA 3ayumbl
yacmoti cobcmeennocmu epaxdanckozo npasa> [6, 65].

Pesromupys aTy Mbicab pumMckuit pepopmaTop 11 B.H. 2.
IOanan pasBuBaer mowusTue dominium-zocnodcmeo Haod
sewypio, in rem-geuyroe npaso. Ecan xxe pedub MAET O KOH-
KpemHom 6eujHoM npage, TO ITO IOHSTHE OIPEACASeT-
csl KaK cobcmeenHocmp-proprietas v HaspiBaeTcst dominus
proprietas — eraderey uacmuoii cobcmeennocmu [2, 191].
VI3 5TOro OmpeAeAeHHUs CAEAYET, UTO «COOCMBEHHOCHb —
eCb NPABo HaA BeUfb, MO eCMb BEUHOE NPABO>.

Kpome TOro, «K BeljHbIM IpaBaM HapsAy C IPaBOM CO6-
cTBeHHOCTU> |7, 115] yKasano B 195 crarbe [paxaanckoro
kopexca Peecrrybanku Kasaxcran. Mcxops us aToro npodec-
cop M. K. CyaeiiMeHOB numieT, YT0 B 00AACTH LIBHABHOTO
npasa Kasaxcrama «... kamezopus eewHvix npas 06s3ama
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CBOUM NPOUCXOHOeHUEM NpeXtcOe 6Ce20 OMHOULEHUIM HACTHOT
cobcmeennocmu Ha semaro> [1,22].

B HacTOSIIIHIT MOMEHT TEPMHH COOCIHBEHHOCH1b, OXBATHIBA-
FOLIVI CAOXKHIBIIHECS B PMCKOM IIpaBe MOHSTUS «8AddeHie,
NOAb306AHUE U PACHOPAIICEHIE> , ITUPOKO UCIIOAB3YETCS B UMY-
I[eCTBEHHbIX OTHOIIEHUAX Ha OCHOBE IPA)KAAHCKOTO IpaBa.

Ecan 06beKTUBHO CKa3aTb MHOTHMM FOPUCTAM-LIUBHUAY-
CTaM M3BECTHO ABe IOPUAMYECKHE CHCTeMbl, PeryAupyomue
TOBAapPHO-AE€HEXHbIE, NUMYIIECTBEHHbIE M AWYHBIE HEHUMY-
mecTBeHHble oTHOmeHus. OpHA M3 HUX — HCIIOAB3yeMoe
B 6p1Bmmx pecrry6ankax CCCP pomano-repmasckoe (uu-
BUABHOE) IIPABO, BTOPAsk — aHTAO-AMEPUKAHCKAS eAHHAS
npaBoBas cucTeMa. lluBHAbHAS MpaBoBas CUCTEMA pelaer
rpaxpaHckue (IKOHOMHYECKUE) AeAd CBSI3aHHbIE C TOBAPHO-
AEHEXHDIMHU, UMYII€CTBEHHPIMH 1 ANYHBIMU HEMMYIIIE€CTBEH-
HPIMH OTHOIIEHUAMH ITyTEM <IIPUMEHEHHE I'PA’KAAHCKOTO
3aKOHOAATEAbCTBA 110 AHAAOTHMHU IIPaBa U 110 aHAAOTMH 3a-
KOHa>» [7, 6]

AHrA0-aMepUKaHCKasl eAHas IPaBoBasl CUCTEMA B pe-
IIEeHMU TPAKAAHCKO-9KOHOMHUIECKHX ACA PYKOBOACTBYETCS
cyaebHbIM nIperieaeHTOM. Ha MOJT B3rasip, Tako# MOAXOA TIOA-
AEP>KHBAIOT OIIePATHBHbIN SKOHOMUYECKHUI 000pOT CBSI3aH-
HbIE CO CPOYHBIM pelleHueM AeA O COOCTBEHHOCTH, IIPUHAA-
AeXKaren (l)I/ISI/I‘IeCKI/IM ¥ JOPUAUIECKUM AULIAM.

Boae Toro, B aHra0-aMepuKaHCKOI eAMHOM IIPaBOBO CH-
cTeMe COOCTBEHHOCTD, KAK B [IUBHABHOM IIPABe, He OrPAHMYIH-
BAeTCsI TPeMsI IPU3HAKAMI HAH IPABOMOYISIME — <« BAddeHUeM,

n0Ab308aHUeM U pacnopsieHuem>. V13 HEKOTOPBIX HCCACAOBa-
HUM BUAHO, YTO «... B AaHTAO-aME€PHKAHCKOM I0PUCIPYACHIIUHI
umeemcs 00UHHAOUAMb NPABOHUL COOCIMBEHHOCIU, KAKAOE
U3 KOTOPBIX 6 PA3AUHHbIX 3HAYEHUIX Jaem NpubAUUMeAbHO
noAMopbL mulcs4u eapuanmos cobcTBeHHOCTH> [ 8, 21].
Takue usMeHeHUS B IPU3HAKAX COOCTBEHHOCTH CKOpeft
BCEro HAIPSIMYIO CBSI3aHBI C IOAUTHYECKUMU U COLIMAABHO-
9KOHOMUYECKUMH H3MEeHEeHUSIMH B FOCYAAPCTBEHHOM CUCTEME
Baactu. Hanpumep, B meprop cymecrsosanuit CCCP npo-
deccop A. 1. AeMOO IpU3HABaA: «H4dACMHAS COOCMBEHHOCMb
HA 3eMA0 ObIAG AUKBUOUPOBAHA, BCAeICMBUE He20 HE00X00UMO
BMECIO NPABOMOUUS BAADEHUS. 3eMAeLi BHEOPUMb NPABOMOHLLE
20cydapcmeentozo ynpasaenus cobcmeentocmoto> [9, 17].
ITpodeccop I A. AKCeHEHOK  IPeAAOXKHA
Hermeepmoiii NPUHAK yNpasAeHus — 20cy0apcmeeHHoil coo-
CIMBEHHOCMU HA 3eMAI0 C COXPAHEHUEM NPABOMOHUS BAdADe-
nus> [9, 18-19]. B oTser Ha uaeto npodeccopa I A. Axce-

«<gsecmu

HEeHOKa AOKTOp Iopupuyeckux Hayk M. B. ITaBaoB u xanpAuAQT
ropupndeckux Hayk A. C. KpacHOIOAbCKMIT OCTAaHOBHAUCH
Ha KOHICIIUH <yNnpasieHue 3emAeti He SB6ASEMCS HeM-mo
OMAUMHBLM O BAACMU paCnopaXcambcs 3emaeil, amo (ynpas-
AeHue) MoAbKo 00uH U3 6ud08 PACNOpPsIIEHUS, NPUSHAK YNPas-
AEHUS COCOBEHHOCDIO, NOAHOCHIbIO 0XBAMbLBAEMbLE NPABOM
pacnopscenus cobcmesennocmoto» [9, 19]. Takum o6pasom,
BO3HUKHOBEHMS TPH IIPABOMOYMH HAU TPHAABI COOCTBEH-
HOCTHU HATAAKMBAIOT Ha MBICAb O TOM 4TO, HE CKOHYAEeMbIi
yeAoBeueckHre PpaHTa3auM.

CnHcox AuTepaTyphbI:

AN U A ol ol

AH. Kas.CCP, - 1956.

Cyaeitmenos M. K. IIpaBo u co6crBenHocTs B Pecrrybanke Kazaxcran. — Aaamrsr: «XKerti sxapebr>», 1998.

Hosunxwuit M. B., ITeperepckmii M. C. Pumckoe yactHOe mpaBo. — Mocksa: «IO0puspar>. Mun. IOcrumum CCCP, - 1948.
3umanos C. 3. ObuecTBeHHBII CTPOI Ka3axoB B epBoil moaoBruHe XIX Bexa. — Aama-Ara: «Hayxa», 1958.

Epenos A. Ouepxu o ucropun GpeopaAbHbIX OTHOIIEHUH y KazaxoB. — AaMa-Ara: «Hayka>, 1961.

Oyxc C. A. O6pranoe nmpaso Kazaxos B XVIII-nepsoit mososune XIX Beka. — Aama-Ara, 1981.

Mawmu K. Kasag eaiHiy cot 6uairi. — AaMaTsi: «Aupap>, 2004.

I'pasxpanckmit kopeke PK. — Aamarsr: «2Keri sxaprsr>, 2000.

Cyxanos E. A. Aexuuu o npase co6cTBeHHOCTH. — Mocksa, 1991.

Epenos A., Baiicaaos C. IIpaBo ceabckoxo3siiicTBeHHOTO Bopomoab3oBaHus B Kasaxckoit CCP. — Aama-Ara: HMsa,.

Tlebaeva Gulmira Manatovna,

Taraz state university named after M. X. Dulati,
k.l c, associate professor by the department

of Civil and civil judicial law

E-mail: tlebaeva_gulmira@mail.ru

Pzabai Aktoty Ismailovna, Master of Laws

Abiltaev Ermura, undergraduate

Definition and legal status of producers’ cooperatives

Abstract: This article discusses and analyzes the concept of the production cooperative, his legal status and place in the

system of legal entities.

Keywords: Producers Cooperative, a legal entity, a commercial entity.




Section 2. Civil law

Threbaesa I'yromupa Manamosna,

K.10. 1., doyenm xadedpot I'paxcdarckoe u pasdanckoe npoyeccyarvbroe npaso
Tapasckozo 20cydapcmeennozo ynusepcumema umenu M. X. Ayramu

E-mail: tlebaeva_gulmira@mail.ru

Psabaii Axmomur Mcmaurosna,
mazucmp npasa

Aburvmaes Epmypam, mazucmpanm

NMoHATME n NnpaBoBOE NOJIOXKEHNE
NnPoOu3BOACTBEHHOINO Kooneparusea

AHHOTaIII/Iﬂ: B AaHHOfI CTAaTb€ pAaCCMATPHUBAETCS U AHAANSHUPYETCS ITIOHATHE IIPOU3BOACTBEHHOT'O KOOIIEpaTHBa,

€ro IIpaBOBOE ITIOAOXXEHNE U MECTO B CUCTEME FOPHUANIECKUX AL,

KaroueBbie cAoBa: HpOI/I3BOACTBeHHbel KOOII€paTUB, HPHUAHNIECKOE AHITO0, KOMMEPIECKOE OPUANIECKOE AUITO.

Cratps 96 I'paxxparckoro xopexca PK 3axpenasier caepy-
Iolllee AeTaAbHOE OIlpeAeAeHHe MOoHATHe «[Ipon3BoACTBeH-
HOTO KOOIlepaTHBa>: [IpOM3BOACTBEHHBIM KOOIIEPATUBOM
[IPU3HAETCSI AOOPOBOABHOE OObEANHEHHE IPAKAAH HA OC-
HOBE YACHCTBA AASL COBMECTHOH IPEATIPUHIMATEAbCKOH Ae-
SITEAPHOCTH, OCHOBAaHHOH Ha MX AUYHOM TPYAOBOM Y4acTHHU
1 06beAUHEHUHU €r0 YAeHAMH UMYIIeCTBEHHBIX B3HOCOB [1].
ITpoBoast cpaBHHTeABHBIN aHAAU3 C IPaskAAHCKHUM 3aKOHO-
AaTeabcTBOM Poccuiickoit Pepepariui, TO MOXXHO OTMETHTD,
YTO 3aKOHOAATEAD OIIEPHPYET ABYMS IIOHATUSIMH — 9TO IIPO-
H3BOACTBEHHBIN KOOIIEPATHB U apTeAb. ApTeAb ¢popMa KOO-
Iepaljuy, CyIeCTBOBAaBLIAs B AOPEeBOAIOIIMOHHON Poccum.
IToaToMy MOXKHO CA€AaTh BBIBOA, YTO BOSHUKHOBEHHE U pas-
BHTHE IIPOM3BOACTBEHHOTO Koomeparusa B Poccuu beper Ha-
YaAo C AOpeBOAIOLH/IOHHbIX BpeMeH M HE SABASICTCsI HOBBIM AASL
IPa’XAQHCKOTO 3aKOHOAAaTeAbCTBa Poccuiickoit Oepepanun.

IIpousBoacTBeHHbIH KoomepaTus B KazaxcTaHe BO3HHUKa-
eT U [TOAYYaeT ITHPOKOe PACIIPOCTPaHEHNE AU B IEPBOH ITO-
AoBuHe XX BeKa, B COBETCKUI ITEPUOA, B cpepe IPOU3BOACTBA
(B 0CO6EHHOCTH CeAbCKOTO XO3SHCTBA) U YCAYT.

Ha ceroansimamit oeup B Pecrrybanke Kasaxcran sakpe-
IASIIOT IIPAaBOBOE ITOAOXKEHHUE M PeIYAHPYIOT AeSTEeABHOCTD
IIPOU3BOACTBEHHOTO KOOIIEpaTHBA ABa 3aKOHOAATEABHBIX
akra: ['paxpanckuit kopekc PK (obmas wacTp) mpums-
ThI#1 27.12.1994 1. 1 3axoH PK «O npousBopcTBeHHOM KOO-
neparuse> oT 05.10.1995 roaa.

Tax, B coorBercTBUH cO crarberl 1 3akona PK «O mpo-
H3BOACTBEHHOM KOOIIEpaTHBe > IIPOU3BOACTBEHHBIM KOOIIe-
PaTHBOM IPHU3HAETCSI AOOPOBOABHOE OOBEAMHEHHE IPAXKAAH
Ha OCHOBE YAE€HCTBA AASL COBMECTHOM IPEATIPUHIUMATEAbCKOR
AeSITeABHOCTH, OCHOBAHHO! Ha UX AUMHOM TPYAOBOM Y4aCTHH
nu O6'I)eAI/IHeHI/II/I €ro YA€HaMH HMymeCTBEHHbIX B3HOCOB (HaeB) .

Kax MbI BUAUM, PaCXOXKAEHHIH B OIIPEACACHISIX IIPOU3-
BOACTBEHHOT'O KOOIIEPATUBA MEXAY ABYMS 3aKOHOAATEABHBI-
MU aKTaMH HeT, HO MOXXHO AU CAEAQTh BBIBOA O TOM, UTO €CTh
Aybanposanue?

Aasee aHAAMBHPYS IOHATHE IPOUBOACTBEHHOI'O KOOIIe-
paTHBa, 3aKOHOAATEAb OIIPeAEAsIeT IIPOU3BOACTBEHHBIH KOO-
IepaTHB KOMMEPYeCKUM IOPUAMIECKUAM AULIOM, YYaCTHUKAMHU

KOTOPOTO MOT'YT ObITh AULIb $pu3ndeckue Anna. OAHAKO AASL
KOMMEePYECKUX FOPHAMYECKUX AL} OCHOBHOM LIEABIO AESITEABHO-
CTH SIBASIETCS M3BACYEHME IPUOBIAL. MesKAy TeM y KOOIepaTrBa
Kak cOO61IECTBa, MPEXAE BCETO AIOAEH, a He KaruTaAoB (Hesa-
BUCHMO OT UX BUAQ: TIPOM3BOACTBEHHbIE, TIOTPeGHTeAbCKIE)
OCHOBHasI [JeAb coBceM Apyrast. OHa COCTOUT B YAOBAETBOPE-
HUU MaTePHAAbHDIX M MHBIX IOTPe6GHOCTei! ero uaeHoB [ 2, 14].

AocruraeTcsi pAaHHas 11eAb, 6€3YCAOBHO, TOCPEACTBOM
puOBIAY, 0e3 KOTOPO¥, HEBO3MOXKHO Pa3BUTHE HE TOABKO
[IPOU3BOACTBEHHOTO KOOIIEPATUBA, HO U IIOTPEOUTEABCKOTO
obutecrsa, oTHecenHoro I'K k HeKOMMep4yecKMM OpraHu-
3aLMsIM, XOTS AESITEABHOCTD IIOTPEOUTEABCKOTO 00IecTBa,
He MeHee 4eM IPOM3BOACTBEHHOIO KOOIIEpATHBA, CBs3aHA
C IIPHOBIABIO, TIO3BOASIIOILEN YAOBAETBOPATD IIOTPEOHOCTH
MaIIUKOB B TOBAPaX M ycAyTax (B cdepe TOPTOBAH, 3ar0TO-
BOK, IepepaboTKU U T. IL.).

ITpu6b1Ab, TOAyYaeMast AFOOBIM KOOIIEPATHBOM OT €TI0 Ae-
SITEABHOCTH, HCIIOAB3YETCS HA €T0 Pa3BUTHE, BO3HATPAKACHHE
YAEHOB COOTBETCTBEHHO X YYACTHIO B ACAAX, HA XUAMIHOE
CTPOUTEABCTBO, IIOBBILIEHIE 0OPA30BATEABHOTO, KYABTYPHOTO
YPOBHS YA€HOB, MIX COLJMAABHOE O0eCIIeYeHHE U APYTHE, [IPEA-
YCMOTpPEHHbIE YCTaBOM KOOIIEPaTHBa LieAr. Takum 06pasom,
AASL KOOIIEpPAaTHBA OCHOBHASI 1]eAb — YAOBAETBOPEHHE MaTe-
PHAABHBIX 1 HHbIX TOTPEOHOCTEN YACHOB, & IPHOBIAD — CPeA-
CTBO ee pocTmkeHus [3].

I'To muenmo E. H. ITlTanpeAs, OAHUM U3 IIPU3HAKOB KOO-
[IepaTHBa SIBASIETCSI COACHICTBHE KyABTYPHOMY Pa3BUTHIO €I0
4aeHOB. KoomepaTus onpeAeAsieTcs UM KaK «TOBAapHUIIECTBO
(AOBPOBOABHBII COI03 AMI]) C TEPeMeHHBIM COCTABOM YACHOB
U C IepeMEHHbIM KaITUTAAOM, YIPEKAAEMOE AASI OPraHHU3AL MU
XO3SIFICTBEHHO AESITEABHOCTH UAU TPYAQ CBOUX YACHOB Ha Ha-
9aAax B3aHMOIIOMOLIH, CAMOAESTEABHOCTH U CAMOYIIPABAEHYIS
U NMeIolIlee CBOEH LIEABI0 YAOBAETBOPEHHUE HYKA CBOUX YAE-
HOB U COAEHCTBUE UX KyABTYPHOMY PasBUTUIO» [4].

CxopHbIM 06pasoM ompepeasiant kooneparus A. 1. Te-
pexos [S] u A. . TTosoAoukwuii [6], Mo MHEHUIO KOTOPOTO
«KOOIIEPaTUBaMU IPU3HAIOTCSI AOOPOBOABHBIE OOBEANHE-
HVSL AML, C [IEPEMEHHBIM AUYHBIM COCTABOM U MaT€PUAABHBIMH
CPeACTBaMH, OPTaHHU3YIONIHeE XO3SACTBEHHYIO AESITEABHOCTD
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MAY TPYA CBOMX YACHOB Ha Ha4aAaX B3AUMOIIOMOIIIY, CAMOAE-
SITEABHOCTH M CAMOYIIPAaBA€HNS], HA OCHOBAX PaBEeHCTBA IIPaB
YACHOB B IIPaBACHHH, UMEIOLIIUE [EABIO COACIICTBUE UX MaTe-
PHAABHOMY 6AArOCOCTOSHUIO U KYABTYPHO-00IIeCTBEHHOMY
PasBHUTHIO U AEHCTBYIOIME HA OCHOBAHHAX YCTaBOB, 3aperu-
CTPHPOBAHHBIX B COOTBETCTBYIOINHX OPTaHAX>.

ITpu3HAK COAEFICTBHUS KyABTYPHOMY Pa3BUTHIO CBOUX YA€~
HOB He OTBEYaeT IPABOBBIM IIPU3HAKAM.

I M. KOAOHOXXHUKOB OTIPEACAHA <CACAYIOIHe ITPHU3Ha-
KM KOOTIePATHBHOTO TOBAPHIeCTBa: 1) coepnHenwme, 2) MOp
0co60¥ $UPMOIL, 3) HEOTIPEACACHHOTO YHCAR, 4) AnL, S) CBO-
GOAHO BCTYIIAIONINX U BBIXOASIIVX U3 HETO AASL AOCTIDKEHHS
UMH, 6) B Ka4eCTBe CAMOCTOSTEABHOTO IOPUAMYECKOTO AHIIA,
OPraHM30BaHHOTrO, 7) Ha HAYAAAX PABEHCTBA M CAMOYTIPaBAe-
HUS, AASL8) LieAeil yKPeTAeHNUS 1 BOCTIOCO6AEHHS FIX TPYAOBBIM
XO03SIICTBaM, 9) OCPEACTBOM COEAMHEHHS! MX O6IUX YCHAMI,
10) B 06AaCTH KpeAUTa, TOTPEOACHNUS M IPOU3BOACTBA,  TAKKE
11) BepeHHS KyABTYPHO-IIPOCBETUTEABHOM paboThi» [2, 20].

Bce ykasaHHbIe IPU3HAKY B HACTOSIIEE BPEMSI SIBASIIOTCS
061INMH AASL BCEX FOPUAMYECKHX ALY,

Ha ocHOBaHMY BBIIEN3A0KEHHOTO MOYKHO BHIAEAUTD CA€-
AYIOITHI PU3HAK OTAMYAIONIMI KOOTIEPATUB OT APYTHX pOpM
U BUAOB IOPHAMYECKUX AUL], 9TO YyAOBAETBOPEHHUE MOTPeGHO-
CTEH YACHOB KOOIIEPAaTHBa KaK OAHA U3 IIeAeH CO3AAHUS U Ae-
SITEABHOCTH KOOIIEPaTHBa.

Hcropuyecku KoomepaTuBbl CyIIeCTBOBAAM Kak popMa
06beAMHEHNUS], IPEXAE BCEIO, AIOAEH, a He KalluTaAoB. B Ha-
cTosiulee 5Ke BpeMsi, KaK IPAaBUABHO 3aMe4EeHO B IOPUAMYECKOI
AUTepaType, OHH SBASIOTCS 06 beANHEHNEM Kak TpyAa (ani),
TaK ¥ KallUTaAd, YTO OTPAXKAET HAMETHBILYIOCS B IIOCACAHEE
BpeMﬂ TEHACHIJUIO <<HepCOHaAI/I33,LH/H/I KaIIMTaAOB U KaIluTa-
AM3AIIUH 0ObeAMHeHHI AUy [7].

Camo CymecTBOBaHME KOOIEPATHBAa HEMBICAUMO Kak
6e3 ANIHOTO YYacTHUsI YAEHOB, TaK U 6e3 kanurara. Haanane
COOCTBEHHOrO KamuTaAa, 060co6A€HHOro OT KallMuTaAa €ro
YYACTHHKOB, 10 CYTH, SBASIETCSI OAHMM M3 BOXKHEHIINX IIpU-
3HAKOB KOOIIEPATHBa KaK IOPUAMYECKOTO AHIIA. B TO ke Bpems
CaMBIM BaOXKHBIM Ka4€CTBOM KOOIIEPALIUH SIBASETCS [IEpPeHece-
HYe BHUMAHUS C HHTEPECOB KAIIUTaAd Ha HHTEPeChl YACHOB
xoomeparusa [8]. «Koonepanus Bceraa 6yaeT noap3oBarbcst
KaIMTaAaMH, 1 OYeHb OOABIIMMM KallUTaAaMH, H60 6e3 HUX
B XO3ANUCTBEHHOM KU3HH OOOMTHUCh HEBO3MOXKHO; HO HE HMH-
Tepechl 9TOTO KAIIMTAAA CTOSIT B Hell Ha IEPBOM MeCTe, a HHTe-
PECHI TeX XO3SIACTB, KOTOpble OH 06CAyXHBaeT. B koomnepauun
KAIlMTaA — CAYTa, a He X03suH>» [9].

Oco6ast, 0 CpaBHEHUIO C APYIUMH OPraHHU3ALMOHHO-
[PaBOBBIMH (OPMAMH, AEMOKPATUYHOCTh KOOIEPATHBHBIX
[IPaBOOTHOIIEHMUIT, KOTOPasi IIPOSIBASIETCS. B ABYX aCIIeKTax.
Bo-mepBbIX, BCe YAEHBI KOOIIEPATHBA, KaK IPAKAAHE, TaK
U IOPUAMYECKUE AULA, 06AAAQIOT OAHMM TOAOCOM IIPU IPH-
HSTHU pelleHHi Ha o6ueM cOGpaHIN YAEHOB KOOIEPaTH-
Ba, HE3aBUCHMO OT pasMepa I1asi, YTO SIBASIETCSI OCHOBHbIM
[PHU3HAKOM, OTAUYAIOIIUM KOOIEPATHB OT XO3SMCTBEHHBIX
061mecTB. Bo-BTOPBIX, IPH PaCIpeACACHUN IPHOBIAU IIPEA-
[OYTEHNE OTAAETCS YYIACTHUIO YACHOB B IIPOU3BOACTBEHHOIM

Y MHOM XO3SANCTBEHHOM AESTEAPHOCTHU KOOIIEPATUBA, HEXKEAR
y4acTuio B YOPMUPOBAHUH €0 UMYIeCTBEHHOM 6a3b1 [ 2, 22].

Kax ormeuaer B. A. CeMeycoB, «A060M TepMHH B Hau-
60Aee KPaTKOH pOpMe AOAKEH HanbOAee 9eTKO U TOYHO BbIpa-
KaTh CYIL}eCTBO HAYIHOTO HOHATUSL. MHOTOCAOBYE IIPH H3A0-
>KeHHH KaKOii-AM60 HOPMBI 3aTPYAHSIET ee BocrpusaTue> [ 10].

B rpaskaanckoM 3aKkoHOAATEABCTBE PeCHy6AI/IKI/I Kazax-
CTaH KOOIIEPATUBBI ACASITCS Ha [IPOU3BOACTBEHHbIE H IIOTpe-
ouresbckue. IIpou3BOACTBEHHbBIE KOOIIEPATUBBL OTHOCSITCS
K KOMMepPYeCKHUM, IOTPeOUTeAbCKIE — K HEKOMMepYeCKUM
opranuzanusM. Bmecre ¢ TeM 110 001meMy AASL BCeX HEKOM-
MepYeCKUX OpraHU3aLNIT IPABHAY, TOTPebUTEAbCKIE KOOIIe-
PATUBBI BIIpaBe OCYILECTBASITD IIPEATIPUHUMATEABCKYIO AesI-
TEABHOCTD AUIIB IOCTOABKY, IIOCKOABKY 9TO HEOOXOAHMO AASI
AOCTIDKEHUS] UX YCTAaBHbIX IIeACH.

Kaxk ysxe yKa3bIBaAOCD BblllIe, IIPOU3BOACTBEHHBIN KOO-
HePaTI/IB, B OTAUYHE OT APYI'I/IX KOMMep‘leCKHX IOPI/IAI/I‘IGCKI/IX
AULI, TIOAYYAsl IPUOBIAB, UCIIOAB3YET €r0 Ha Pa3BUTHE CaMO-
O KOOIIEPATHBA, BO3HATPAKAECHHE 3 YIACTHE B ACAAX UL T. A.
HMmeeT MeCTO IpeAAOSKEHUE MepeBEeCTH IPOM3BOACTBEH-
HbIe KOOIIEPATUBBI M3 Pa3psiad KOMMePUeCKHIX OpPraHU3alHil
B HEKOMMepYecKHe.

Ha mpaxrrike 9TO aBTOMATHYeCKU IIOBAEYET 3a OO0
OrpaHMYeHIe ACeCIIOCOOHOCTH IIPOU3BOACTBEHHBIX KOOIIe-
PATHBOB, 3aIIpeT Ha 3aHATHE ASSITEABHOCTDIO, HE COOTBETCTBY-
foITedt IeAsM ux copanms [11].

Caepyrolmas TOUKa 3peHwst 6a3upyeTcs Ha YTBEPXKACHIN
0 TOM, YTO «B IIEPCIIEKTHBe B [POXKAQHCKOM KOAEKCEe HAAO
HMeTh CAMOCTOSITEABHBII PaspeA, KOTOPBI OBl Ha3bIBAACS
«Koomneparuser». 11 Tam cAeA0BaA0 6bI AaTh Kak o0Imee AAS
BCeX KOOIIEPATUBOB, TaK U CIELUPUIECKOe PeryAUpOBAHIEe
II0 BUAQM, KOTOPBIX AOAXKHO OBIT 3HAUUTEABHO OOABIIIE > [12].
ITo muenuro A. A. TrokaBkuHa-ITAOTHHKOBA TaKOe BhIACACHHE
KOOIIEPaTHBOB B CAMOCTOSITEABHYIO IPYIIILY IIOAHOCTBIO Pas-
pyllaeT KpUTepUi KAacCCMPHUKAIMK OPraHU3aL[ui Ha KOMMep-
Jeckue U HeKommepyeckue [2,27].

B 10 >xe BpeMs 3aMeTHM, 9TO KOHIIEIILIUS, IIPeAAOKEHHASI
T.E. A60BOI1, MOXKeT OBITh peaAU30BAHA B CAydae BBIAEAe-
HUS KOOIIEPATUBOB B OTACABHYIO OPTaHH3aIlMOHHO-IIPABO-
ByI0 opMy, pOpMy KOMMEPUECKON OpraHu3alun. AeseHue
JKe KOOIIEpPATUBOB Ha IOTPeOUTEABCKIIE 1 IIPOU3BOACTBEH-
Hble OBIAO OBI B TAKOM CAydYae A€A€HHEM HA BHABL B PaMKax
oaHoit dopmst [ 13, 73].

OO0BsicHSIETCST 9TO TeM, YTO B ACHCTBHTEABHOCTH AAS
OOABIIMHCTBA TOTPEOUTEABCKUX KOOIEPATUBOB OCHOBHOI
IIEABIO AESITEABHOCTH SIBASIETCSI [IOAYYeHHe IIPUOBIAY, CaMO
HX CYILIIeCTBOBAHNE CTAHOBUTCS BO3MOXKHBIM AMIIb OAArOAAPST
OCYIIeCTBACHHUIO IPEATIPHHIMATEABCKOMN ACSTEABHOCTH | 14].

Ecau, HanpuMep, Ha 3ape KOOIEPATUBHOTO ABIDKEHIIS
B KOOIIEPATUBBI OOBEAUHSANCD AASI TOTO, ITOOBI BBDKHTD BCEM
U KOKAOMY, TO B COBPEMEHHON PHIHOYHON 9KOHOMUKE Aes-
TEABHOCTb KOOIlepaTuBa IpHHUMaeT GopMy OU3Heca, HaqMHa-
eT HOCHUTb BCe 0Aee IIpeAllprHIMaTeAbCK i1 xapakTep. Hexas
006Iast «BBIFOAA> HAU II€Ab <YAOBAETBOPEHMS IIOTPebHO-
cTeil» TPAaHCPOPMHUPYETCSI B HACTOSINYIO 9KOHOMUIECKYIO
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BBITOAY, B PEAABHO OCSI3a€MYI0 B PhIHOYHOM XO3SIAICTBE [IeAb —
noAy4enue HanboApmeit ipubpiau [2, 28]. B npoTusHOM cay-
Jae KOOIIEPATHB «He BIIMCHIBAETCS> B CPepPy PHIHOYHOMN KOH-
KyPEHLUH, a 3HAYUT B PHIHOYHbIE OTHOIEHHs Boobme [15].
Bce BBICKa3BIBAaHHS O TOM, YTO < YHUCTBIH AOXOA, TPUHOCHMBII
KOOIIePATHBHBIMH Y EXACHUSIMH, SBASIETCSI He KAIIUTAAUCTH-
4eCKO# IIPUOBIABIO, 2 0COH0I HEKATIUTAAMCTHIECKOH GOpMOIt
AOXOAQ> ¥ IIOAOOHbIE UM HOCST B GOABILEN Mepe HACOAOTH-
9eCKH, a He 9KOHOMUYECKHUIT U YK TeM O0Aee He [IPaBOBOM
xapakrep. «Ha coBpeMeHHOM 9Tarte mepexopa K PhIHKY, a TaK-
e C [O3HIIUIT MUPOBOT'O OIIBITA B PAMKAX MEXAYHAPOAHOTO
KOOIIEPATHBHOTO AABSIHCA 9TH M APYTHe ACIIEKTHI TEOPUM KOO-
nepanuu Tpe6yIoT KpUTHYECKOTo lepeocMbIcAerns» [ 15,9].

Hraxk, pasandne MesKAy IIPOU3BOACTBEHHBIMU U IOTpe6HU-
TEAbCKHMU KOOIIEPATHBAMU 3aKAIOYAETCS He B PA3HOI IjeAr
(oHa 0AHA — TOAyYeHMe IPUOBIAK), @ B ClIeLUUKe IyTel,
M30MpaeMbIX AAS YAOBACTBOPEHHS 9THX oTpe6HOCTed [ 16].

B poK3BOACTBEHHOM KOOIEPATUBE LjeAb AOCTHIAETCS
Yepes3 AMYHOE TPYAOBOE YYaCTHe YAEHOB KOOIIEPaTHBA B €0
MIPOM3BOACTBEHHOMN U MHOM XO3SMCTBEHHOMN AEATEAbHOCTH.
IIpousBepeHHBIN B pe3yAbTaTe TaKOM AGATEABHOCTH KOHeY-
HBI1 IPOAYKT (paboTa, ycAyra) He OTPeOASeTCS YACHAMH
KOOIIepaTHBa, a peaAnsyercs Ha cTopoHy [ 16, 81]. B motpe-
GUTEABCKOM KOOIIEpATHBE, B CBOIO OYEPEADb, TAABHAS LI€Ab
AOCTHIaeTCsl IMEHHO 6AAropapsi MOTPEOACHHUIO IIPOAYKIHH
(Bemeit, paboT, yCAyT), HPOU3BEACHHOMN HETIOCPEACTBEHHO
KOOIIEPATHBOM, A0 B MHOM COAEHCTBHHU XO3SIAICTBEHHOMN
A€STEABHOCTH KOOTIepaTHBa (Hampumep, B IIPEAOCTaBACHUN
IIEPBIYHOTO CHIPBSI AASL €10 [IOCAEAYIONLIEN IIepePabOTKH KO-
oneparusom) [2,29].

IToxa3aTeAbHO, YTO UMEHHO IPUOBIAD, IOAYYEHHAS KO-
OIIEpATHBOM U PaCIpeAeACHHAsI MEXAY ero YAeHaMH, 110-
3BOASIET YAOBAETBOPHUTb MaTepPUAABbHbIE IOTPEGHOCTH IIO-
caepHmx [2,29].

CoBrapeHHUe IjeAeill y IOTPeOUTEABCKHUX U HPOHM3BOA-
CTBEHHBIX KOOIIEPATUBOB — MOAyYeHUe IPUOBIAU — He 03-
HA4aeT COBIAAEHMSI CIIOCOOOB AOCTIKEHHS STHX IjeAei:
[OTPeOUTEABCKIE KOOIIEPATUBBI CTPEMSTCS COBEPIIMTD
OIlepaliH 110 KyIIAe-IIPOAAXKE TOBAPOB, [IOAYYEHHIO-BBIIIOA-
HeHHIO paboT (ycAyr) Ha Hanboaee BBITOAHBIX AASL TIAMIIU-
KOB YCAOBHSIX; IPOM3BOACTBEHHbIE KOOIIEPATUBBI HalleACHBI
Ha CO3AQHUM HaubOAee BBITOAHBIX YCAOBHIT IIPOM3BOACTBA AASL
CBOUX YACHOB, KOTOPBI€ B UHCA€ [IPOYHX BHIPAKAIOTCS B GoAee
BBITOAHBIX YCAOBHSIX PeaAH3aIIMH IPOAYKIIHU COOCTBEHHOTO
npousBoacTsa [2, 30].

Kaxk 6b1A0 3aMeyeHO, KOMMEPYECKHUIT XapAKTEP AeSTEAD-
HOCTH XapaKTepeH AASL GOABLIMHCTBA, HO BCE XKe He AAS BCEX
norpebuTeAbCKUX KOOIepaTuBoB. OCOOHIKOM B 9TOM PSIAY
CTOSAT >KUAUILIHO-CTPOUTEAbHbIE, KUAMILHbIE, TAPAXKHbIE,
AQYHBIE, CAAOBO-OTOPOAHUYECKHE IIOTPEOUTEABCKHE KOO-
neparusbl [17].

A\yMaeTcsi, 4TO [IepeBOA yKa3aHHOM IPYIIIBI KOOTIEPATHBOB
B YHCA€ [IPOYHX IOTPeOUTEABCKUX KOOIIEPATHBOB U3 Pa3psiAd
HeKOMMepYeCKUX OPTaHHM3aIMi1 B KOMMepYeCKHe He TOABKO
He YXYALIUT KX [IPAaBOBOTO [IOAOKEHHs, @ HAO60POT YAYYIIUT

€ro 3a cyeT pacupeHus obbrema ux peecriocobrocru. Kpome
TOTO, ECAU UCXOAHUTD U3 KPUTEPHS ACACHHUS IOPUAMYECKHX AHI]
Ha KOMMep4ecKie U HeKOMMepJecKue, COTAACHO KOTOPOMY
«OCHOBHBIE IJeAU AESTEABHOCTH HEKOMMEPYECKUX OPraHHU-
3L AeXKAT 32 IIPEACAAMH PBHIHOYHOTO 000pOTa>, TAe «HX
0COOBII CTATyC IPU3BAH AULIb 00ECIIEIUTD UMYIIECTBEHHYIO
6a3y AASL OCYILECTBACHUS UX QYHKIHIA. .. >, TO BHIACACHHYIO
IPYIIILY HOTPeOUTEABCKHIX KOOLIEPATHBOB TAIOKe HEAb3sI Oe3-
OrOBOPOYHO OTHECTH K YHMCAY HeKoMMepueckux. Hakorer,
MO>KHO COCAATbCA Ha 3apy6exHblit onbit [ 16, 12].

Tak, coraacHo I'epmanckoMy 3aKOHY O IPOM3BOACTBEH-
HbIX 1 XO3SFICTBEHHDIX KOOIIEPATHBAX BCE KOOIIEPATHBbI, B T. 4.
«<COI03BI [I0 BO3BEACHHIO JKHAbS» (aHAAOT OTeYeCTBEHHBIX
JKCK) SBASIHOTCSL KOMMEPCAHTaMH, T. €. IMEIOT B KadecTBe
OCHOBHOM LJeAU AeSITEABHOCTHU MOAydeHHe rmpubbiam [18].
OAHaKO HUKAKUX CAOKHOCTEH AASI KOOIIEPATHBOB UX IIPeA-
[IPUHUMATEAbCKUI CTATyC He BbI3bIBAET.

ITpopoaxast AaABHeTIIIee HCCAEAOBAHME, CIUTAEM HeOO-
XOAUMBIM, IIOABEPTHYTDb aHAAHU3Y IIOHSTHUS <KOOIEPATHB>
U <KooIleparusi». [paskpaHCKoe 3aKOHOAATeAbCTBO Pecrry-
6anku Kazaxcran He COAEPIKHT CAOBA «KOOIEPALIUS >, OAHAKO
AQHHOE CAOBO BCTPEYAEeTCsI B OPUAMYECKO AUTEpaType.

ITo muenmio A.B.YasHoBa, OTMEYaBIIUM, YTO <IIPHU-
CTymasi K OIPEACACHHIO KOOIIEPALIUH, Mbl, II0 HAIleMy TAY-
bouaiinreMy yOexXACHHUIO, IMeeM IIepeA COO0i He OAHO, a ABA
OIIPEAEACHHST>, AASI KAXKAOTO U3 KOTOPBIX AOAYKHBI OBITb CKOH-
CTPyHpOBaHBI OmpeaeAsoniue mpusHaku. C OAHO CTOPOHBI,
3TO IOPHAUYECKOE AUIIO, CyOBEKT XO3SHCTBEHHOM AeSTEeAD-
HocTu. C APYTO# CTOPOHBI, MBI, ITO €70 CAOBaM, UMeeM IepeA
COOOI «IINPOKOE COLMAABHOE KOOIIEPATUBHOE ABIDKEHUE,
HAM, TOYHEE, ABYDKEHHS, 0OAAAAIOIINE KAKAOE CBOMCTBEHHOM
€My MAEOAOTHE 1 ITOAB3YIOIeecst KOOIIepaTHBHbIMU GpopMa-
MU OpI'aHI/I3aLII/II/I XO3SIMCTBEHHBIX HpeAHpHﬂTHfI KaK OAHUM
3 OpyAMil (MHOTAA eAUHCTBEHHBIM) CBOETO KOHKPETHOTO BO-
maomenus> 16, 81]. AyMaeTcs, 4TO C IIPaBOBBIX MO3UIIHH
KOOTIEpAIIUsI AOAXKHA, IPEXKAE BCEro, OMPEACASThCS MMEHHO
KaK COLIAAbHOE ABIDKEHNE, & He KaK OPraHU3aI[IOHHO-TIPaBO-
Bas popma ropruandeckoro auna [2, 30].

M3 qricaa OCHOBHBIX IIPU3HAKOB IIPOU3BOACTBEHHOT'O KO-
OIepaTHBa HY>KHO BBIAGAHTD CACAYIOIIHE:

— AOOPOBOABHOE OOBeAUHEHHEe Ha OCHOBE YAEHCTBA
IPaXkAaH AAS COBMECTHOM XO3SAMCTBEHHON AEATEABHOCTH
(4AeHCTBO 3A€Ch SBASIETCS OPTaHM3ALMOHHOM OCHOBOI YOp-
MHPOBaHUs KOOTIEpPaTUBa);

— B KaueCTBe OCHOBHOM IIeAH CO3AAHHS AI0OOTO KOOIIe-
paTHBa BBICTYIAET YAOBAETBOPEHHE MaTePHAABHBIX U UHbIX
HOTPeOHOCTE! er0 YAEHOB; B KAUECTBE LJEAU ACSITEABHOCTH —
[IOAYYeHHUe IPUOBIAY;

— YA€H IIPOM3BOACTBEHHOT'O KOOIIePATHBa 00513aH, 10 06-
IeMy IIPaBUAY, IPUHUMATh AMYHOE TPYAOBOE Y4aCTHE B Aesi-
TEABHOCTHU CO3AQHHOTO MU IOPHANYECKOTO AHIIA;

— Apyrast O0s3aHHOCTb YACHOB KOOIIEPaTHBA COCTOUT
B GOPMUPOBAHUM €T0 IMYIeCTBEHHO 6a3bl Iy TeM BHECEHHS
HMYIIIeCTBEHHBIX [IA€BBIX B3HOCOB, KOTOPbIE B COBOKYIIHOCTH
COCTABASIIOT [TA€BOI KAIIUTaA KOOIIEPATHBA;
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— YA€HBI KOOIIEPATHUBA HECYT OrPAaHUYEHHYIO CyOCHAH-
ApHYIO OTBETCTBEHHOCTD IO €T0 AOATaM, pa3Mep U YCAOBHS
IIpUMeHeHHs KOTOPOH AOAKHBI IIPEAYCMATPHBATLCS B yCTaBe
KOOIIePATHBa;

— BCe YACHBI KOOIIEPATHBA 0OAAAAIOT OAHHIM [OAOCOM IIPH
IPUHSTHY pelleHNiT Ha 001ieM COOpAHNY YAeHOB KOOIIEPATHBa;

— MEIOTCSl OTPAaHMYEHUS Ha paclpeAeAeHHe IPHObIAU
xoomeparusa [19].

ITo muenuro A.T. Brikosa u C. A. Kapeannoit mpoussop-
CTBEHHBII KOOIIEPATHUB IIPEACTABASET COOOM YHHKAABHYIO
OPTaHU3AIMOHHO-IIPABOBYIO0 POPMY IPEATPUHUMATEAbCKOM
AeSITeAbHOCTH; 9Ta YHHKAABHOCTD 3aKAIOYAETCSI B TOM, YTO OH
OpraHHYeCKU COEAUHSIET B cebe Takoil 00beM IIpaB, CBOOOA
M MHTePeCOB I'PAXAAHNHA, KAKOI He CBOFMICTBEHEeH O0Aee HHU OA-
HO APYTO¥ OpTraHM3alMOHHO-TIPABOBOM (pOpMe IPeATIPUHH-
MaTeAbCTBA; OH OAHOBPEMEHHO SIBASIETCSI pOPMOIT peaAr3anuu
TPAKAQHUHOM MHOTHUX KOHCTHUTYIIMOHHbIX ITPaB [20].

ITo cyTH, TPOM3BOACTBEHHBIN KOOIIEPATHB SIBASIETCS BO-
[IAOLEHUEM HAEH O CAMOYIIPAaBACHUU PaOOTHHIKOB, IbsI KHU3-
Hecrocob6HOCTb IIOATBEPXKAE€HA MHOTOBEKOBOM HCTOpHEN
ero pas3puTus. VIMeHHO OpraHM3aIiMoHHO-IIpaBoBast popma
KOOIIepaTHBa B HANOOABIIET! CTEIIEHH CIIOCOOCTBYET IIOBbIIIe-
HHIO POAY YeAOBeKa B IpoIjecce IPOU3BOACTBA — OCHOBHOMY
HAITPaBACHHIO COBPEMEHHBIX $OPM M METOAOB YIIPABACHIS,
B IJeHTPe BHUMAHH KOTOPbIX HAXOAUTCS JEAOBEK KaK IIeHTP
poU3BOACTBA. «TBopUecKass aKTMBHOCTb pabOTHHUKA, €ro
3aMHTEPeCOBAHHOCTD B PE3yABTAaTaX TPYAA SIBASIOTCS HBIHE
OAHHM M3 TAQBHBIX YCAOBHI BbDKMBAEMOCTH M IPOI[BETAHHUS
KOMIIaHHMH B KOHKYPEHTHOM MHUPE> .

B coBpeMeHHBIX pabOTax, OCBSIeHHBIX AHAAN3Y [IPABO-
BOT'O pEI'yAUPOBaHUS IIPEATIPHHIMATEAbCTBA, BBICKA3bIBAAOCDH
MHEHHE O TOM, UTO <«... PeXHM IPEATPUHIMATEAbCKOH Aesl-
TEABHOCTH AOAYKEH OBITb IIOAYMHEH He TOABKO H3BAEYEHHIO
IPHOBIAN, HO M YAOBAETBOPEHHIO OOIIIeCTBEHHbIX HHTEPECOB,
obmemy 6aary> 21, 4].

Apyroit 0cO6eHHOCTBIO KOOIIEpPATHBA KaK y4acTHHKA
MPEAITPUHIMATEAbCKON AESITEABHOCTH SIBASIETCSI TOT aKT,
9TO IPHOBIAD AASI HUX — 3TO, IPEXKAE BCEr0, HCTOYHUK KaIlU-
TAaAOBAOXKEHHUH AASL AAABHEHIIIETO PACIIMPEHH IPOU3BOACTBA
B IIEASIX COAEMCTBUS XO3SIMCTBEHHOM AESITEABHOCTH CBOUX YAE-
HOB. CTpeMsiCh He K MAKCHMAABHOM MPHOBIAK, A K HanboAee
[IOAHOMY O0eCIIeYeHHIO XO3SCTBEHHbIX, COLIHAABHBIX II0-
TpeGHOCTEl CBOMX YACHOB, KOOIIEPATHBBI YaCTO 3aHUMAOTCS
MaAOpPeHTa0eAbHBIMH UAU AQKe HepeHTa0eAbHBIMH BUAAMU
AESITeAbHOCTH, KOTOPBIe HEIIPHEMAEMBI AAS TIPOUHX IIPEATIPH-
HHMaTeAeH, HO Ype3BbIYaitHO BAXKHBI AAS CAMOTO KOOIIePaTHBa
B AHIIe ero 4AeHosB [22].

B T0 ke BpeMst IMeHHO ITPUObIAD, I0AyYaeMasi KOOIlepaTU-
BOM B IIPOIjecce OCYIeCTBACHHUS IPEATIPHHIMATEABCKOH Aesl-
TEABHOCTH I03BOASIET B HANOOAEe TIOAHOM Mepe 0becIeunTdh
MOTPEeOHOCTH CBOUX YA€HOB. APYIMMU CAOBAaMH, HalleAeH-
HOCTb AESITeAPHOCTH KOOIIEPATHBA Ha U3BAEYEHIE [IPHOBIAY
KOPPEKTUPYeTCSI IOTPeOHOCTSMY er0 YACHOB, U B CBOEM CO-
BOKYIIHOM COYETAHHU IIeAb AESITEABHOCTH KOOIIEPATHBA BBI-
CTYyTAeT KaK «HM3BAeYeHUe IPUObIAK C y9eToM ... » [ 20, 28].

EcAu 5xe TOBOPHUTD O MeCTe IIPOU3BOACTBEHHBIX KOOIIe-
PaTUBOB, TO 9TO IPEUMYIIECTBEHHO MAABIN U CPEAHHIT Ou3-
Hec. OOBSCHSIETCS 9TO MPeXAE BCErO Pa3MepaMK KOOIepa-
TuBOB. MUpPOBO¥, a TaKKe OTe4eCTBEHHBbI ONBIT (B 06AacTH
IIPaBOBOI'O PEryAMPOBAHMS XO3SANCTBEHHON AEATEAbHOCTHU
KOAXO30B) MOKa3bIBA€T, YTO MPH YMCACHHOCTH YACHOB KOO-
nepaTuBa capime 150-200 npuHIMIIEI KOOIIEPATHBHOM Ae-
MOKpATUH MOT'YT GBITh HapyILIEHbl, IIOCKOABKY BO3HUKAIOT
IIpo6AEMBI, CBSI3aHHBIE C yIaCTHEM YAEHOB KOOIIEPATHBA B 3a-
cepaHmsIx 06mero cobpanms [23], ocaabeBaeT uaynMapHbIit
XapaKTep BHYTPHUKOOIEPATHBHBIX OTHOLICHHI. YKa3aHHbIe
IPOGAEMBI YaCTHYHO PEIIAIOTCS ITyTeM IIPOBEAEHHs 0blte-
ro cobpanus B popme cobpaHus ynoaHoMoueHHbIx. OpHa-
KO IIPEACTABASIETCS], YTO IPOU3BOACTBEHHbIE KOOIIEPATUBBI
He AOAXKHBI 3aMBIKAThCSI B cefe, paciumpsisi 06beMbl Ipous-
BOACTBA MCKAKOUMTEABHO 32 CUET CO3AAHHS U PAa3BUTHS CBOUX
CTPYKTYPHBIX IoApaspeAerit. Hao60poT, AAst TOro 4T06BI
COXPAHUTb KOHKYPEHTOCIIOCOOHOCTD APTEAH AOASKHBI BCTY-
IIaTh B COIO3bI C ADYTHMH KOOIIEPATHBAMH, [IPUYEM HE TOABKO
IIPOM3BOACTBEHHBIMH, HO M TOTpebuTeabckumu [ 24 ]. SIpxum
IIOATBEPYKACHHEM CKAQ3aHHOMY CAYKUT OIIBIT HCIIAHCKOTO 06b-
eAMHEeHMA KOoIepaTuBoB «MoHAparon» [25], a TaKKe HUTa-
AbstHCKHX [26] 1 dpaniysckux [27] KoOnepaTusos.

ITo aT0i1 IpUYNHE HEOOXOAUMO IOPUAMYECKU YPETYAU-
pOBAaTh MEXAHHM3M MeXXO3SIFICTBEHHOTO KOOIEPUPOBAHHS,
OIMPAsICh Ha OIBIT CIIEIIUAAMCTOB B OOAACTH KOAXO3HOTO
nipasa 28], a Tawke yuuThiBas crienuuky o6beAuHeHHI KO-
OIIEPATUBHOTO THIIA.

OAHO U3 NIPOSIBAGHHI 9TOH CIEIMPUKH BBIPAXKACTCS
B TOM, 4TO B OOBEAVHEHUH He AOAXKHO OBITh 3aBUCHMOCTH
OAHHUX KOOIIEPaTHUBOB OT APYTHX. Apyroii crnenuduieckon
4ePTON IBASIETCSI TO, YTO OObEAHHEHHE KOOIIEPATHBOB BBICTY-
I1aeT 10 OTHOIIEHHIO K CBOHM YYaCTHUKAM — KOOIIepaTUBaM
He B POAU «TPETHErO AUL[A>>, & B POAU LIEHTPA, KOHCOAMAHUPY-
IOIIET0, KOOPAMHHPYIOIETO AESTEABHOCTh COOTBETCTBYIOIIUX
KOOIIEPATUBOB. B CBSI3H C 9THM OTHOIIEHHMS MEKAY yIaCTHHKA-
MU KOOIIEPATHBHOTO OObEAMHEHS SBASIOTCS BHY TPEHHIMA
IO OTHOMIEHHIO K CAMOMY 06ObeArHeHuIo |2, 34].

IToaToMy HAAOTOOGAOXKEHHS PE3YABTATOB TAKON AESITEAD-
HOCTH, II0 CYTH, He AOAKHO OBIT. B IIpoTHBHOM cAydae Gyaer
MIMETh MECTO MHOTOKPaTHOE HAAOTOOBAOKEHHE: TIPH PEaAr3a-
LMK IPOAYKIHH (BBITOAHEHHH PAGOT, OKA3aHUU YCAYT) OAHUM
YYACTHHKOM O0'beAMHEHNSI B OTHOLIEHUU APYTOTO U [IPU IIOCAE-
AyIOLIIefl PeaAu3aIji TOM IOABEPTIIIerics epepaboTke Ipo-
Aykuun (pe3yAbTaToB paboT, yCAyT) AU6GO APYTHM YYACTHHKOM,
Anbo camuM o6peprHeHreM. KpoMe Toro, cospanue xoorepa-
TUBHBIX OObEAMHEHMUIT [I03BOAUT UM pOPMUPOBATH COOCTBEH-
HYI0 HHQPACTPYKTYpy PbIHKA: KPEAUTHbIE, CTPAXOBblE OPraHH-
3aLUH, CKAQACKHE TIOMEIIeH s, ONITOBbIE LIeHTPBI U T. 11 [ 2, 35].

CaeAyeT 3aMeTHTB, 9TO BEACHHE KOOTIePATUBAMH [IPEATIPHU-
HUMATEABCKOM AESTEABHOCTH AOASKHO IIOAYYATh IIOAAEPIKKY
CO CTOPOHBI TOCYAAPCTBA. DTa IIOAAEPIKKA AOASKHA BHIPAXKATD-
Csl KaK B pOopMe IPEAOCTABACHHS KOOIIEPATHBAM ABIOTHOTO
PEKHMA, TaK 1 B pOPMe AETAABHOT'O, CHCTEMHOTO YPEIyAUPO-
BAHMS UX AesTeAbHOCTH [ 24, 110].
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Section 2. Civil law

ITo muenuro A. A. TiokaBkuHa-IIAOTHHMKOBa, 60Aee IieAe-
COOOPa3HBIM OBIAO ObI He BBeACHIIE B XO3SIACTBEHHbIN 060pOT
HOBOI ¢ OpMbI KOMMePYECKOH OpraHU3aIMH, A BRIAGACHHE Ha-
POAHOTO IIPEATIPUATHS KaK BHAR (He pOPMbI) FOPHAMYECKOTO
anna (mpudeM, He OrPAaHMMMBASCH PAMKAMH KOMMEPYECKUX
OpTraHM3aLHMil), IO IPUMePY IPABOBOTO PEryAMPOBaHHUS Aes-
TeAbHOCTH MaABIX IpeATpusTHii [2, 36].

KoomneparuBHOe IIpaBo 3a IOCAGAHHE TOABL OCTAeTCsI
B HEU3MEHHOM COCTOSIHHH, II€PEAABAsCh IO HACAEACTBY
U3 [IOKOAEHUsI B oKoAeHue. Ecar sxe Mpl xoTuM paspaboTars
00Aee CTAOHABHYIO IIPAaBOBYIO $OPMY KOOIIEPATUBOB BOOOIIE,
IPOU3BOACTBEHHBIX KOOIIEPATUBOB B YACTHOCTH, TO OT 3a-
KOHOAATeASI 005I3aTEABHO CAEAyeT MOTPebOBATh IPUBECTH
UX 3aKOHOAAQTEABHYIO 623y B COOTBETCTBHE C TPeOOBaHUSIMU
BpEMEHH, CAEAATD ee 6oAee TOHATHOMN U IIPUBAEKATEAbHOMN
AAst moTpebuTeast. OTHOIIEHNS BHYTPU IPOUSBOACTBEH-
HBIX KOOIIEPATUBOB AOAXKHBI 4eTIe COOTBETCTBOBATD YCTABY,
a MIX BHELIHNE OTHOLIEHHs OrOBAPUBATHCS 3aKOHOAATEAEM.
IprdeM, mpesKAe BCETO TaK, YTOObI YCAOBHS ASTEABHOCTH
IPOM3BOACTBEHHBIX KOOIIEPATHBOB OBIAK ObI CYIeCTBEHHO
yAy4imensi» [28, 114].

Aasee paccCMOTPHUM KaTerOpHH <«IIPaBOBOM CTaTyC»
U <IIPaBOBOE [IOAOKEHHE > [IPOU3BOACTBEHHOTO KOOIIEPaTH-
Ba. COraacHo ToCIoACTBOBaBIIEH A0 60-X TOAOB ITPOIIAOTO
CTOAETHS TOUKe 3PEHHs IIPABOBOI CTATYC OTOXKAECTBASIACS
C KaTeropueil MPaBOCYOBEKTHOCTH M He PacCMATPHBAACS
B Ka4eCTBe CaMOCTOSTeAbHOM KaTeropuu [29]. Aannas no-
3ULHST 00OCHOBBIBAAACH TEM, UTO, BO-IIEPBBIX, U IIPABOCYO'Db-
€KTHOCTD, U IIPABOBOM CTAaTyC BO3HUKAIOT U IIPEKPALAI0TCS
y cyObeKTa OAHOBPEMEHHO 1, BO-BTOPBIX, 00a 9TH CBOMCTBA
B paBHOI1 Mepe HeoTay>kAaeMbl. C [IOCACAYIOLIMM PasBUTHEM
I0pUAMYEeCKOM MbICAH, B 70—90-X ropax, KaTeropus mpaBoBOro
CTaTyca IIOAYYHAA O0Aee MIMPOKYIO pa3paboTKy, B pe3yAbTaTe
9ero IPOU30IIAO ee pOPMUPOBAHIE KAK OAHOTO U3 KAIOYEBbIX
¥l AMCKYCCHOHHBIX IIOHSTHI TeopuH rpasa [2, 12].

B Hacrosiijee BpeMs GOABIIMHCTBO yYeHbIX IPUAEPIKIBAIOT-
CsI MHEHHS O TOM, YTO IIPAaBOCIIOCOOHOCTD, [IPABOCY OeKTHOCTD
1 IIPaBOBOM CTaTyC — CyTb pa3Hble sBAeHMs 1 Kareropud. [Ipu
9TOM PsIA MCCAEAOBATEAEH PACCMATPUBAIOT IIPABOBOM CTaTyC
B KaYeCTBe OAHOTO U3 SIAEMEHTOB IPABOCYObEKTHOCTH HAPSIAY
C IIPaBO-U AeecriocoGHOCTHIO. [0 MHEHHIO ADYTHX aBTOPOB,
IPaBOBOI CTATyC GOAee IMMPOKOE IIOHSTHE, HEXEAH [PaBO-
cy6pexTHOCTD. «OH mupe, 60rade, CTPYKTYPHO CAOKHEe, BbI-
cTymaet 0606MmAr0muM, CO6UpaTeAbHbIM HOHATHEM> [ 30,238 ].

B crpykTypy mpaBoBOro craryca, 10 UX MHEHHIO, KpOMe
HPaBOCYObEKTHOCTH BXOASIT Tak)Ke TAKHe SAEMEHTBI, KaK:

1) ipaBOBbIe HOPMbI, YCTaHABAMBAIOINE AAHHBII CTATYC;

2) OCHOBHBbI€ IIPaBa 1 06A3aHHOCTY;

3) 3aKOHHbIE HHTepech;

4) TOpUAMYECKas OTBETCTBEHHOCTD;

S) IIpaBOBble IPHHLHIIBY;

6) rpasKAQHCTBO;

7) mpaBooTHOmeHus obmero (crarycroro) Tuna [ 30,237].

TpeTbsi rpyIia IOPUCTOB IIPHACPIKIBAETCS B3TASIAOB, CO-
FAQCHO KOTOPBIM IIOHSITHE IIPABOBOTO CTATYCA OIPAHNIMBAETCS
KaTeropusiMU IPas 1 0bsi3aHHOCTel. Bee ocTasbHbIe aAeMeHTDI
SIBASIFOTCSI AOTIOAHUTEABHBIMH, KOTOPbIE CYIeCTBYIOT AUOO KaK
IIPEATIOCHIAKY BOSHUKHOBEHHS IPABOBOIO CTaTyca (Hampumep,
IIPaBOCYOBEKTHOCTD), AMGO KAK 9AEMEHTHI, IPOU3BOAHBIE
OT Hero (HampuMep, IOPUANMECKAS] OTBETCTBEHHOCTS ), AU6O
KaK KaTeropuy, AAAEKO BBIXOASIIHE 32 IPeAeAbl (paMKi) mpaBo-
Boro craryca (Hanpumep, npaBoBble npuHLubI) |30, 237].

ITpaBoBO€ MOAOKEHHE IOPUAMYECKOTO AHIIA, KAK H AIO-
60ro cyObeKTa IIpaBa, XapaKTepPH3yeTCsl Yepe3 aHAAM3 ero
CyObeKTHBHbIX FOPUANYECKHX IIPaB 1 06s13aHHOCTE!. B TO 3K
BpeMsI IIPEATIOCBIAKAMY BO3HHKHOBEHHS! [IPABOBOTO CTATyCa
IOPUAMYECKOTO AUIA HAPSIAY C er0 COOCTBEHHOM IIPaBOCyO'b-
eKTHOCTBIO sBAsIoTCsL: (1) MPaBoCy6HEKTHOCTD U PaBOBOM
cTaryc ero yuactHukos (yuapeauteseit); (2) opranusanmos-
HAs CTPYKTYPa U KOMIIETEHIHS eT0 OPTaHOB yrpaBaenus [31].
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BnusHue noctaHoBneHui EBponenckoro cyaa no npaBam 4yenosBeka
Ha HauMOHaJibHOE NpaBo rocypapcTe-yneHoB CoseTa EBponbl

AnHOTanHs: u3ydeHue poAu cyAeOHbix pemrenuit ECTIY Ha HanmoHaAbHe 3aKOHOAAQTEABCTBO TOCYAAPCTB-YACHOB

Coseta Epormnel. 3MeHeHUS B 3aKOHOAATEABCTBE ITOA BAMSIHUEM MUAOTHBIX pemenuit ECITY.

Karouesbie caoBa: EBponerickuil Cy 110 IIpaBaM 4€AOBeKa, HAMOHAABHOE 3aKOHOAATEABCTBO, B3AHMOACHCTBHE.

OAHMM U3 OCHOBOIIOAATAIOIIUX AOKYMEHTOB B 00AACTH
ImpaB yeAaoBeka sBaseTcs KoHBeHIMA 0 3ammuTe IpaB 4eAo-
BeKa M OCHOBHBIX CBO0OOA, mopnucanHas B 1950 roay Bcemu
crpanamu-4aeHamu Coseta Espomnl. BesycaosHo, cymecTsy-
JOT MEXAYHApOAHO-IIPAaBOBbIe aKThl, PACIPOCTPAHSIONINE
CBOe AEHCTBHE HA TOPa3A0 OoAee 3HAYUTEABHOE KOAUIECTBO
CTpaH — CTOMT BCIIOMHUTB XOTSI ObI Takue akTsl O praHusaiuu
O6pepnnennsix Hanuit, kak Beeobimast aexaaparius mpas de-
aoBeka 1948 r., MexAyHapOAHDIi IAKT O IPasKAAHCKHX U TI0-
AUTHYECKHX ITpaBax 1966 r. 1 MexxAyHapOAHbII IAKT 06 9KO-
HOMMYECKHUX, COLIMAABHBIX U KYABTYpPHBIX IpaBax 1966 r.
B To e Bpems Toabko EBporerickas KOHBeHIH IO TIpaBaM
JeAOBeKa 00AAAAET PEaAbHO AEHICTBYIONIM MEXaHU3MOM 3a-
IIUTHI IIPOBO3rAAIEHHbIX B Hell TpaB — EBpormeiickum cyaom
IO ITpaBaM YeAOBeKa.

B crarpe 1 Oepepasbroro 3akoHa oT 30 MapTa 1998 roaa
Ne 54-03 «O parupuxaruu Konsennuu o samure mpas de-
AOBEeKa 1 OCHOBHBIX CBO60A 11 IIpOTOKOAOB K Heil» TOBOPUTCSE
o oM, uro «Poccuiickas Qepepanusa B COOTBETCTBUH CO CTa-
Thedt 25 KonBennuu npusHaeT komrneTeHnuio Esponefickoit
KOMHCCHH [0 TIPaBaM 4eAOBeKa MOAYYaTh 3asBAeHHS (3KaAro-
6bI) OT AFOGOTO AHIA, HEPABUTEAbCTBEHHON OPTraHU3ALHH
HAM TPYIIIBI AUII, KOTOPbIE YTBEPIKAAIOT, YTO OHU SBASIOTCS
xeprBaMu Hapymenus Poccuiickoit Oepeparmei ux mpas,
usroxeHHbIX B KonBennun u ykasanabix [Iporokosax k Hed,

B CAyYasX, KOTAQ ITPEATIOAATaeMOe HapyIIeHHe HMEeAO MeCTO
TIOCA€ BCTYTIAGHUS B AGHCTBHE 3THX AOTOBOPHBIX aKTOB B OT-
HomeHuu Poccuiickoit @epeparmu>. Kpome Toro, caeayro-
it ab3ar raacut: «Poccuiickas Pepeparinst B COOTBETCTBUU
co crarpeii 46 Kousenriuu mpusHaer ipso facto u 6es crenu-
AABHOTO COTAAIeHus lopucauknuio Espomerickoro Cypa
II0 [IpaBaM YeAOBeKa 00s3aTeABHO IT0 BOIIPOCAM TOAKOBAHIS
u npumeHeHus Konsenu u [IpoTokoAoB k Heil B cAydasx
npeanoAaraemMoro Hapyuenus Poccuiickoit Oepepanueii mo-
AOXKEHHUH 3THX AOTOBOPHBIX aKTOB, KOTAQ ITpEAITOAATaeMoe
HapylIeHHe HMeAO MeCTO IIOCAe UX BCTYTIAGHHUS B AeHCTBHE
B oTHOIIeHuu Poccuiickoit Qepeparym>.

Kax moxasaa ompiT, rpaxxaane Poccun, 1o Bcet BUAMMO-
CTH, U3BAEKAU OOADIIYIO «BBITOAY> OT paTuukanuu KoHsen-
ITMH, 9eM I'PaKAAHE OCTAABHBIX TOCYAAPCTB: OTPOMHOE KOAH-
4ecTBO kaA06, mocrynarormux 8 ECITY npotus P, siBasteTcst
AUITHUM TIOATBEPKAGHHEM TOTO, YTO CUTYAIIUs C TPaBaMH Je-
AOBEKa B CTpaHe SBASETCS AOCTATOYHO HANPsDKeHHOM. B coot-
BETCTBHH CO CTATHCTHIECKUMH AQHHBIMH, Poccist cTabuabHO
BXOAUT B IIEPBYIO TPOMKY CTPaH — «PEKOPACMEHOB> I10 06-
II[eMY YHCAY 5KaA00: B yacTHOCTH, B 2013 roay Ha paccmoTpe-
Hue cypa moctymuau 12 330 5xaa06 npotus PO. Yuursisas sxe
TOT aKT, 9TO X PACCMOTpPEHHE 3aHUMAeT IIPOAOAKHUTEABHBIIH
nepuoa Bpemenu (BBuay sarpyskennoctu ECITY), To mo co-
CTOSIHHIO Ha Hadaro 2013 roaa Ha paccCMOTpeHUH HAXOAUAOCh
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6oaee 29000 (!) sxaro6 nmporus Poccun, uto cocrasaster 24 %
OT 4KMCAa BCeX paccMaTpuBaeMbix xkarob [1, 49]. Ilpu stom
HY>KHO YIHThIBATh, YTO 3HAYUTEABHOE YHUCAO IIPABOHAPYIIEHHUI
AOITYIIEHO TOCYAQPCTBEHHBIMU OPTaHAMH, B TOM YHCA€ B BO-
[POCaX, KACAOIIUXCS COOAIOAEHIS KOHCTUTYLIIOHHBIX HOPM.

OTcropa BO3HHKAeT OYeHb BaXKHBIH BOIIPOC: KAKOBA POAD
pelleHMIT 1 MOCTaHOBAeHMI EBporefickoro cyaa o mpasam
geaoBeka? CIIOCOOHBI AM OHU OKa3bIBaTh 3HAYUTEABHOE BAU-
sIHMe Ha HAIJMOHAABHOE IIPaBO rocypapcrpa-uaeHa CoseTa
EBpOIBI U eCAM A2, TO KAaKUM 06pa3oM?

Bo-mepBbIX, cA€AyeT OTMETUTD, YTO HAIJHOHAABHBIE CYABI
10 TPAAULIUU IPUMEHSIOT Kounsennuio ¢ Y4eTOM pelleHHMi
ECITY, TeM caMbBIM IIpUAABasi MM IIPSIMOE AeHCTBUE BO BHY-
TpeHHeM InpaBe. Ha ceropHsIIHU AeHb yBeAIUBAETCS KO-
AMYECTBO IPUMEPOB, B KOTOPHIX TO HAU HHOe penieHue Eb-
POIIENCKOrO CyAa BAEYET 3a coboit KOHKpETHbIE U3MEHEHMUS]
He TOABKO B OTAEABHBIX A€AAX, HAXOASIIMXCS Ha PacCMOTpe-
HUH B CYAQX, HO U B OOLIIX IOAXOAAX CYAOB K TOAKOBAHHIO Ha-
IJHOHAABHOTO ITPaBa, HHAYEe TOBOPS, IIPOUCXOAUT H3MEHEHHe
cyae6Hoi1 npakTukn [2, 15]. Bo MHOrOM 310 06BSICHSETCS
nperiepeHTHBIM XapakTepoM npaktuky ECITY. Tak, Koncru-
TynuoHHbIH Cyp PO mpu npoBepke cOOTBETCTBHUS 3aKOHOAA-
teabcTBa KoHcTHTyMM P 3auacTyro ccpiaaeTcst Ha penreHus
ECIIY B oTHOIIEHHHU APYTHX FOCYAAPCTB.

Bo-Bropbix, 04eHb BaXKHBIM SBASETCS TOT PAKT, YTO B CO-
OTBETCTBHUH C 9acThio 1 crarbu 46 KoHBeHIuu o 3amure mpas
yeAOBeKa U OCHOBHBIX CBOOOA «Bricokue Aorosapusaroniy-
ecst CTOpOHBI 00SI3yIOTCS HCIIOAHSITh OKOHYATEAbHbIE ITOCTA-
HoBAeHMsT CyaAa IO AFD6OMY A€AY, B KOTOPOM OHHU BBICTYIIAIOT
cTopoHamu>. IIpy 9TOM rocyaapcTso, B OTHOIIEHHH KOTO-
POTO IPHHATO AeKAAPATHBHOE IIOCTAHOBAEHHUE O HAPYIITeHHU
IIPaB YeAOBEKa, AOAKHO He TOABKO BBITIAATUTD OIPEACACHHYIO0
KOMIIEHCAIIHIO, HO M IIPUHATD TaK Ha3bIBaeMble MepPBl HHAU-
BHUAYAABHOTO XapaKTepa II0 OTHOIIEHHUIO K IOTepIIeBIIeMY,
9TOOBI «IIOAOXKHUTD KOHEL] HAPYILIEHHIO U YCTPAHUTD €ro I10-
CA@ACTBHA C IIeABIO BOCCTAaHOBACHHSI, HACKOABKO 3TO BO3MOXK-
HO, CUTYAI[iH, CyI]eCTBOBABIIEH AO HAPYIIEHUI> [3,27], 1,
€CAU 9TO HeO0OXOANMO, MephI OOIIEro XapakTepa, CIIocoOHble
9 PeKTUBHO IMPEAOTBPATHUTD AaAbHelmIe HapymeHus Kos-
BEHIINH, IIOAOOHBIE TeM, KOTOPbIe YKe ObIAU BbIIBACHBI CYAOM.

MHoOroAeTHsIS MpaKTHKA AeATeAbHOCTH EBpomeiickoro
CyAa IO IpaBaM YeAOBEKa CBUAECTEABCTBYET O TOM, YTO MHO-
THe ero IIOCTAHOBAEHHS CIIOCOOHBI OKA3bIBATh CYILIECTBEHHOE
BO3ACHCTBYE Ha HAI[OHAABHOE 3aKOHOAATEABCTBO CTpaH,
paruuIUpOBaBIIKX ee. B MOATBepKAeHHE 9TOTO 0OpaTHMCST
K OIIBITY psIad eBpomeiickux crpad. Ecau roopurs o IIseii-
LJApHUH, TO, HAIIPUMEP, IIOCA€ BBIHECEHMS CYAOHOTO pelleH s
or 23 okTs6pst 1990 ropa mo aeay «I'y6ep mporus IlIBeitia-
puun> (8 oTHOUIEHUH ->)1 FOTTBI I y6ep OKpY KHBIM IIPOKYPO-
POM OBIA IIOATIHCAH OpAEP Ha ee apecT; BIocaeaCTBun I'ybep
6bIAQ OTIPaBAAHA) B YTOAOBHO-TIPOLIECCYAABHDII KOAEKC GbIAK
BHECEHBI U3MEHEHMs, B COOTBETCTBUH C KOTOPBIMH pellleHHe
BOIIPOCOB O 3aKAIOUEHHH ITOAO3PEBaeMOTO ITOA CTPAXKy pella-
eTCsI ICKAIOUHTEABHO CYAOM. HeMaAOBaskHYIO POAB ITOCTAaHOB-
senus ECITY crirpasn u B ABcTpun. B cBA3u ¢ BriHeceHHeM

pemtenus 1o Aeay «IlaTaku u AaHIIUpPH OpOoTUB ABCTPUU>
B YTOAOBHO-TIPOII€CCYaAbHOM 3aKOHOAATEABCTBE ITOSIBUANCDH
HOPMBI, OTPaHUYUBAIOIYE CPOK AOCYAEOHOTO 3aAepiKaHMI
IIeCTBIO MecsIlaMH. boAee TOro, mocae coCTOSIBIIETOCS B ITOAB-
3y Ilpamcrasasepa, Illamaynepa, Ilpapmaiiepa u ITaraopo
pemenus (Ho OAHOUMEHHOMY AeAy) K KOHCTHTyuHH 6b1AU
HPUHATHI ITOTIPABKH, MOCBSIIEHHbIE CO3AAHNI0 AAMUHHCTpPa-
THBHBIX CyAOB. B MpAanauu aeficTBue nocranosaenmit ECITY
CBSI3aHO, IIPEXAE BCET0, C I3MEHEHISIMU B OpavHO-CeMeHOM
3aKOHOAATeABbCTBe. Tak, pereHue 10 AeAy «/AKOHCTOH IIpo-
TuB VIpAQHAUI> SIBHAOCH TIOBOAOM AAS TIPHHATHS 3aKOHA,
YPAaBHSBIILETO B IIPaBaX BHEOPAYHBIX ACTEM U ACTEl, pOXKACH-
HbIX B 6pake [4, 125].

Aa 1 B jeAoM, MacuITabbI BO3AEHCTBUS pelrenuit EBpo-
IeCKOTO CYAQ ITO TpaBaM YeAOBEKa Ha IIPABOBYIO CHCTEMY
Coeannennoro Kopoaescrsa, 0e3 IpeyBeANIeHIIs, OTPOMHBL
B pesyabrare pemmenus o aeay Vipaanaus nporus Beanko6pu-
TaHUU mpeMbep-MuHICTP CoepnHerHOr0 KopoaeBcTBa B Map-
Te 1972 ropa opuITMAABHO 3a5BHA, YTO <IIATh METOAOB> BeAe-
HISI AOTIPOCA, KOTOPBIe BIOCAACTBUY ObIAY rpr3HaHb! CyAOM
HapyureHneM crarby 3 KonBennuu, He 6yayT 60Aee mpuMe-
HATBbCA B cTpane. I1op BAnsSHUEM penrenus 1o Aeay Yaau B Co-
eaunenHoM Kopoaescrse npunar B 1994 roay HOBbIi 3akoH
0 IIPECTYIAEHNSX, CBSI3aHHBIX C He3aKOHHBIM 000pOTOM Hap-
KOTHKOB, B COOTBETCTBHH C KOTOPBIM ACHICTBHE PaCIIOPSDKEHNUS
0 KOHUCKALMU He PACIIPOCTPAHSIETCS GOABIIE B 00s3aTeAD-
HOM TOpPsIAKe Ha BCe AeAd O TOProBAe HAPKOTHKaMH. BmecTo
3TOr0 KOHQHCKAIVS IIPOBOAUTCS 110 TPeOOBAHMUIO IIPOKYPOpa
HAU B CAy4Yae, eCAU CyA IPHHHMAET 110 COOCTBEHHOMY YCMO-
TPEHHIO peleHye 06 OCYIeCTBACHUU TaKUX ASHCTBHII [ S, 69].

B AaHHOM cAyyae MBI TOBOPHM, KOHEYHO, O TaK Ha3bIBa-
eMBIX <ITHAOTHBIX> ITOCTAHOBAEHIX EBpomeriickoro cyaa,
B koTOpbIX Cyp mpusHaeT Hapymenue KonBennum o 3amuTe
IpaB YeAOBEKa, a TAKKe, YTO CaMOe TAABHOE, YCTaHABAMBAeT
MacCOBBII XapaKTep IIOAOOHOTO POAA HApYIIEHU BCACACTBHE
CTPYKTYPHOI1 (AU CHCTEMHOI1) AUCOYHKIMH IPABOBOM CH-
CTeMBI TOCYAQPCTBA-OTBETYHKA M IIPEAITUCHIBAET 3TOMY I'O-
CYAQPCTBY IIPEATIPUHSTD OIPEACACHHBIN BUA Mep 00Iero
xapaxTepa [6, 42]. He cexpert, HalpuMep, 4TO U IpHUHATHE
DepepaabHoro 3akoHa oT 30.04.2010 «O xommeHcanuy 3a Ha-
PYIIeHHe IIpaBa Ha CYAOIIPOU3BOACTBO B Pa3yMHBIH CPOK HAU
I[IpaBa Ha UCIIOAHEHHEe CYAeOHOrO aKTa B PasyMHBIN CPOK>
He B [IOCAEAHIOIO OYePeAb OBIAO BbI3BAHO PSIAOM IIMAOTHBIX
nocraHoaeHnin ECITY, x KOTOPBIM OTHOCSTCS pelleHHus
o peaam «Bypaos nporus Poccun» (2009 rop, kacaaocs
HEBBIIIOAHEHHS IPUTOBOPOB POCCUIICKUX CYAOB) U <« AHAHbEB
u apyrue npotus Poccun» (2012 roa, Kacaroch ycAOBHIL CO-
ACPIKAHHS B CAGACTBEHHbIX H30AATOPax). B AaHHOM cayuae
ECITY HOTpe6OBaA oT Poccun nmpuHATD 3aKOHOAATEAbBHbIE
Mepbl «II0 YCTPAHEHHIO AAMTEABHBIX 3aAEPXKEK CYAeOHBIX
pellleHHiT>, IPUIPO3HUB AAKe MIPHOCTAHOBACHHEM YACHCTBA
Poccun B Cosere Eppomnsr. (CaeayeT oTMeTHTD, 4TO MHOTHE
Ipo6AEMBI, CBSI3aHHBIE C AAMTEABHBIM HEHCIIOAHEHUEM pe-
menunit ECITY, paspemmaunck nocae parudukanuu Ilporo-
xoaa N2 14 x EBpormerickoit KOHBEHIIMH I10 IIPaBaM YeAOBeKa,
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koTopsiM Komurery Munncrpos Cosera EBpoms! 6b1au mpe-
AOCTaBAEHBI AOTIOAHUTEAbHBIE TIOAHOMOYHS) [7, 7).

Cpean Apyrux Mep 00IIero xapakrepa MOXKHO BBIAGAUTD
U IIPaKTHYeCKUe MePOIPHUATHUS, HAIPIMepP, PeKOHCTPYKITHIO
TIOpeM, yBeANYeHHe CYAEHICKOTO KOPIIyca, 00yIeHHte IPeACTa-
BUTEAEH ITOAUITHIH.

Boobme, mpeneseHTHas IpakTHKa EBporefickoro cyaa
UTpaeT 3HAYMTEABHYIO POAD B TAPMOHH3AIIIN HAITMOHAABHBIX 32-
KOHOB. B HeKOTOPBIX TOCYAAPCTBAX AQKE CO3AAIOT CIIEIIUAABHBIE
MIOAPa3AEACHHS B OPTaHAX BAACTH, KaK, Hanpumep, B [perpu, mpu
[apAaMeHTe KOTOPO QYHKLHOHHPYET CAY>K0a, OCYIIieCTBASIO-
IIjast KOHTPOAD HaA, COOTBETCTBHEM PHHUMAeMbIX 3aKOHOB KoH-
BeHIuH. Jaire BCero pedb HAET, KaK yyke OBIAO CKAa3aHO BbIIIIE,
0 BHeCEHHHU H3MEeHEHHII B IPOLieCCyaAbHbIe FAPAHTHH, 0COOEHHO
B cepe yrOAOBHOTO IIPaBa U IIPABHA TIOPEMHOTO 3aKAIOUEHHA.
3HaunTeAbHBIE pedOPMBI, KACAIOUIUECS] YMEHBIIEHHUS CPOKOB
CyaebHOro pasbupaTeAbCTBa GBIAM IIPOBEAEHD, B YACTHOCTH,
B Mcnanny, ITopryrasuu, Mtasun u B pApe APyTHX CTPaH.

Takum 06pa3oM, Ha OCTABACHHDIN B CAMOM HavaAe Ha-
CTOSII[el CTAThH BOIIPOC MOXKHO OTBETUTDH CAEAYIOIIUM 006-
paszom: poab octanoAeHui ECITY B KOHTeKCTe X BAUSHIS
HAa HaIJHOHAABHOE IIPAaBO TOCyAApcTB-uaeHOB CoBeTa EBpomnt
TPYAHO IIepeOLeHUTb. AOCTATOYHO BCIIOMHHUTD XOTS ObI TOT
¢akT, uTo HexoTOpble mocTaHoBAeHHA Cypa B CBOe BpeMms
Ad)Ke BBI3BIBAAK HEOOXOAMMOCTD BHECEHNsI M3MEHEHHI B KOH-
CTUTYIUH U 9TO COOTBETCTBYIONIME U3MEHEHMS BHOCHAYCE,
HeCMOTPsI Ha CylleCTBYIOljee BO MHOTUX CTPaHAX TpeOOBaHUe
0 HeOOXOAMMOCTH IIPOBEACHHUSI B TAKKX CAYYasiX pedepeHay-
Ma. Bce aT0 ¢ HeM36€KHOCTBIO IOPOXKAAET BOIIPOC 00 «yIIjeM-
ACHHUM> HAIIUOHAABHOTO CyBepPeHHTeTa MeXAYHAPOAHBIM Cy-
AeOHBIM OpPraHOM, pelleHHs] KOTOPOTO 3a4aCTYI0 U3BECTHbIE
TIOAMTHKH HAa3bIBAIOT ITIOAUTHU3NMPOBAHHBIMU U B CBA3U C 9THM
Aa’Ke TIOAHHMAIOT BOIIPOC O BO3MOXXHOM Bhixoae u3 CoseTa
Espompl. Bopouewm, aTo yxe coBeplIeHHO CaMOCTOsTEAbHAs
po6AeMa, PACCMOTPEHHUIO KOTOPOI SI TOCBSIIIY OAHY M3 CAe-
AYIOIIUX CTaTeM.
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IIpyunHBI HICIE3HOBEHHMS C IIOAUTHYECKON KapThl MHPa
CCCP eute MHOTHE TOABL GyAyT BOAHOBATbh YMbI HCTOPHKOB,
IOPUCTOB, 9KOHOMHUCTOB U BCEX TeX AIOAEH, KOTOPbIe HHTepe-
CYeTcsl HOAMTHKOM. L]eAbI0 CTaTbH SBASIETCS TIOUCK OTBETOB
Ha BOIIPOCHI: TO MMOHMMAAOCH 1OA, <TIepecTporkoi»? Ka-
KOBa ObIAa eé 1jeAb? KaKoBbI OCHOBHbIE HTOTH [IEPECTPONKH?
OTBeTsbl Ha TOCTaBACHHbIE BOIIPOCHI ITO3BOAST IIOHATH MHO-
rve SIBAGHUS U IIPOLIeCChl, KOTOPBIE TPOU3OIIAH, IIPOUCXOAST
U IPOM3OMAYT B OAMDKaIIINe TOABI B Mupe.

«ITepecrpoiiky>» B CCCP He0OXOAUMO CBS3BIBATD C BHE-
ouepearbM maeHyMoM IToant6ropo ITK KIICC 11 mapta
1985 roaa, koTOpBIf N30 pas HOBbIM [eHepaAbHBIM CeKpeTapéM
IIK KITCC M. C. Top6auesa. 23 anpeast 1985 roaa Topbaues
cospaamaeHyM LK KITCC, Ha KOTOpOM ITPOBO3TAACHA IIOAUTH-
Ky YCKOPEHHS COLJHAAbHO-9KOHOMHYECKOTO PAa3BHUTHS COBET-
CKOTO 00111eCTBA. DTO OBIA CTAPT IIEPECTPOMKH: PAAUKAABHOM
9KOHOMMYECKOM pepOpPMbI U AEMOKPaTU3ALUH 0011eCcTBeHHOM
>KM3HH, pacIupeHne AeMOKPAaTHIeCKoTo conmasusma. Ilpea-
IIeCTBYIOMUM IepHoA coBeTcKoi ucropun ot A. M. Bpexuena
Ao K. Y. Yeprenko Ha3BaAu BpeMeHeM «3aCTOS>.

B mae 1985 ropa 8 CCCP Haganacs 60psb6a 3a Tpe3BOCTbD,
KOTOpas BHEIIHe MMeAd IIPUBAEKATEAbHbIE YePTHI, HO IIPO-
BOAMAACH HerpaMoTHO. IToToM Havaaach «IepecTpoiKas.

ITepecTpoeunsie mpoIjecchl OCAOKHHUAA BO3HHUKIIAS 26 arpe-
As1 1986 aBapus Ha Uepro6piabckoit ADC. B Toxe Bpems
06 aBapuu Ha YepHoOb1ABCKOI ADC 26 ampeast 1986 roaa
M. C. Top6aues u B. B. Illep6uuxuit (1918-1990) ckpbiBan
or HaceaeHus 10 aHerl. Ao 9TOro Ob1AQ AeMOHCTpars 1 Mast
B KuieBe, Hidero He 3HAIONIME AIOAU IOAYYAAH OOAyYeHIIE.
ITocae coobmenus 06 aBapun u3 Kuesa Hagasoch MaccoBoe
6ercTBo. B moespax, KOTOpbIe oT6niBaru u3 Kuepa, 3aHATHI
ObIAM HIDKHHE U BEPXHHE MECTA CUAAIUMU ITAOTHO AIOABMH,
a B TIPOXOAAX CTOSIAH CTOSIIIHE AFOAM. HeKoTOphIX Afopeit BITH-
XHWBaAU B OTKPI)ITbIe OKHa BaroHoOB. CKprTI/Ie (PaKTa aBappm
TIOPOAVIAM HepOBepHe K ITeHTpy B YKpauHckor CCP, Herarus-
HO OTPA3HANCH Ha 9KOHOMHKE CTPaHBI: TPEKPATHUACS POCT Ha-
LIMOHAABHOTO AOXOAQ, BBIPOCAH II€HbI, BOBHUKAM IPOOAEMBI
C ITOCTaBKOM HEKOTOPHIX TOBAPOB.

3 asrycra 1990 r. Bepxosubsiit coer YCCP mpunsa 3a-
KOH «O6 9KOHOMIYECKO# CAMOCTOSITEABHOCTH YKPAUHCKOM
CCP>. Ha rore YkpauHbl BO3HUK KOMUTET AeMOKpaTHJe-
ckoro coroza Hosopoccun u Beccapabuu. B cTpane jepkosp
moAy4rAa Ooabure npas. B Ykpaune 6biaa Aeraau3oBaHa Aesi-
TeABHOCTD rpeko-karoandeckoit nepksu (YI'KL]), koropas
BBICTYIIAAQ 332 HE3aBUCUMOCTb YKpauHbl BMecTe ¢ YAIILL. B
centsibpe 1989 651 opranusosan Hapoamsiit Pyx Ykpaunst
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3a IIepecTpoOMKy BO raase ¢ moaroMm IBanom Aparom.
B 1990 roay mosBHANCH HOBbIE IOAUTHYECKHE MAPTHH. KO-
HOMMYECKHI ¥ TOAUTHIECKUI KPUIHIC IOPOAUAH CETIAPATH3M.
Tem He MeHee, Ha pedeperayM 3a coxpaHenne CCCP 17 map-
Ta 1991 r. mporoaocosaso 70,5 % u3 83,5 mpuHABIMX ydacTHe
BroAaocoBanud. B aprycre 1990 r. beia mpunar 3akon «O me-
9aTH M APYTHX CPEACTBAX MACCOBOM HHOPMAIIHH >, ObIAA BBe-
AeHa CBOOOAA ITeYaTH U OTMEHeHa IjeH3ypa. 24 aprycra 1991 1.
Bepxosrsriit Coser YCCP npuHsa AKT IpOBO3TAAIIeHUS He3a-
BUCHMOCTH YKpauHsl, a S Aekabpst 1991 r. Bepxosusiit CoseTt
Vikpauns! npussa obpamenne «K mapaamenrtam u Hapopam
MHpa>, B KOTOPOM OBIAO OTMEUEHO, YTO AOTOBOP OT 22 pAeKa-
6ps 1921 r. 0 o6pasoBaruu CCCP YkpauHsl B OTHOIIEHHH
Ce0sI cuMTaeT HeACHCTBYIOIIHM.

B roppr mepecTpoMKu HAYAAOCh ABIDKEHHE 32 HAITHO-
HAABHYIO He3aBUCUMOCTb. Ha aT0i1 BoAHe pa3BHBaeTCs peAu-
ruosHoe apwieHue. B 1990 ropy secHoit 6blAa ACTAAM30BaHA
YkpauHcKkas rpeko-Karoandeckas epkosb. B urone 1989 ropa
B YKpanHe AefICTBOBAAO 60Aee 47 ThICSY HepOPMAABHBIX 00B-
eanHeHuil. B centssbpe 1989 ropa 6s1a cospar Hapoamsrit
Pyx Ykpaunst. 21 suBaps 1990 ropa Pyx opranusosaa akijuio
«>KHBas Ilenb> oT Kuesa Ao AbBOBa, TOCBSIIEHHYTO 06pa3o-
BaHHIO B 1919 roay HOBOTO YKPanHCKOTO TOCYAAPCTBa, 00D~
epuuuBmero YHP u 3YHP.

Ocaoxunaacs o6cranoska B I'pysun, pecrrybaukax ITpu-
6aaTuxu 1 B Moapasuu. B ampeae 1989 ropa B Touancu mpu
pa3r0He MHUTHHIA OIIO3HUIIUU C y‘laCTI/IeM apMI/II/I HOCTpaAa-
AO HECKOABKO AECATKOB YEAOBEK, YTO IPUBEAO K ITPU3BIBAM
k oTAeaenmio ot CCCP. IlpesupenTom I'pysun 6p1a u3bpan
3. lamcaxypAHa, KOTOPBIi YCTAHOBHA B PECITyOANKe HAIIHO-
HAAUCTHYECKUN PEXUM.

Ormena craton 6 Koncruryrnuun CCCP o pykoBoasimeit
poau KITCC na III cpe3pe Hapoansix perryTaToB CCCP B Map-
Te 1990 ropa, a IOTOM U B KOHCTUTYLIHSIX COIO3HbIX PECITyOAUK
npuseaa K otepe koHTpoAst LIK KITCC xoMmaprwuit pecrry-
6auk. IToanTrdeckast cucrema CCCP Anmmaach criaaguBaro-
miero eé neHTpa. focyaapcTBeHHOE yIIpaBAeHHEe 0CAA0A0, 06-
LIIeCTBO CTAHOBHAOCH BCe HOA€e PACKOAOTHIM HAEOAOTHYECKH,
peAnrnosHo u akoHoMudecku. CBoeit moanrtukor fopbades
He MOAGPHHU3HPOBAA, @ YHUUTOXHA HACOAOTHIECKYIO, IIOAUTH-
9eCKYI0, IPABOBYIO M 9KOHOMUYIECKYIO CHCTEMBI COIJHAAU3Ma.
C 1 Hos16pst 1990 1. 6b1A2 BBeACHA KaPTOUYHAS CHCTEMA U KYIIO-
HblL B anpeae 1991 1. B ABa pa3a BO3pOCAM PO3HUYHbIE IICHbL.
C 1987 r. Havaacs pocT npectynHOCTH. C IpHHATHEM 12 HIOHS
1990 ropa «Aekaaparyu o roCyAQpCTBEHHOM CyBepeHHTeTe
PCOCP navaacs pacmap CCCP.

CoOCTaBHBIMU 9ACTSIMHU [TEPECTPONKY OBIAU «TAACHOCTD >,
«YCKOpeHHe>» M <«CaMOOKymaeMocTb». Ha camom aeae
He OBIAO HY TAACHOCTH, HH YCKOPEHMS, HU CAMOOKYIIAeMOCTH.

SAnsapckuit 1987 rosa maenym LIK KITCC mpoBoaraacua
TAQCHOCTb OCHOBOM IOAUTHKH. «IAaCHOCTb> BBIPa’kaA0Ch
B ToM, uto B CMMU nosiBuaacr uH$POpMaLUsI O COOBITHAX
1917 ropa, KOAAEKTUBU3AIMHY, UHAYCTpuasu3aruy, ['YAATax,
roaopoMope 1932-1933 ropax Ha Aony, Ha Ky6auu, Crapo-
noabe, Ykpaune, IToBoaxbe, pernpeccusax 1937 roaa, Bropoit

MHpOBOi BoitHe 1939-1945 ropoB, mTpadHEIX 6aTAABOHAX.
IloAWTHKA «TAQCHOCTH>» CBEAACh K OTKa3y OT KOHTPIIPOIIA-
raHADI, Pa3pyLIEHUIO CTapOil HAeOAOTHH. Bce HepocTaTky,
CTHXHUIHBIE 0€ACTBUS, KATACTPO(BI BHICTABASIAM KAK HEAOCTAT-
KM 9KOHOMHYECKOM, IOAMTUIECKOM, TPABOBOM U MACOAOTHYE-
cxoit cucrem. C.I. Kapa-Myp3sa oTMedas, 94TO <TAACHOCTD>
IpHBeAa K M3MEHEHHIO 00IIeCTBeHHOTO MHEHHS. « ... Beeit
[IpOrpaMMe TAACHOCTH ObIA IPHCYIL KPANHII aHTHITATH3M ...
ITocae co3paHUS B OOLIeCTBE HETATUBHBIX CTEPEOTUIIOB Ha-
Jarach peOpMa OPraHOB BAACTH M yIIpaBAeHHUs» |2, 497].

Mronbcxuit 1987 ropa maenym LIK KITCC namerua mpo-
rpamMmy pe$popM B yIIPaBAEHHH SKOHOMHUKOM, PACIIHPUA IIpaBa
IIPEATIPHATHI, CO3AAHHE COBMECTHBIX IIPEATIPHATHI C HHO-
CTpaHHBIM y4acTHeM. BO3HUKAM HOBbIE 3aAa4U: Pa3BHBATh
CaMOOKyIaeMoCTb U yckopeHnue. Ha nionbckom 1987 roaa
maeryMe ITK KITCC 6b1A B3sIT Kypc Ha HOBOE IIOAUTHYECKOM
MBILIACHHE, ACMOKPATH3AIIUIO IIOAUTHYIeCKOF cucreMbl. Hava-
Aacb 3aMeHa nepBbIx cekpeTapeit ITK xommapTuit peciry6aux,
KpafikoMOB 1 06k0oMOB. I TricaTeAu, TO9ThI, APTHUCTHL, Ky PHAAU-
CTBI X AABOKATBI B PECITyOAUKAX CTAAU BBICTYIIATD 32 Pa3BUTHE
HAITMOHAABHBIX KYABTYP, CTAAU MPOSIBASITBCS pycodobckue
HAEH, & UX IIPOIATaHAUCTHI He IPeCeKaAUCh IIPABOOXPAHH-
TEABHBIMU OpraHaMU. AKTUBH3UPYIOTCS IIPaBO3alllUTHbIE
OpraHH3aLIUH, U3AAIOTCSI HETOCYAAPCTBEHHBIE ra3eThl U XKy p-
HaAbl, KOTOpbIe OBICTPO MOAUTU3UPYIOTCS. B aTux yeaoBmsx
BAACTD B35IAACH PePOPMHPOBATD MOAUTUYECKYIO U IIPABOBYIO
cucrembl. B mione—urose 1988 ropa cocrosaacy XIX map-
TuiiHas KoHdepenius. Ha Heit 6pI1A0 IPEAAOXKEHO IIPOBECTH
KOHCTUTYIIMOHHYI0 pedopMmy. AeMOKpaTHH CTaHOBHAOCDH
Menbine. Bospocaa poas ITpeacepareseir CoBeToB, 6b1A0 pe-
IIeHO CTPOUTH He KOMMYHH3M, & COLIHAAUCTHIECKOE IIPaBOBOE
rocyaapcrso. B mapre 1989 ropa cocTOSIANCH BEIOOPBI HAPOA-
ubix pertytatoB CCCP. ITapruitasie komurers: KITCC B u36u-
PaTeAbHBIN IIPOLecC He BMeIMBAAUCH. K36panusiil B 1989 1.
Bepxosusiit CoBer CCCP 6b1A IepBBIM 32 COBETCKOE BpeMs,
CPeAH AEIyTaTOB KOTOPOTO MPAKTUYECKU He OBIAO PabodmX
U KPeCTbsIH. DOABIIMHCTBO ACIyTATOB COCTABASIAU yUEHBIE,
JKYPHAAUCTHL U paboTHuKH yrpaBaeHwst. ITonpasku k Kon-
cruryyun CCCP 1977 ropa 1 HOBbIi H30HPaTeAbHBII 3aKOH
OBIAN HEAEMOKDATHYHBI, HO OOIIeCTBO 0e3MOABCTBOBAAO.
Ha nepBom cpe3pe Hapoansix aerryratoB CCCP 6b1aa 06-
pasoBaHa MeXpernoHaAbHAs ACITYTAaTCKasl IPYIINa, KOTOpas
Havaaa ¢ ceHTI0pst 1989 rosa Bectr 60ppby 06 0OTMEHE CTaTHH
6 Koncrurynuun CCCP o pyxosopsmeit poan KITCC B co-
BeTCKOM obmecTse. B stuBape 1990 ropa OBIAO CO3AQHO IIOAH-
THYeCKOe ABIKeHHe «AeMokparudeckas Poccusi», koTopoe
AeHCTBOBAAO (paKTHYECKU HA MIPUHIUIIAX AHTUKOMMYHHU3MA
u HaHaAI/II‘apXI/ISMa B UCTIOAHUTEABHON BAACTH.

B AbpBoBe HauaAM MIPOBOAUTD MUTHHTIHY 33 HALJHOHAABHOE
Bospoxaerue. B 1989 roay Bozauxao QO6miecTBo YKPauHCKOTO
s3bika umeHn Tapaca ITleByeHKO, KOTOPOe AOOHAOCH IPHUHSTHS
Bepxosroit Papoit YCCP 3axkona «O s3bIKax B YKpanHCKOM
CCP>. 3aK0H 3TOT OBIA IIPUHST U 3aKPEIHA TOCYAAPCTBEH-
HbII CTAaTyC YKPAHHCKOTO SI3bIKA U FAPAaHTHPOBAA PABHOIIPA-
BHe SI3BIKOB BCEX HAPOAOB peciybankit. ITpoTHBOpeunBoCTh
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3aKoHa 61 OueBHAHA. He MOrAO OBITH PaBHOIIPABHS SI3BIKOB,
€CAU OAUH M3 HUX TOCYAQPCTBEHHBIN. JTO OBIA YAQP IO pyc-
CKOMY SI3BIKY, KOTOPBIH B TOT IEPUOA 3HAAO ITPAKTUIECKH BCe
HaceaeHre YCCP. CaM ¢pakT BO3pOXKAEHUS 0OLIecTBa, KO-
TOpOe BO3HUKAO BIiepBbie B AbBOBe B 1873 ropy — Hauaao
HAIIMOHAABHOT'O ABIDKeHMS Ha Ykpaute. Boso6HoBAeHNE eT0O
AesTeabHOCTHU B AbBOBe B 1989 roay cBUAETEABCTBOBAAO O Ha-
ADKMBAHHU KOHTAKTOB AbBOBCKUX IOAUTHKOB M HHTEAAUTEH-
LIMH C 3apy0eXXHbIMU AMACIIOPAMH, TA€ 3TO 00IecTBO $YHK-
LMOHUPOBAAO ¢ 1947 ropa. AureparypHoe ObuecTBO UMEHH
Tapaca IlleBueHKO CTAAO CO3AABATH CBOM PUAMAABI B APYTHX
ropoaax necmy6auku. B apyrux pecry6ankax CCCP Tax sxe
BO3HUKAAU HAIJMOHAAUCTHYECKHE OPTaHHU3AIMH, KOTOpbIe
no muermo C.I. Kapa-Myp3b! CTaAu TOTOBUTD «IIOUBY AASL
KOH(AUKTA KaK C COIO3HBIM I]eHTPOM, TaK U C HAIMOHAABHBIMU
MeHBIIMHCTBAMH BHYTPU pectry6ank> [2, 502].

B navaae, M. C. Top6aueB e ero KoMaHAQ IIBITAAKCH CTPO-
UTb COIIMAAU3M <« CUeAOBedeCKUM Autjom> (1985-1987 roAbI).
IToToM Ha IOAMTHYECKYIO apeHy BBINIAN «HapOAHBIe POH-
TbI> B IIprbaaTnke, 061ecTBa B MOAAEPIKKY ITePeCTPOIKH,
HAIIMOHAAUCTHYECKHE 1 APyTHe OPraHH3aINH, KOTOPbIE IIPO-
BO3TAAQCHAU aHTHUCOBETCKUE U AHTHIOCYAAPCTBEHHbIE AO3YH-
ru. Hapop yBAexan MaccaskaMu, ceaHCaMH IICHXOTeparneBTOB
A. Kammuposckoro, A. Yymaka u Apyrux.

Iomumo o6Bunennit M. C. Top6a1oBa B HeAQABHOBUAHOM
MIOAUTHKe, KoTopast mpuseaa K pacmapy CCCP, B mocaepHee
BpeMsI CTaAM [IUCATh O TOM, 4TO [Op6adoB U repecTpoiika Ty T
Hu mpu yem. I Ipuauna B ToM, uTo eme B 1975 roay A. . Bpex-
HEB II0 HEAAABHOBHAHOCTU IIPHHSA <«OOIIeeBpOIericKie
IIeHHOCTH> M TTIOATTHCaA XeAbCeHCKOe COTAAIeHHe, KOTOpoe
ITOABEAO <UYePTY XOAOAHOH BoiiHe U rorryTHO Anmraa CCCP
BO3MOXXHOCTH 6OPOTHCSI C BHyTPEHHEN aHTHCOBETCKOM OIl-
nosuyueit> [4,2]. 19 arycra 1991 ropa no papuo coo6mu-
Aau, yto M. C. T’ 0p6a'1013 IO COCTOSIHHMIO 3A0POBbsl HE MOXeT
ocymecTBAsITh o6s3anHOCTH IIpesupenta CCCP u BAacTsh
nepemaa B K I'KYII. Pa3birpasu HOAUTHYECKYIO KOMEAHIO,
¢pabyaa xoTOpoit 61 TakoBa: EABIIMH BBICTYIIAeT 3a 3alu-
Ty Topbauesa u Koncrurymun CCCP. Ha pauy k Top6auesy
B Kprimy mpuaeraer Bune-mpesupentr PCOCP A. B. Pynkoit
u npembep-mMubUCTp M. C. CHaaeB, KOTOpbIe IPHBO3AT ero
B Mocksy, a uaenos I'KUIT apecToBbIBatOT 10 0OBUHEHHIO
B TOCYAQPCTBEHHOM IIePEBOPOTE, HO BCKOPe AMHHUCTHPYIOT.
OTKa3aBMMIACS OT aMHUCTHH KOMaHAYIOIIUI CYyXOITy THBIMH
Borickamu reHepaa apmuu B. V1. BapeHnkos Ha cyae Ob1A Ipu-
3HaH HeBUHOBHBIM. OAHAKO HTOrOM aBIYCTOBCKOTO ITyTYa
siuamch: 3anper KITCC u Kommaprun PCOCP. B mocaea-
HIe TOABI B HAYYHBIX )KYPHAAAX U H3AQHMSIX BCe Yallje IIPOIIa-
rapupyercs ua$opmanus o ToM, uTo passas CCCP casan
C ITapeHMeM IleH Ha HeTh Ha MHPOBBIX phIHKax. «K cepeanne
1980-x rr. CCCP HaXOAHACS B TAYOOKOM CHCTEMHOM KpPH3U-
ce, — mmcaA kueBckuit ucTopuk FO. B. Aarpmr. — ... Amocae
IIEeCTUKPATHOTO TTAACHUSI MUPOBbIX 1ieH Ha HeTb CUTYaInsI
cTaa yrpoxaromeii>» |3, 629]. Tak e cauTaeT MOCKOBCKHIL
ucropuk B. 1. Aanmryes. ITo ero MHeHHIO, «B CaMOe KpUTHYe-
ckoe BpeMs niepectpoiiky, B 190-1991 rr., craparnsamu CIIIA

U TIOA uX BospericTBueM CayaOBCKOH ApaBHU IjeHa Ha HepTh
Ha MHPOBBIX PIHKAX ObIAQ COMTA AO HEOBIBAAO HH3KOTO YPOB-
Hs1 — 7-10 poarapoB 3a 6appeab> [ 1, 216]. C mopo6ubmvMu
oljeHKaMH coraacuThbcs Heabssl. IIpu M. B. Craanne CCCP
HeThIO TOPrOBaA MAaAO, a TiepeA BTOPOM MHPOBOM BOMHOI
B Pa3bl COKPATHA 9KCIIOPT HePTH, HO CTAA CBEPXAEPIKABOIL.

Hapop Bce MeHbIIe BepHA B BO3MOXKHOCTD ITOCTPOEHHS
xommyHn3Ma B CCCP, B mpeumymecTBa 9KOHOMHYECKOT,
MOAMTHYECKOI U UACOAOTHYECKOM CHCTeM COBETCKOIO CO-
LIMAAMCTHYECKOTO TOCyAapcTBa. B cTpane Bce 6oAbIe Omry-
maACs AeQUITUT XOPOIINX TOBAPOB. «YCKOpeHHe> B cpepe
Hay4YHO-TeXHHYEeCKOTO IPOrpecca U COLJMaAbHO-9KOHOMMYe-
CKOTO Pa3BUTHSA CBEAACH K CAMOMY HacTosmeMy 3acToxo. « Ca-
MOOKYIIAeMOCTb > CBEAACh K Pa3BaAy IAAHOBOH 9KOHOMHKH.
YXyAIIIAACH MEXAYHAPOAHAS 06CTAHOBKA C BBOAOB COBETCKHX
BOICK B AQranucTaH B Aekabpe 1979 roaa. B 1980 roay CIITA
U IX COIO3HUKH GOMKOTHpOBaAU AeTHHE OAUMITHICKIIE T PBL
B MockBe, Ha KOTOPbIe OBIAK IIOTPAYeHbI OrPOMHBIE CPEACTBA.
Mauorue Hapoabl FOCYAAPCTB BOCTOYHOM EBpomnbl He xKeAau
OBITH IIOAKOHTPOABHBIMU CO CTOpOHbI pykoBoacTBa CCCP
U IMeTb Ha CBOUX TEPPUTOPHSX COBETCKHE BOMCKA.

IMouru Bo Beex pecrry6ankax CCCP, kpome Beaopyccrn,
OBIAM OPraHU30BAHBI HHIIUAEHTBI C KPOBOIIPOAUTHEM HA Ha-
IIMOHAABHO ITOYBE, B KOTOPBIX 4aCTO BoBAeKaAu COBETCKYIO
Apmuro. Vaeto AaAbHeTIIIEr0 HALJHOHAABHOTO OCBOOOXAE-
Hus mponaranpuposaau I B. Craposoiirosa, A. A. Caxapos
U ApYTHE.

Hcuesnosenne B Mareprasax XX VII crezpa KITCC cao-
Ba «KOHTPIIPOIIAraHAd>, Kypc Ha KPUTHKY HCTOPUH COBET-
CKOTO FOCYAAPCTBA U IIPaBa IPUBEAU K CHIDKEHHUIO IIeHHOCTH
COBETCKON UAEOAOTHH, IOAUTUIECKON ¥ 9KOHOMHYECKOU CH-
crembl. CCCP mpuyacren k passaay COB, BoeHHOro 0A0Ka
BapimaBckoro AOroBopa, a 3aTeM HadaAOCh paspylIeHue ca-
moro CCCP.

Mapraper Taoruep (1925-2013) ormedara B cBOUX
MeMyapax: «Kak yauT ucropus, HeT 60AbIIel OIACHOCTH,
4eM KOTAQ PaCIaAAI0TCS HMIIEPUH, U IOITOMY S IIPEAIIOYAA
OCTOPOXXHOCTH B Hallleil TOAUTHKE 0OOPOHBI U 6e30IacHo-
ctu> [S,720]. B 1981 roay ona sassuaa: «Coserckuit Coros
IIPEACTABASIET COOOM «TAABHYIO yIpo3y> 006pasy KU3HHU 3a-
napHbIx cTpan> [ S, 9]. O xonTaxTax c fop6avospiv M. Tot-
4ep IUCAA], 9TO < ... HEOTCTYIIHO OKA3bIBAA MY ITOAAEPIKKY
M HHCKOABKO 06 9TOM He xaaeto>» [ 5, 742]. O Eavrune eme
MeHee BBICOKOe MHeHHe. «B 3amapHBIX Kpyrax cA0XXuAach
TeHAEHIMS BOCIIPUHUMATD rocropuHa Easnuna He 6oaee
gem no3épa» (S, 743]. [1o eé caoBaM «ImepecTpoiika 3aay-
MBIBAAACD C TOM II€ABIO, YTOOBI CAEAATH KOMMYHH3M boAee
9P PeKTUBHBIM>».

Koneuno, npuunnsr passasa CCCP MHOrO4ncAeHHbIe.
Cpeal HUX eCTb 1 OOBEKTUBHbIE M CYyO'beKTHBHbIE IPHUIUHBI,
HO TAQBHASI BCE JKe — HAEOAOTHYECKasL.

OAHAKO B IepUOA <TEPECTPONKU > U B <IIOCTCOBETCKOE
BpeMsI>» COBETCKAs ACMOKPATHS], 3AKOHHOCTb, CAMOYIIPABACHUE
u HPO‘{I/IC I/IHCTI/ITyTbI, CO3AQHHBIC Ha HpOTfDKeHI/II/I ACCATHUALT-
Heil 6OpbObBI M PasBUTHS, OBIAU AETKOMBICACHHO OTOPOIIEHEI
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KaK IIPOCTBIE IIOAUTHYECKHE 3a0AYKAEHIS 0e3 BCSIKOTO pe-
$OpMHUpPOBAHHS U IPEEMCTBEHHOCTH, B OAHON TOABKO Ha-
AEXKA€e Ha HOBYIO «AyYIIYIO XU3Hb, II0 3aIIAAHOMY 00pasiy>.
IToanTryeckmit mporecc B meprop 1980-x—Hagasa 1990-x
roaoB B CCCP uMeA CBOMM HTOTOM pa3pyllIeHHe COBETCKOTO
rocyaapcrsa. ITpy oTCyTCTBUM 00bEKTUBHBIX X CYObEKTHBHBIX
IPEAIOCBIAOK B CTpaHe BOAEBbIM IyTeM B 1990 roay 6b1a yu-
PEeXAeH HHCTUTYT NPe3UACHTCTB], a B 1991 ropy — uncTuTyT
ITpesupenra PCOCP. Mmenno ITpesnperr CCCP M. Topba-
4eB [OATMCAA B HAPYLICHUH ACHCTBYIOI]Ero 3AKOHOAATEABCTBA
B 1991 ropy mocranoBaeHus 0 Bbrxoae u3 coctaBa CCCP Aar-
BUH, AWTBBI 1 DCTOHUH U TEM CaAMbIM yMbIHlAeHHO pa3BaAI/IA
rocypapcrso. Beepenne mocra Ilpesupenrta B Poccuiickoit
Depeparu IepBOHAYAABHO He OTPAHMYMBAAO CTATYC BbIC-
IIKX IIPEACTABUTEAbHbIX OpraHoB Poccun — Che3pa HApOAHBIX
aenyTaros u Bepxosnoro Cosera Poccuiickoit Depepanum,
a IIpesupanym Bepxosroro CoBeTa CTaA OCYIeCTBASITH AHIID
AEATEeABHOCTb IO OpraHusanuu pabotsr Cprespa u Bepxos-
Horo Cosera PCOCP. B paabHeitneM MpoHU30MIAO IIPOTHBO-
mocraBAeHue IIpesupenTckoit BaacTu BepxosHomy Cosety
u Cpespy Hapopssix AerryTaros PCO CP. Iprraunamu passasa
CCCP sBUANCE: BO-IIEPBBIX, «MUAEMUS » MIPUHATUS AeKAApa-
it o rocypaapcrsenHoM cysBeperutere PCOCP or 12 mions
1990 roaa, BO-BTOPBIX, PACKOA B COBETCKOM IpaBsIlell JAUTe,
B-TpeTbHX, He3akoHHbIe akThl IIpesupenTa CCCP. Ileprop
ITepecrpoiiku 8 CCCP mpopoaxaacs ¢ 1985 ropa mo asrycr
1991 ropa. OHa MpOBOAMAACE YACTDIO ITAPTUAHOM SANTHL [ Tpu-
yeM OAHA ee YaCTh ACAAAA TIEPECTPOMKY CO3HATEABHO, @ APyTast
6eCcCO3HATEABHO, CTAPASICh COXPAHUTH CBOE IIPUBHAETHPOBAH-
HO€ TTIOAOKEHHE B 00IIleCTBe M FOCYyAAPCTBe.

Hroru moantuxu <<HepeCTPOfIKH>> HUMEIOT ITOAOXKHUTECAD-
HbIe ¥ OTPHULjATeAbHbIE IIOCAEACTBHSL. [10AOXKUTEABHBIM OBIAO
CAepyrolee:

1. rpaxaaHe IIOAYIMAM OOABIIE IIPaB U CBOOOA;

2. BBIPOCAU BO3MOXHOCTHU TBOPYECKOH MHTEAAMTEHITHIL;

3. pasBUTHe IPEeATPUHIMATEAbCTBA.

OTpunjareAbHbIe IIOCACACTBHS:

1. pacmap MMpPOBOI CHCTEMBI COLTMAANU3MA;

2. paspymenune CCCP;

3. COKpallleHHe YMCAAQ COLIMAaAbHBIX FapaHTUN Hace-

ACHHS;

4. TmosBAeHHE OOABIIOTO KOAUYECTBA OPraHM30BAHHBIX
HPECTYIHBIX PYIIT M COOOIIECTB; IIOSBACHUE STHHU-
YECKOM OPraHM30BAHHOM MPECTYIIHOCTH;

S.  yXOA M3 NPaBOOXPAHUTEABHBIX OpraHoB B 1989-
1991 rr. kBaAMUITMPOBAHHBIX KAAPOB, KOTOPBIE CTa-
AV TIOAYYaTh HeOOABIIYIO 3aPIIAATY M HAXOAMAKCH IIOA
kputukoit CMH;

6. pocrt BHyTpeHHero u BHermHero pooara PCOCP, poct

HHQASAIUM.

Hurpre mocaepcTus:

1. KIICC 6s1aa OTCTpaHeHa OT BAACTH;

2. POCT AOXOAOB HACEACHHS IIPH C OAHOBPEMEHHBIM CO-

KpaIlleHUH TOBAaPHbIX 3aIIaCOB B TOPIOBAE, UTO IIPHU-
BeAO K AeQHIUTY HEeKOTOPBIX TOBApOB: BBEACHHE
TAAOHOB Ha CITHPTHOE H Caxap.

A0 CHX TTOp HeT SICHOTO OTBETa Ha BOIPOC: YeM ObIAQ «ITe-
pecTpoiika> 1 KakoBsl eé ucrunusie nean? Cam M. C. Top6a-
geB B 1987 roay HasbIBaA «IepeCcTPOHKY>» peBOAOLHe. JTO
OBIAQ PEBOAIOLIUS «CBEPXY >, KOTOPasl IPEACTaBASIAA CMe-
HAIONUE APYT APYTa IePUOABI HACOAOTHIECKOTO CaMOpas3-
pymenus (0TKa3 OT KOHTPIIPONATaHADL, TOCYAQPCTBEHHOM
npeorornn). OHa MMeAa BCeMHPHO-HCTOPUYECKOE 3HAYEHHE
B TOM ITIAQHE, YTO MI/IprIM HyTeM HPHBeAa K paspymeHmo CO-
nuaaucruyeckoro Aareps (CIB, Opranusanum Bapmascko-
IO AOTOBOPA) M FOCYAQPCTBEHHO-TIPaBoBoil popmbl Poccuu
B XX Bexe — CCCP. Ilocae aTOoro HavyaAcs HOBBIH ITepeAeA
MUPa, cPpep BAUSHUIL.

Cnmcox AuTepaTypbi:

1. Aammyes B. . Kak 1 mouemy 6b1a paspymen Coserckuit Coros?//CorpaabHO-ryMaHuTapHbIe 3HAHUSL. — 2014, — N© 2.
Kapa-Mypsa C.T. CoseTckoe rocyaapcTBo B nepuop nepecrpoiiku (1985-1991 rr.).//Vctopus rocyaapcTsa u mpasa.
Yuebuuk assi By3os. IToa pea. C. A. Yubupsesa. — M., 2001.; 3. Aarsun fO. B. TTepectpoiixa B CCCP, ObmjecTBeHHO-TOAU-
THU4YecKue Iporeccs B Ykpante B 1985-1991 rr. / /Mcropus YkpaunsL. Yae6uuk moa pea. I A. Kaspmupuyka. — Kues, 2013.

3. Punibac C. Ilpyxuna pazxumaercs./ /AureparypHas razera, — N¢ 13. — 6-12 asrycra 2014.

4. Teruep M. ATobuorpadus — M.: ACT, 2013.

22



Phenomenon of rescuing victims of nazi regime under the Holocaust

Section 5. Constitutional law

Stets Oleg Nicolaevich,
PhD in Law (Candidate of Law Sciences),
Associate Professor of the Chair of Civil Law disciplines,

Kryvyi Rih faculty of the National University «Odessa law Academy>

Kovtun Alexander Igorevich,
postgraduate PhD in Law,
Assistant of the Chair of Criminal Law disciplines,

Kryvyi Rih faculty of the National University “Odessa law Academy”

E-mail: alexanderkovtun@yandex.ua

Phenomenon of rescuing victims of nazi regime under the Holocaust

Abstract: In this article problems devoted to participation of the local Ukrainian population at the rescue of

Jewry — victims of the Nazi occupation regime is examined. Question of violation of human rights is analyzed

and it is given description a concept «the phenomenon of rescuing>. It was concluded on social and legal support
rescuers Jewish people during the Second World War on the territory of modern Ukraine.
Keywords: Holocaust, the Second World War, genocide, Righteous among the Nations, memorial «Yad Vash-

em>, phenomenon of rescuing, rescue of Jewry.

Urgency of theme. In history of the Ukrainian people
events of the Second World War occupy the special place.
Memory of war is spiritually-historical heritage of the Ukrai-
nian people, creates bases of its self-sufficiency and originality.
Official silence of many facts in Soviet times generated the
great number of unsolved problems. One of these is the prob-
lem of determining the legal status of war veterans and victims
of the Holocaust, their social protection for our country to
obtain independence is becoming increasingly important.

The object of study in the article is the phenomenon of
rescue victims of the Nazi regime and assists the Ukrainian
population.

The subject of study is features of the phenomenon of
rescuing.

Study of the problems of honoring Righteous Among the
Nations — the saviors of the Jews, it is impossible without
clarifying the definition of “Holocaust” and the implementa-
tion details of the occupation policy of the fascist German
authorities on Ukrainian territory during the Second World
War. Modern works of I. Pickerel, I. Arada, K. Berkgofa and
other are devoted these problems. The study of the phenom-
enon of Righteous among the Nations in Ukraine works of
Kostelyanets H., O.Kruglova, Y. Suslenskyi, N. Suhatskyi
and L Shchupak are devoted. Holocaust (translated from
Greek — “burnt”) is a systematic and organized destruc-
tion of the Jewish population during the Second World War.
The victims of the Holocaust were 6 million. Jews (on the
territory of the Ukrainian SSR there were 1.4 million). It
was 63 % European and 36 % world of the Jewish popula-

tion. There is not the unique point of view in relation to a
division into periods of Holocaust. Some scientists specify
on 1933-194S, others on 1941-1945 — that on the period
of systematic mass elimination of Jews [11, 14].

However and the first, and the second agree that for a
planet Holocaust became an enormous tragedy which above
all things touched European Jews. Actually, it was and tragedy
of all humanity which first saw and knew, as every concrete
human life is little valued, and life whole, in this case — Jewish
people, that Nazis wanted fully to destroy.

The Jewish capital played an important role in trade
and industry of Germany and sometimes made a serious com-
petition the German businessmen. The Nazis also accused the
Jews of undermining German national traditions. All this gave
Hitler an excuse to launch a broad promotion of the idea of
“global Judeo-Masonic conspiracy theory,” which was alleg-
edly intended to provide mankind “Jewish domination” [6].

The theory of “World Jewry” was opposed by the Nazis
“Aryan idea” — racial theory, which was based on the slogan:
“The German people are people of the highest, the Aryan
race — because it has dominion over other nations”. Not sur-
prisingly, the bitter results of the Shoah — the Holocaust — a
catastrophe of European Jewry long have been the subject of
close attention and deep study in many countries.

Itis actually considered beginning of the Holocaust 1933.
Anti-Semitism became the official policy of the Third Reich.
Gradually, Jews were excluded from public and social life. This
campaign reached its climax in 1935 after the adoption of the
“Nuremberg Laws”. They had the status of state and during the
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Second World War spread to the entire territory of Europe.
Jews in these racist laws was given a special place.

At night on the 9"-10" of November, 1938 by order of
Goebbels there were Jewish pogroms which have become his-
tory of “crystal night” under the name that became the begin-
ning of Shoah — accidents of the Jewish people.

The second stage of the Holocaust (1939-1941) began in
day of invasion of Hitler’s soldiers to Poland. Nazis forced Jews
to carry special marks, collected them in a ghetto, sent in la-
bour camp.

The third stage was begun with the attack of Nazi Germa-
ny on the USSR in June, 1941. Already on January 20, 1942 in
Berlin a conference was held to discuss ways to “Final Solution
ofJewish question”, which included mass executions, the pres-
ence of extermination camps.

With beginning of the second and third periods position
of Jews became worse considerably: after occupation of Po-
land it was begun to transmigrate them in a ghetto, where slave
labour, hunger and illnesses, expected on them. Millions of
Jews of Poland, Western and South Europe were under power
of Nazis from the beginning of September, 1939.

War, world character and escalation took off it all ethics
and political prohibitions. If in 1930 the purpose of Hitler
was banishing of Jews from Germany, already at the beginning
of war in 1939 such purpose was become by total elimina-
tion of whole people. The fact that the decision to mass ex-
termination was made on the eve of the attack on the USSR,
shows impunity of aggressors.

Shares of the extermination of the Jews in the occupied
territories of the USSR, which lasted the entire period of oc-
cupation, divided into three periods:

1. From 22 June 1941 to the winter of 1942. During this
time destroyed most Jews living in Lithuania, Latvia, Estonia,
Moldova (Bessarabia, Northern Bukovina).

2. From spring until late 1942, when most Jews were de-
stroyed on the western and eastern parts of Ukraine, Belarus
and Russia occupied territories by the summer of 1942.

3. From the beginning of 1943 to retreat of Germans from
the occupied territories of Soviet Union, elimination of all
Jews who remained proceeded. The last murder occurred dur-
ing the retreat of Nazi occupation [6].

In the occupied territories of the USSR destruction of
Jews engaged aynzatsgroups (Einsatzgruppen) — operational
groups, mobile police formations, designed to kill prisoners of
war, of the shares to eliminate the population of the occupied
territories. They allocated part ofin the SS, SD, Security Police
and obeyed major imperial security management (RSHA).
Aynzatsgroups owe their existence specially created security
service and agents of Gestapo. Before the invasion into the
Soviet Union there were established four aynzatsgroups which
shared the front each other geographically and they acted in
the rear of Army as respective groups: Group “A” (Com-
mander Walter Shtaleker later Yust (Yost) Akhamer-Pifrader,
Pantsynher, Fuks) — Baltic; Group “B” (Commander Ar-
thur Nebe, then Nauman, Hans Boehme, Erlshher, Zeettsen,

Horst Beme) — direction of Minsk — Smolensk — Moscow;
Group “C” (Commander Otto Rasch, then Thomas and Horst
Beme) — Ukraine; Group «D» (Commander Otto Olendorf
later Birkalen) — Southern Ukraine, Crimea, the Caucasus.

The structure of every aynzatsgroup included 1000-
1200 persons, who were distributed between several ayn-
zatscommands. Into structure aynzatsgroup entered ap-
proximately 350 SS members, 150 drivers and mechanical
engineers, 100 members of Gestapo, 80 employees of ancillary
police, who were represented by local inhabitants, 130 police
officers of an order, 40-50 employees of criminal police, and
also 30-35 employees SD. Stuff included the certain amount
of translators, radio operators, telegraphers and others. Lead-
ing composition of group was formed from Gestapo, employ-
ees of SD and criminal police. In Ukraine of aynzatsgroups of
«S», «D> destroyed about 200 thousand of Jews. However,
their methods of mass extermination of Jews to “Final Solu-
tion of Jewish question” were found to be ineffective, and in
summer 1942 the group was disbanded [3, 6].

Except for shooting, Jews were sent to ghetto and con-
centration camps. Concentration camps were created Nazis
on the whole territory controlled by them. On territory of
Ukraine the so-called labour camps were created for Jews. On
this hard labour of «death factories> prisoners repaired roads,
worked at factories, in stone quarries. Yanovsky camp in Lviv
where it has been destroyed more than 200 000 prisoners [4]
was one of the largest and most terrible such camps.

Ghettos, created by Nazis in Ukraine, were two types
«opened» and «closed>. The inhabitants of the «opened>
ghettos lived in the apartments together with their relatives.
Here Jews were transmigrated from other towns. These ghet-
tos were temporal — from them Jews were sent to other ghet-
to, concentration camp, or place of shooting. To the «closed>
ghettos, which were the isolated quarters or boroughs, all Jews
were transmigrated from city or township.

The greatest ghetto on territory of Ukraine and the third in
the world, after Warsaw and Lodzinsky was Lviv’s one which
the German authorities ordered to organise on November 8",
1941. The history of the Lvov ghetto is a history of continuous
destructions.

In that moment when the German troops occupied a city,
the Jewish population of Lviv was counted by 150000 per-
sons. Opening out the company of liquidation of jewries,
Germans began mass elimination of the Jewish population
on territory of all Lviv prisons: Brigidok, prison in the street
Lonckyi and military prison in Zamarstinivska. First, they
forced Jews dug graves criminals and political prisoners ex-
ecuted in Soviet times. Jews who dug out tombs, Germans
photographed near to corpses, adding to photos the signature:
«the Jewish criminals near to the innocent victims> [5].

To beginning of 1942 more than 100000 Jews were
counted in a ghetto. The property of Jews was robbed, syna-
gogues were burned, and Jews were sent on the forced works.
During March of 1942 15 thousands people were taken out in
Belzhets. Majority from them were old and religious people,
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women and children. Officially it was named «by an action
against antisocial elements>». When on July, 27, 1944 soviet
troops took Lviv there were less than 300 Jews who were hid-
den in the city sewage system.

Also a few thousand children were rescued by the activists
of the Polish government agency of Zhegota (Zegota is council
of help to Jews on the occupied territory of Poland). Also Jews
from the Lviv ghetto were hidden in monasteries and churches
of the Ukrainian Greco-catholic church. Mass destructions of
Jews were across all Ukraine. So, in the Dnepropetrovsk area
where before war 30 000 Jews were almost their third part was
shot. In the official report of aynzatsgroup from November 19,
1941 it was noticed that: «From 30 thousand Jews approxi-
mately 10 thousands were shot up on October 13, 1941 di-
vision, subordinated to the senior chief SS and police. Fur-
ther one thousand more Jews were shot by aynzatsgroup>.
Researcher A. Podolskyi gives an extract from documentary
sources: «On October 13™, 1941 by order of Gestapo in the
city of Dnepropetrovsk on Charles Marx avenue under the
threat of execution it has been collected 10-12 thousand
persons — Jews at whom Hitler’s soldiers, having collected
all valuable things, having built in rows of 8 persons, columns,
under the strengthened protection of bandits «SD> have sent
on errands in a direction of Transport institute near which in
a ravine all have been shot. Among them old men were shot
up there. Nazi bastards snatched from the hands of fathers and
mothers of babies and small children who were in the presence
of parents were thrown alive into the ravine and dug into the
land. Execution of Jews proceeded from S a. m. on October 14*
till S p.m. on October 15, 1941. For the purpose of conceal-
ment of the evil deeds fascist monsters, having filled a ravine
with corpses, they covered from above with earth then on this
place have made planting of trees> [9].

On August 15, 1941 Germans occupied a city Kryvyi
Rih the Dnepropetrovsk area. In the report of aynzatsgroup
shooting of 105 Jews of city in the first days of occupation was
remembered. Fully Jews in Kryvyi Rih were exterminated in
October of the same year [2, 259]. On the whole in times
of occupation Ukraine lost to 60 % from the pre-war amount
of the Jewish population. However the echo of Anti-Semitic
practice and propagation of Nazis sounded among Ukrainians
and during the post-war period. In 1944-194S Jews returned
to Ukraine from service in armies or evacuation camps of
Tashkent and they saw that their relatives had been killed,
apartments were occupied, and furniture and other property
was plundered.

Attempts of Jews to return to the houses have caused a
rage of Ukrainians who during war had occupied their habita-
tion and asserted Jews who returned, had made nothing for
avictory over Germans. Such disputes often grew into fights,
and in Dnepropetrovsk and Kiev pogroms took place. In
Dnepropetrovsk the violent crowd snatched on Jews, crying
out: «Death to Jews! And Thirty seven thousand Jews have
already been killed by Nazis, we will finish off others» [8].
Such explosions of violence and also returning of official

anti-Semitism in all Soviet country and in all party establish-
ments forced many Jews who had survived, to keep silence.
New directions of current research on the history of the Ho-
locaust are defined in international and national scientific
conferences held under the auspices of organizations such as
the All-Ukrainian Center for Holocaust “Tkuma” (Dnepro-
petrovsk), Ukrainian Center for Holocaust Studies (Kyiv),
Kharkiv educational center “Holocaust.” Questions about
Holocaust on the territory of Ukraine also repeatedly raised
at international conferences not only in Ukraine but also in
Russia, namely at the annual international interdisciplinary
conference on Jewish Studies Center “Sefer”, at the Interna-
tional Conference “Lessons of Holocaust and Modern Russia”.
The attention of many researchers was involved with resis-
tance problems to a Nazi genocide and collaboration.

In 1953 in Jerusalem by the decision of the Knesset —
the Parliament of the young state of Israel research center and
memorial to victims of the Holocaust of European Jewry —
memorial “Yad Vashem” (literally — “memory and name”)
was opened. As said in alaw about Yad Vashem, it was founded
for immortalization of memory of six million representatives
of the Jewish people, who perished death of martyrs from the
hands of Nazis and their collaborators [7].

The special status was established by law for members of
other nations which the noble motives and risking their lives
saved or helped save Jews during the Holocaust. According
to ancient Jewish tradition, these people are called “Hasidic
ummot ha-Olam”, which in Hebrew means “righteous among
the nations” or take the short “Righteous among the Nations”.

Therefore there is a line of research of the phenomenon
as salvation feat. Most “feat” is treated as a heroic act, carried
out in difficult conditions. Rescue is an operation that is car-
ried out to rescue people who are or distress, providing emer-
gency medical and other assistance and deliver them to safety.

Rescue of Jews during the Second World War took
place in different ways:

1) hiding from the Nazis and collaborators;

2) providing false (true or others) or issuance of docu-
ments with the names changed by the Church;

3) organizing escape from the ghettos and camps;

4) transferring Jews to guerrilla groups and in a safe place.
According to preliminary data, in Ukraine people of different
nationalities rescued over 17 thousand Jews. Unlike Western
territories occupation regime in Eastern Europe and the So-
viet Union was much more violent in the punishment of those
who had been accused of helping Jews. For concealment of the
Jew invaders threatened with execution not only to rescuers,
but sometimes and their families.

Estimated J. Honihsmana, only in Lviv region in 1943 the
Nazis executed more than a hundred Ukrainian for asylum Jews.
In Lviv 38 % all criminal cases of the extraordinary German
court for the population of «Zondergerikht> were concerned
persons who hid Jews or gave them some other help [7]. To
according to Kovby, in Galychina from each ten locals (Poles
and Ukrainians) «seven passively or actively were sympathizer
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Jews>. Among the rescuers of Jews often there were people of
different political persuasions and representatives of different
religious confessions. While there is no synthesis of research
on the position of churches in relation to the Nazi “Final Solu-
tion of Jewish question” in Ukraine, but there is evidence in
some regions [8]. Thus, Metropolitan of the Ukrainian Greek
Catholic Church A. Sheptytsky personally gave refuge and
saved life 150 Jews and 15 ravins. About 240 priests and monks
helped him in this case. From data of the Polish researchers,
34 monasteries and catholic organizations took part in rescuing
of Jews. They gave the prisoners of ghetto false documents and
helped to escape to Hungary. Known cases of mass deliveries
Jews of Lviv of false documents by priests Armenian Catholic
Church of city, and also he hid of Jews. Archpriest Gnivani
and Voroshylivky (now the town and village Tyvrivsky district,
Vinnitsa region) for several months Volodymyr Dlozhevskyi
gave refuge to several Jewish families. In Kirovograd region
priests of orthodox temples christened Jews in large quanti-
ties, warning them about destruction threat. In Simferopol two
priests (names are unknown) were arrested for delivery of cer-
tificates on a christening to Jews. In Kiev occupied by Nazis
priest A. Glagolev’s family which has much made for rescue
of Jews [6] was known for the activity.

The grant of help and rescuing of Jews was carried out as
by individuals — their friends, neighbours, business partners,
colleagues, former class-mates, acquaintances, sometimes sim-
ply unknown, — so by the representatives of organizations,
that needed application of certain administrative resources.
Sometimes it was done by representatives of the lowest steps
of occupational administration and local government — for
example, the burgomaster of Kremenchug the Synytsya Ver-
hovsky gave out to Jews fictitious inquiries on their “Aryan”
origin because of what was executed by Germans.

Scientific studies of motivation of rescuers were begun
with 1980®. Not only historians but also sociologists, psychol-
ogists are interested in the question. Trying to allocate law in
saving actions enough a heterogeneous group of persons on
social composition, and also to recreate the generalized image
of the rescuer, researchers enter socially-psychological inter-
pretations of a phenomenon of Righteous among the Na-
tions. According to researcher Nehamy Teck, who studied the
rescue phenomenon in occupied Poland, the actions of lay
rescuers no friendly relations with saved before the war, not
religion or even family ties and personal trait, which it defines
as “autonomous altruism” inherent “marginal’, i. e. willingness
to help selflessly without fear to enter into a confrontation
with the environment and society. Psychologists Samuel and
Pearl Olinery distinguish three groups of social psychological
rescuers: people with a developed sense of empathy, “norm
centrists” (who proved superior sense of duty to “reference
group”) and “axiom centrists” (who are primarily guided by
moral principles matter who needed help). There are other in-
terpretations. More possibly, it is necessary to speak more
likely about a certain complex of motives which intertwined
and supplemented each other [10].

With regard to the circumstances of the Holocaust in
Ukraine the following number of reasons can be selected:

1) sympathy;

2) family education;

3) family relationships and dating;

4) religious and ethical factor;

5) paternal senses are dissatisfied (when saving children);

6) rejection of the invaders and their actions;

7) already exists for other reasons threat of death;

8) loneliness;

9) assistance of Jews in the previous period;

10) reproaches of conscience are for other accom-
plished acts;

11) identification of victims of their own destiny in the
past (e. g. Pre-war repression);

12) empathy;

13) hope for similar support in a future hard times;

14) feelings of affection or love;

15) demand for labor or specialists;

16) involvement in a common cause (in case of a large
team of rescue;

17) compensation for omissions;

18) the need to prove yourself or others their impor-
tance, etc. [1].

In the case of rescue Jews generally there are several rea-
sons, but one of them is dominant. There are two sides need
to salvation: material and spiritual. In this case, the material
side was the desire to undergo the least possible risk for help
and facilitate a condition of salvation that is a natural desire to
survive, but nevertheless assist. However, thanks to morality
and spirituality people risked their lives in the name of high
human ideals, based on integrity and humanistic principles.

Having a recognition and social security in the world,
unfortunately, in Ukraine Righteous among the Nations have
no own fixed legal status in a legislature of the state. There-
fore, it is advisable to make authored this article draft Law of
Ukraine “On the commemoration of the Holocaust” for pub-
lic discussion and then submit it to the legislative body — the
Parliament of Ukraine.

During the last years attempts of revision of results of the
Second World War, the justification of crimes against the world
and mankind, connivance to these negative phenomena, unfor-
tunately, have become frequent from separate political forces.

Absence of the normatively fixed principles of activity on
prevention of displays of rehabilitation of Nazism in the different
spheres of public and state life is required acceptance legislative
acts in relation to position-finding rescuers of victims of Holo-
caust and their social status in national parliaments of countries
which suffered from fascist aggression in the Second World War.

Draft Law “On commemoration of the Holocaust” is the
goal of perpetuating the memory of the Holocaust, and is the
first attempt at legislative fix in Ukraine legal status saviors of
the Holocaust — “Ukrainian Righteous Peace”, which will be
an example for many other countries of Central and Eastern
Europe at the national level appropriate legislation.
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Two years ago Russia has faced a problem that Western Eu-
rope has solved 10 years ago. It concerns banning Muslim girls
wearing Muslim religious headscarves (hijab) in schools. In Oc-
tober 2012, in the Stavropol region of the Russian Federation
was a big conflict related to the wearing of the Muslim headscarf
(hijab) by several rural school pupils (girls). The school direc-
tor forbade girls to wear the hijab in the classroom. As a result,
girls wearing the hijab were not allowed to attend classes.

Due to the fact that girls in hijabs are not admitted to the
classes, the main question is to whether the ban on heads-
carves in schools violated the right to education, and wheth-
er it was possible to consider the ban as gender discrimina-
tion in the implementation of the right to education.

First of all, it is necessary to determine the legal basis of
non-discrimination based on gender in the field of education
at the international level and in the Russian Federation.

At the international level, there are a number of docu-
ments, recognizing the right to education [9, 31-40] and the
prohibition of discrimination in education.

Thus, the prohibition of discrimination in education is
set in the UNESCO Convention against Discrimination in
Education 1960 [1], which enshrines the general provisions
on the measures that States Parties undertake to adopt in
order to combat discrimination in education. In accordance
with Article 1 of the Convention the term “discrimination”
includes any distinction, exclusion, limitation or preference
which, being based on sex, has the purpose or effect of nul-
lifying or impairing equality of treatment in education and in
particular of depriving any person or group of persons of ac-
cess to education of any type or at any level (1 a).

Furthermore, under Article 10 of the Convention on
the Elimination of All Forms of Discrimination against

Women 1979 [2], all States Parties “shall take all appropriate
measures to eliminate discrimination against women in order
to ensure to them equal rights with men in the field of educa-
tion and in particular to ensure”.

As Party of this Convention the Russian Federation has
to fulfill this obligation.

At the national level, according to the Constitution of the
Russian Federation 1993 (art. 43):

“1. Everyone shall have the right to education.

2. Guarantees shall be provided for general access to and
free pre-school, secondary and high vocational education in
state or municipal educational establishments and at enter-
prises” [3].

Therefore, in Russia for everyone without discrimination
must be guaranteed and secured the right to education, in-
cluding free access at all levels except for higher education.

A free higher education in state educational organisations
must be guaranteed for everyone without discrimination on a
competitive basis (art. 43 (3) of the Constitution).

This is also confirmed by the provision of Article 2 of the
Constitution of the Russian Federation, which states that “the
recognition, observance and protection of the rights and free-
doms of man and citizen shall be the obligation of the State”

The basic general education is compulsory. Parents shall
enable their children to receive a basic general education
(art. 43 (4) of the Constitution). This provision means that
parents have a duty to provide education for all children (boys
and girls).

The relevant provisions are also contained in the Fed-
eral Law “On Education in the Russian Federation” [4]. Ar-
ticle 3 establishes the right to education for everyone and the
principle of non-discrimination in education (1(2)). Thus,
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we can say that at the legal level set all the guarantees for the
elimination of discrimination in education based on gender.

Analyzing the conflict in Stavrapolsky region, it should
be noted that the Russian Federation is a multinational and
policonfessional country. But the main religion is Orthodox
christianity. It is important for taking into account a society’s
reaction to comply with certain traditions associated with tra-
ditional values, which are based on religious values. Note that
covered head of woman is one of the mandatory provisions of
religious practice not only for Muslims but also for Christians.

As the school director Marina Savchenko said, girls are
not allowed to lessons in Muslim headscarves, because it con-
flicts with the charter of the school, which requires wearing of
the same form of clothes for all pupils. “We did not insist on
the fact that they do not put on hijab at all, but offered to re-
place it with a headscarf during the time that the girls were in
the classroom” [10].

Itis in such headscarves girls were coming to school from
the beginning of the year (since 1st september), so it did not
cause any objections from the school administration. In Octo-
ber, parents of Muslim girls have decided that the girls should
go to school in religious headscarves (hijab). In this regard,
the school administration banned the wearing of religious
headscarves in school.

It should be noted that in the Islamic tradition clearly
states that the woman’s head should be covered, but it is not
specify what kind of headscarf should be. Interpreters of
texts say only that it should cover hair and neck. Thus, the
headscarf — hijab, who steadfastly associated with Islam,
is a traditional headscarf in certain states professing Islam,
excluding Russia.

The conflict could have been resolved quickly as it was the
case before, but the girls’ parents did not agree. Moreover, a
following proposal came not only from the school administra-
tion, but also from the Stavropol Mufti Muhammad Haji Ra-
khimov, who encouraged participants to find a compromise.
He said: “We are always must protect our believers. But we
understand that we are in a secular society, where schools have
their charters” Conflict can be resolved as follows: Muslim
girls must come to school in accordance with the rules of the
school, and in order not to violate the Islamic traditions, it
suffices to wear an ordinary headscarf 8].

Thus, we can hardly say that the school director has forced
girls and their parents to a violation of religious traditions. There
were more than 300 pupils. The most of girls who practice Is-
lam, were always wearing headscarves in school, what corre-
sponded to their religious traditions and school charter [8].

The Ministry of Education of the Stavropol Territory
supported the position of school director, because the school
charter approved the form of clothes for all pupils.

As parents insisted on their own position, then the public
authorities took the appropriate measures.

The Government of Stavropol Territory took the decision
to ban girls from Muslim families to come to school wearing
the hijab — religious headscarves.

The parents appealed this decision to the court, including
the Supreme Court of the Russian Federation.

The Stavropol Regional Court declared the decision of
the Government of Stavropol Territory lawful. And then, the
Supreme Court of Russia on 10 July 2013 agreed with the
Government of Stavropol Territory banning girls from Mus-
lim families to come to school wearing the hijab — religious
headscarves.

Thus, the Court found no violation of the right to edu-
cation and gender discrimination in education in a ban on
the hijab.

It should be also noted that Russian President Vladimir
Putin supported the decision. On the issue of the wearing of
religious headscarves (hijab) in schools, he said: “There is
nothing good. There are, of course, the national peculiari-
ties in the national republics. But it is a demonstration of the
well-known relationship to religion. In our country and in the
Muslim regions had no such tradition” [11].

This case has influenced the public policy in education.
For example, in April 2013 a bill on school uniforms for all
pupils in the educational state organisations was introduced in
the State Duma (Inferior chamber of Russian Parliament).

Under the bill, each region had to set requirements for
clothing for school. As noted by the State Duma deputy Olga
Timofeeva, “We enable the regions to establish uniform re-
quirements for the clothing of pupils, taking into account local
circumstances, wishes of schools, students and their parents”.
Requirements should be established in order to provide pupils
with a comfortable and aesthetic clothing, shaping their sense
of belonging to the educational organization, improve mental
attitude of pupils at the school, securing the secular character
of education, eliminate the signs of social status, wealth, and
religious differences among pupils, strengthen their unity and
discipline [7].

It should be noted that Article 4 of the Federal Law
“On Freedom of Conscience and Religious Associations”
Ne 125-FZ of 26.09.1997 states: In accordance with the con-
stitutional principle of separation of religious associations
from the state, the state provides a secular education in state
educational organizations [6].

Since 1 September 2013 in the Russian regions were in-
troduced mandatory requirements for pupils’ clothing.

At the federal level also have been adopted uniform re-
quirements for the appearance of pupils and school uniforms.
Uniform requirements apply to all regions, but each of them
takes a normative act, detailing the federal provisions, tak-
ing into account the climatic characteristics and traditions of
a particular locality in the development of requirements for
school uniforms.

Itis important to note that these requirements apply only
to schools and do not apply to universities.

And finally, on 4 June 2014 was adopted the Federal Law
of 04.06.2014 N 148-FZ “On Amending the Federal Law”
On Education in the Russian Federation”, so called “law on
school uniform” [S].
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Thus, article 38 of the Federal Law “On Education in the
Russian Federation” was adopted in the new edition: “Pupils’
clothes. Uniforms and other clothing and equipment (outfit)
of pupils”

Under this article:

«1. Organizations engaged in educational activities, have
the right to establish requirements for clothing of students, in-
cluding the requirements for its general appearance, color, style,
atype of clothing students, insignia, and the rules of wearing it,
unless otherwise provided by this Article. Appropriate local
normative act of organization engaged in educational activities,
shall take into account the opinion of the Board of the students,
of the Board of the parents, as well as of employees’ representa-
tive body of the organization or of its students (if any).

2. State and local organizations engaged in educational
activities on educational programs of primary general, basic

and secondary education, must establish requirements for
clothing of pupils in accordance with the standard require-
ments, approved by the authorized bodies of state power of
subjects of the Russian Federation... ».

Thus, the situation found its final completion. Pupils in
public schools are required to abide by the rules established
by the school.

For the children of those parents who feel the need to
wear religious clothing, there are four options to choose the
type of education: family, part-time, evening form, extern-
ship. It is also possible to send their children to a private
school.

It should be noted that the same kind of decision was
made in France in 2004. The law N2004-228 on 15 March
2004 banned wearing of religious dress in public schools
at all levels.
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Crisis negotiations are “highly successful at resolving
crisis incidents without the loss of life or the use of tactical
force” [10, 347]. Statistically, over 90 % of the negotiating in-
cidents resolve peacefully [9, 14] because the main task of
a negotiator is “to develop a reason for the subject to talk to
the police and to surrender” [10, 347]. However, even if the
ultimate goals remain the same in both the USA and the UK,
there are visible differences between the American approach
and the British approach to negotiations in general.

Crisis Negotiation Team

The history of crisis negotiations started with the “Mu-
nich massacre”, “an eye-opening hostage event” [7, 38] that
took place during the 1972 Summer Olympic in Munich,
Germany. Then some members of the Palestinian organiza-
tion called “the Black September” captured Israeli athletes,
coaches, and officials in their apartments. They all were killed
afew days later. This incident made NYPD Detective and psy-
chologist Harvey Schlossberg, “the father of police psychol-
ogy in USA” [7, 3], realize the need for trained negotiators.
Schlossberg and Simon Eisdorfer, “the commanding officer of
the NYPD Special Operations”, were “a part of developing the
first US Hostage Negotiation Team”, which “became reality in
the spring of 1973” [7, 38-40] and tested in a high-profile
standoff at a Brooklyn sporting store. At present, the Crisis
Negotiation Team (CNT) is “a fixture of the police depart-
ment” [7, 40] and law-enforcement agencies in the USA as
well as many other countries.

Normally, in the USA, the CNT consists of, at least, five
people since “crisis incidents are not solved by any one per-
son” [10, 347]. The first member of the team is the CNT com-
mander, or the Team Leader, who “monitors team and imple-
ments liaisonswith on-scene and SWAT commander” [13,59],
“assign team roles and makes the initial decision on any de-
mand issues, trades or items to provide the subject” [10, 348].
The second member of the team is the primarily negotiator,
who “listens and talks to a subject” [13, 59], and “develops

strategies and tactics for resolving the incident” [ 10, 348]. The
third member of the team is the secondarily negotiator, who
“monitors negotiations and the primarily negotiator, listens
to a subject, provides the primarily negotiator with potential
topics for discussion, controls access to them, and relieves
the primarily negotiator” [ 13, 59]. The fourth member of the
team is the intelligence officer, who “gathers intelligence re-
garding the incident, information about the subject, hostages,
victims, and any information that may be needed and useful
for incident command and tactical personnel” [ 10, 348]. The
fifth member of the team is the mental health professional, a
forensic psychologist or a clinical psychiatrist, who “provides
a variety of services to the team” [8, 85] as, for example, “an
assessment of the subject’s mental and emotional state and
potential for violence” [10, 348]. There may be more peo-
ple in the CNT or less. Most police department ‘teams’ in
the United States, according to Strentz [13], include only
one person because many department does not understand
completely that “a crisis negotiator, like the tactical response
or command staff, must work as a member of a team”. On the
other hand, the roles in the CNT as well as the titles of those
roles may vary with the local specificity.

In the UK, the team consists of four individuals, but some-
times it may be presented by three persons. The different titles
of team roles and their functions take its place. For instance,
there is not such a member of the team as the coordinator in
the USA, which exists in the UK, and the team leader performs
his functions. The intelligence officer and the mental health
professional are absent from the team structure in the UK. Be-
sides, American negotiators as opposed to British negotiators
normally do not combine being police crisis negotiators with
another job within their law-enforcement agencies. The team
members are not interchangeable in the USA, but they are in
the UK. However, the principles of negotiations are the same,
it is always the resolution of a crisis incident peacefully by
developing for a subject the reasons to talk to the police and

31



Section 7. Organization of law-enforcement activities

surrender at the end of the day, with the exception of what may
be called ‘the style of negotiating’ The Americans seem to be
much more proactive and result-oriented, aiming for solving
the problem fast and effective at most, while the British tend
to be much more oriented on the subject’s well-being despite
the time that might be wasted on dealing with him, and more
conversation-oriented.

Barricade situations

There are two types of crisis incidents needed a negoti-
ated response — hostage events, and barricade situations. The
main difference between them is demands of a subject. There
are two type of demanding issues — ‘instrumental) and ‘ex-
pressive. Usually, instrumental needs are something easy to
talk about with a stranger, and, as a rule, they are voiced first.
It may be food, water, to call police officers off, and so on.
Expressive needs typically emerge later, “they can be very per-
sonal, and the subject’s shift from instrumental needs to them
may indicate the development of trust” [8,99]. In case of hos-
tage situations, a hostage taker demands from the police “to
secure freedom, money, rights, privileges; in prisons — more
recreation, better food or safety” [ 10, 347] and uses hostages,
which “have to be persons who held by force and cannot leave
of their own volition” [ 10, 46] as the ‘bargaining chips’ In case
of barricade situations, a barricaded subject does not want to
have anything to do with the police because “he has created
a crisis incident because he does not know how to cope with
and adapt to traumatic events in his life” [10, 351].

Barricade situations may be divided into two groups, dif-
fering from each other. The first group is ‘hostage barricade’
when “barricade subjects are persons threating to harm them-
selves, and sometimes others by their actions, but have no
hostages” [10, 346]. The second group is a situation when a
barricade subject has victims. Such incidents are extremely
typical for “domestic situations where one parent threatens
family members”, and, technically, these members “are not
hostages, they are victims of their parent’s actions” [ 10, 346].
However, it does not mean that they may not be in danger,
“there are plenty of examples of the barricade subject killing”
hostages because “one of the main threats in these situations is
‘If I cannot have them, no one will’ [10, 346]. The American
theoretical sources and the British negotiators do not describe
the barricade situations identically. In the USA, it is accept-
ed to divide barricade situations in two groups — ‘hostage
barricade events, when a subject actually has hostages and
threatens to harm himself or hostages, or else wants to die in
one way or another, and ‘barricade situations), when a subject
has victims, who are his family members, children, current or
former inmates, and do not wait for the police to intervene. In
the UK, both situations are barricade situations.

Mentally ill barricade subjects

Supposedly, about 50 % of the hostage takers are men-
tallyill [7,41], and their condition is often blurred by drugs or
alcohol, or both at once. According to Lanceley [ 8], antisocial
personality disorder along with paranoid personality disor-
der and borderline personality disorder are common among

barricade subjects, what explains attention paying to methods
of negotiating with them in American academic sources. How-
ever, it does not mean that other personality disorders are rare,
it means that, apparently, these disorders are typical for what
may be called ‘subjects population’ — people experiencing
difficulties in abiding by social rules or laws, and establish-
ing relationships with their family members are most likely
to become barricade subjects. It should be mentioned here
that mentally ill subjects tend to create barricade situations
spontaneously, in order to express their inner crisis for get-
ting help or stop being repeatedly ignored. This makes them
extremely “unpredictable and prone to violent emotional
outburst” [10, 346] and increases “the importance of ‘rapid’
profiling” [S, 392] because an individual’s traits defined by
mental illness the barricaded subject suffers from are able to
explain his ‘expressive needs’ or demands.

Thus, if the crisis intervention skills of a negotiator are
enough for successfully resolving hostage barricade situ-
ations, then barricade situations “are often resolved using
a heavy dose of psychologists, social workers or psychia-
trists” [10, 346]. The main reason of it is that “knowing the
type of mental disturbance allows a negotiator to understand
the motivation and perceptions of the hostage taker and to
predict the response to the negotiator’s words and the tactical
team actions” [11, 119]. There are official guidelines of how to
negotiate with mentally ill subjects in accordance with their
diagnosis and case studies of the past incidents available for
researchers in the USA, but not in the UK where they are
classified for safety reasons. On the other hand, it also may
be connected with the phenomena called ‘repeated subject’:
when a subject creates crises regularly using in next events ex-
perience in interacting with negotiators derived from previous
events. If those individuals had free access to this information,
it would affect dealing with them.

Profiling during police crisis negotiations

Lanceley [8] wrote that “as with any profile, the fol-
lowing is a generalization”; therefore, a negotiator needs to
“keep in mind that each person and situation has unique quali-
ties”. So, first of all, information about a number of subjects,
location, involvement of innocents, weapons, another ammu-
nition, drugs or alcohol engagements, stance, and substantive
demands of the subjects, are necessary to obtain for profiling
a type of a siege. Then, since “from a practical standpoint it
would likely be impossible for a negotiator to have an under-
standing of every disorder within DSM-V” [14, 75], negotia-
tors in the USA tend to get mental health professionals in-
volved in the negotiation process as consultants or profilers
to have information about motivation and a state of mind of
subjects. As a rule, this decision proved its value in the most
negotiated incidents.

Although there are no procedures of profiling a subject
during negotiations specifically designed in both concerned
countries, there are differences in how the British and the
Americans do it. In the UK, any team member may play the
role of a profiler, and, in fact, it is a more collective task that
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anindividual job. In the USA, it is a duty of that team member
who is a trained mental health professional, typically — a fo-
rensic or clinical psychologist. Besides, the Americans tend to
pay more attention to the external factors connected to a cri-
sisin whole as alocation of an incident, any weapon presence,
involvement of innocents, and alcohol and drugs intoxication.
The British negotiators are more interested in a subject’s state
of mind, motivation, and demands. Availability of a mental
health professional in the CNT might be the reason for it since
there are the recent researches in the USA dedicated to using
such an expert in police crisis negotiations despite it may lead
to what the British negotiators call ‘putting people in the box"
Thereby, its remains unknown, which is better — to have or
not to have a psychologist in the team, and each considered
country has its own valid answer to this question. As regards
to the tools employed in field profiling, negotiators in the USA
and the UK both resort to the help of law-enforcement and
national databases as well as various recording and writing
equipment for making notes.

Negotiators in both countries have the same complica-
tions with getting information, such as human factor, and
‘lost in translation moments’, but in the USA, the problem of
wasting time during obtaining information, which is actual

for the British negotiators, does not exist so long as there is
an intelligence officer, who is to do. Nevertheless, in both
countries, it is for negotiators to decide how to use the pro-
file — they think up a strategy to negotiate with a subject
and implement it. In America, profiling seems to be more
scientific and psychiatric, whereas in the UK, it is more close
to daily life; it is more about a subject than his mental issues.
In other words, the final goal of profiling in the UK is to help
negotiators to find the way to resolve an incident, while in
the USA, it is to identify the problem and create the solution
based on its key characteristics. Whichever way negotiators in
both countries do it, it is, seemingly, always helpful, informa-
tive, and giving ideas for conversation, excluding the fact that
profiling is not an exact science and cannot be an answer to
all questions.

In conclusion, it should be said that any academic re-
search about negotiations in the UK is limited by requests
from the police to take into consideration that strategies and
tactics of crisis negotiations are classified and supposed to be
assessable only within law-enforcement agencies. This do not
allow comparing USA’s and UK’s official guidelines of how to
negotiate with subjects depending on a type of mental distur-
bance they suffer from more closely and deeply.
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This essay aims at critically analyzing the Albanian ideol-
ogy of the last twenty years, understanding it as a discourse,
used in the public sphere from intellectuals, political elite and
reflected to common people discussions, which aims at he-
gemonizing the field of discursivity by constituting a centre
(nodal point), which in our case is embodied in the idea of Eu-
rope, as an idea that embraces both the cultural-civilisational
and the political-institutional aspects. This idea is not the sole
element of the ideologically transformed Albanian political
discourse, but nonetheless its importance can be spotted in its
potential to explain and legitimate other ideological elements
like the West, Free Market, Democracy etc.

If we refer to Laclau-Mouffe’s critical approach to dis-
cursive hegemony, the concept of ideology can be defined
as the constitution of the nodal points of a discourse, which
hegemonizes the field of discursivity through marginalizing
and silencing alternative discourses. “Any discourse is con-
stituted as an attempt to dominate the field of discursivity,
to arrest the flow of differences, to construct a centre. We
will call the privileged discursive points of this partial fixa-
tion, nodal points” [1]. Any discourse tries to hegemonize
the field of discursivity, but what distinguishes an ideology is
the definitive outcome, which does not mean that one dis-
course is the most important temporarily, but is one when
one discourse almost totalizes and permeates the whole field
of discursivity, leaving other discourses in the margins. So
even if any discourse tries to hegemonize, only the ideologi-
cal one achieves, or at least creates the impression of perma-
nent success. But which is the mechanism of the ideological
reduction of the field of discursivity? A discourse does not
hegemonize by placing itself in the terrain of some kind of
metaphysical objectivity, but by transforming the ontological
relativity of the nodal point to meet the metaphysical criteria
of self-foundation, self-sufficiency and auto-reference. More
concretely, Slavoj Zizek, referring to the nodal point (al-
though in his Lacanese he prefers the French point de capiton),
claims that it is an empty signifier, or to put it in other words,

a signifier without a signified, whose importance is structural
“In itself it is nothing but a ‘pure difference’: its role is purely
structural, its nature is purely performative — its signification
coincides with its own act of enunciation; in short, itis a ‘signi-
fier without the signified’” [2, 109]. It exists in a discourse as
a kind of fantasy, whose absence would mean the other ele-
ments of ideology will lack coherence and co-identification.
In this perspective, the idea of Europe expresses the
nodal point of the Albanian ideology, which in-itself means
nothing (in the sense of a direct relation to a fixed content),
but exactly the nothingness enables it to function as a node
where the other elements are intertwined, and whose rela-
tion to each-other otherwise would be either contradictory,
or inexistent. So, ideology can transform what is contradic-
tory or paradoxical into coherence. In the Albanian political
discourse the characteristics of Europe are expressed so that
they could harmonize ideas which would otherwise be non-
relational or contradictory. For example, Europe is viewed as
the embodiment of superior values which should be categori-
cally imitated by others, and in the same time as the political
space where every system of value is acceptable, or at least
tolerable; it is what is massively trendy, and at the same time
what urges towards authenticity; it is the terrain where the
collective emancipation is understood in terms of the cult
of the individual; it is the understanding of democracy and
popular engagement through the paternalism of the elites;
it is the intermingling of welfare for all and the economic
triumph of the few; it means the tolerance towards the Other
and the hygienisation of its presence; it is the acceptance of
equality for all and the cultural, and sometimes even racial,
superiority of the Europeans. The Albanian political dis-
course shows its ideological traits in the process of the public
harmonization in an organic whole of the above-mentioned
elements through building the common roof of the signi-
fier without the signified named Europe. And when an open
conflict explodes inside this common roof, as in the case of
serious conflicts between the major political actors of Europe
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that even threaten the continuity of Europe politically, the
response of the representatives of the Albanian ideology takes
the form of melodramatic plea for unity so that the phantas-
mic coherence of the signifier Europe could persist.

In the perspective of the “sense-autonomy” of the ideol-
ogy’s nodal point, it must be said that the latter should not be
understood as an illusion or a “priestly lie” for the purpose of
subjugating the people. Its complexity, which on its part in-
fluences the longevity of ideology, is grounded in the fact
that ideology does not say a lie that conspiratorially masks
the reality, but in an constructive way, it structures reality
through a fantasy (nodal point), and in doing so, it gives a
real response to an unreal problem “The fundamental level
of ideology, however, is not that of an illusion masking the
real state of things but that of an (unconscious) fantasy struc-
turing our social reality itself” [2, 30]. Ideology constructs
reality by reducing the concept of truth to instrumentality,
and in so doing it can hegemonize the field of discursivity by
marginalizing any non-instrumental, critical or even revolu-
tionary conception of truth. This is why ideology does not
mean the wrong answer to the right question, but the right
answer to the wrong question. Inside the ideological strait
jacket, every subject of discussion is built by presupposing
uncritically what we are aiming at or what is the society’s
point of arrival, and in so doing it reduces thinking to a mere
function of finding the right answer about the shortest way
to reach the predetermined goal. So, the Albanian ideology
takes it for granted that the goal of each Albanian is to be like
the imaginary or phantasmic Europe not only culturally, but
even politically in being integrated into the EU institutions.
In doing so, the question it asks does not concern the criti-
cal inquiry about how and why the goals are important, but
only the velocity of the arrival date. This leads to the answers
being correct or describing “the reality”, as long as according
to the way questions are asked or problems are posed the
social and political reality of a society is built. The ideological
reduction not only suffocates the critical power of thinking
which does not take anything for granted, but also channels
the society’s energies in finding the pharmakon to a phan-
tasmic disease, which in the case of the Albanian political
discourse means accepting unconditionally and uncritically
whatever the ideology means as the idea of Europe.

The instrumentality of thinking is completed when the
field of discursivity is reduced due to the rigidity of the cat-
egories of understanding. In this way, ideology seeks to natu-
ralise and eternalise what would otherwise be considered a
process of historical development. So, the Albanian ideol-
ogy interprets the entire Albanian history as a natural flow
which emerges from the authentic European roots of the Al-
banian people. According to it, those roots can be spotted in
the ancient Pelasgian-Illyrian identity of the Albanians, which
means that the Albanians are autochthonously Europeans,
and that every political and historical movement is under-
stood in terms of affirming this natural European essence, or
otherwise as a temporary and correctable historical deviance

from this telos. The goal can be found in the origins, so that
the point of arrival merely designates the completion and the
enrichment of born characteristics. This enables the Alba-
nian ideology to present the history of Albania as a popular
belonging and trend towards Europe, a long walk that starts
from the dark beginnings of time, and which is thwarted con-
tinuously by unnatural subversive deviances. In this context,
historical agents like Skanderbeg, the patriots and romantic
poets of the XIX century, and other contemporary pro-Euro-
peans are viewed as confronting subversive trends and agents,
often of doubtful national origins, like the pro-Ottomans,
“Haxhiqamilists, Zogists, Hoxhaists”. Haxhi Qamili is a po-
litical figure of the first years of the Albanian independence
who led a local uprising against the newly formed Albanian
state, asking for rejoining the Ottoman Empire. Ahmet Zogu
was the Albanian head of state and then king for fifteen years
before the Italian invasion in the brink of the WWIL From
his critics he was often accused of being Oriental-minded [3],
Orientalists etc. Ideologically, these subversive and patho-
logical elements could delay, even for centuries, the Albanian
political telos. But the naturalness of the way and the provi-
dence of the European “magicians”, which have the magical
power of attaining the goal despite the hurdles mentioned
above, can definitively guarantee the success in the last in-
stance, so that the people should humbly bow to them for
enabling what the Albanian Prime Minister, referring to the
Albania’s entrance in NATO, once called “the miracle of free-
dom” “Miracles are the asses” bridge leading from the kingdom
of the idea to practice” - Marx K. Engels F. “The German ide-
ology: including Theses on Feuerbach and introduction to
The critique of political economy’.

The concept of naturalness leads to understanding his-
tory as an unchangeable flow, where the future is magically
written in the immutable essence of the past. That is why the
Albanian ideology presents the Albanian road map towards
the Europeanization as the sole and well-deserved alternative,
despite the pathological hurdles. So, the integration into the
EU is not considered as an alternative among others, but as
a historical necessity. Nonetheless one could say that what
distinguishes ideology in general, and specifically the Alba-
nian ideology, is the fact that it receives legitimacy not in the
sense of utopian or messianic promise of some bright future,
but as the unavoidable determinism of what is happening and
what is going to happen. In doing so, even the perception of
the problematic actuality is not based only on some absolute
ground of the gap between the Albanian actual conditions
and the quasi-perfect Europe, but on a comparative scale
which aims at avoiding the radical evil of the Other of Eu-
rope. Although from time to time ideology uses the utopian
hope of some future paradise, its inherent characteristic is
the creation of the politically fatalist perception that there is
no highest good, or whatever the latter might be theoreti-
cally, it always leads through some kind of dialectical reversal
to the evilest regime like the totalitarian utopias it criticizes.
But whatever one can put on the negative records of utopias,
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it should be admitted that utopias have the characteristic of
seeding the collective political resistances of tomorrow, which
are unavoidable as long as the gap between the promise and
actuality is unbridgeable. So, if we refer to the Hoxhaist ide-
ology, the latter fails at shaping definitively the collective
consciousness of the people because of its insistence to ask
loyalty in the name of the future utopia. This promise can
play a successful ideological function in the days of political
resistance or in the first years of the newly-formed political
regime, but when the utopia seems unreachable, some kind
of political schizo emerges which feeds itself from the gap
between what is promised and what is delivered. That is what
led to the political overthrow of the Hoxhaist regime in Al-
bania in the early nineties. In this way, utopia, even when it is
used ideologically, bears the seeds of the future reversal of
the ideological status-quo. In this sense, the less and less uto-
pian character of the Albanian ideology does not point to a
kind of a way out of ideology, but on the contrary, by silenc-
ing any messianic hope and confronting everybody with the
lesser evil/radical evil dichotomy, it neutralizes any serious
political and theoretical engagement, which is stigmatized as
a step towards utopian terrorism.

Meanwhile, ideology tries to give a self-referential, closed
and non-relational sense to the categories of political judge-
ment. For the Albanian ideology, Europe as a nodal point is
understood as being a unitary, unbreakable, unchangeable
and self-referential entity. Being European does not admit
any internal or essential plurality of contradiction, or at least
every conflict is considered as marginal or such that it cannot
alter the above-mentioned essentialism. On the other hand,
the concept of being European is not constructed through a
critical and dialectical relation with its Other, butis viewed as
self-constituted and in terms of identity a closed one. So, for
the Albanian ideology, being European means having a set of
self-made values, created in isolation from the world, which
has the characteristic of being a political lighthouse to every
other culture or people, but nonetheless accepts inside itself
only the chosen ones — those whose natural and ahistorical
essence belongs to the same category. And it goes without
saying that in the perspective of the Albanian ideological dis-
course, the Albanians are among those who deserve to be part
of this large family of chosen people.

Nevertheless, the most politically alienating aspect of ide-
ology, other than the marginalizing of the critical conscious-
ness, is its trend to “integrate” socially almost everything,
which leaves aside, disregards or properly speaking silences
the ontologically political and economical contradictions
of the society. If we refer again to the Zizekian and Laclau-
Mouffeian perspectives, we will find that contradictions or
conflictuality designates the traumatic Real of a society, the
latter being able to affirm itself as a unitary entity only on the
condition of eliminating or sublimating ideologically the con-
flict. In this sense Zizek says that: “Ideology is not a dream-
like illusion that we build to escape insupportable reality; in its
basic dimension it is a fantasy-construction which serves as a

support for our ‘reality” itself an ‘illusion’ which structures our
effective, real social relations and thereby masks some insup-
portable, real, impossible kernel (conceptualized by Ernesto
Laclau and Chantal Mouffe as ‘antagonism’: a traumatic social
division which cannot be symbolized). The function of ideol-
ogy is not to offer us a point of escape from our reality but to
offer us the social reality itself as an escape from some trau-
matic, real kernel” [2, 45]. In this sense, the Albania ideology
can build the social coherence of the sole European goal only
by silencing the unavoidable socio-economical (Zizek) or po-
litical (Laclau-Mouffe) antagonisms. By not confronting the
traumatic Real of antagonism it tries to build a phantasmic
unity of the common path towards Europe, where, once there,
every contingent actual conflict will be resolved magically. In
this sense, every political and discursive tentative to awake or
put forward antagonisms or touch the traumatic kernel of the
Real faces the quasi-insurmountable difficulty of confronting
an ideologically structured reality, whose coordinates urge
people to think and act accordingly. On the other hand, in
the perspective of the ideologically hegemonic discourse, any
dissident voice is put between the Scylla of being disregarded
as a harmless utopia and the Charybdis of some diabolical
totalitarian plot, because in the ideological cognitive map any
alternative is either unrealistic, or heretical.

Another aspect of ideology is its claim of universality,
which analysed critically, reveals its exclusionary founding
act. The ideology’s universality is none other than the con-
finement of the field of discursivity and the self-proclamation
as an all-inclusive entity, which tries to forget its particular
place in the political ontology. To refer again to Zizek, ideol-
ogy “... consists in detecting a point of breakdown heteroge-
neous to a given ideological field and at the same time nec-
essary for that field to achieve its closure, its accomplished
form... every ideological Universal — for example freedom,
equality — is ‘false’ in so far as it necessarily includes a specific
case which breaks its unity, lays open its falsity” [2, 16]. So,
the universality of ideology is false because it affirms its truth
being uncontradictable and in the same time it defines its ad-
versaries. In the case of the Albanian ideology, the universality
of Europe can be found in the fact that, according to it, every
Albanian deserves to be European, except... everybody that
does not like to be European, which leads not to their being
different kinds of Albanians, but simply essentially non-Alba-
nians. So, the universal categories of Albanians and Europeans
found themselves on the exclusion of everyone which cannot
be included in neither of these categories, leaving them only
the political space of unnatural monsters.

The above-analysed elements make it possible to deter-
mine the socio-political functions of ideology. Whatever its
exclusionary strategy, ideology tries to draw a constantly
changing line that separates what should be permanently
excluded, which empirically is constructed as an empty place
to be filled in a situation of serious threat, from what should
be dominated through integration. If we refer to the interpre-
tation Ricoeur makes of Weber, ... while ideology serves...

36



The idea of Europe as a nodal point of the Albanian ideology

as the code of interpretation that secures integration, it does
so by justifying the present system of authority” [4]. In this
sense, the idea of Europe serves the Albanian ideology for
the delaying of the socio-political contradictions until the
bright common European future will conquer all antago-
nisms, at least all which escapes some devilish undefined
Other, in the eternal peace of integration. In this retroactive
perspective of the future every current socio-political con-
flict would seem like childish skirmishes, taking away in this
manner any trace of tragedy.

The above-analysed functions of ideology are performed
through tactics that try to hide its particular content and
dominating actuality, and on the other hand through trying to
weaken the otherness by some kind of soft integration, with-
out excluding it permanently. As Zizek again puts it, “ideology
appears as its own opposite, as non-ideology, as the core of
our human identity underneath al the ideological labels” [5].
It can present itself in this way as long as it has the capacity to
hegemonize the field of discursivity by transforming its ele-
ments in unfalsifiable truths. As long as the conceptual lexicon
tends towards conforming to the ideological necessities, the
truthfulness of the ideological judgements seems unfalsifiable.
In the Albanian context, the idea of Europe as a civilisational
superiority and an unavoidable destiny looks towards claim-
ing its non-ideological status as long as its premises present
themselves as self-evident truths. Also, ideology yields domi-
nation not just by eliminating otherness, because its total ab-
sence would threaten it like the Communist Manifesto’s ghost,
but by integrating it within its soft and changing borders. As
Zizek puts it, “... ideology is not simply an operation of clo-
sure, drawing the line between what is included and what is
excluded/prohibited, but the ongoing regulation of non-
closure” [6]. This characteristic provides it theoretically and
socially with the necessary flexibility to engulf the possible
resistances. Ideology hegemonizes not by excluding totally
and definitively, but by integrating the contradiction so that
the latter can play the well-prepared function of legitimating
the longevity of the ideological domination. This is what hap-
pens in the case of the idea of Europe, whose performance
does not include the legal or public lynching of the opposing

perspectives, but necessarily entails the reduction of those
perspectives to mere entities that serve as a dichotomic pole
that legitimates through its moral and political evilness the
superiority of this nodal point. That is why every critical per-
spective is either laughed at as infantile anarchism, or is ac-
cepted only on condition that it deactivates its revolutionary
potential that aims at repluralising the field of discursivity. E. g.
only on a European society one can have the right to behave
or think unEuropeanly; of course on condition that these acts
of theoretical and practical resistance do not threaten the pre-
determined road map.

In conclusion, one might assert that ideology aims at
transforming the people in a passive recipient of systematic
truths, so that it always already disables their subversive po-
tential. Social and political passivity of the written destiny is
supplemented by the fetishist misrecognition, according to
which the European identity is not only self-referential and
self-sufficient, but also by not considering the relational char-
acter of the theoretical concepts and social actors, it reduces
the latter in an outcome and not in the cause of collective
action. Ideology fetishises because it can stabilize a socio-
political situation in which the people are not considered
as agents of their own self-transformation, but through its
camera obscura, their potentiality is viewed upside-down. As
Marx put it in a footnote of the Capital considering the social
meaning of power and its representatives: “For instance, one
man is king only because other men stand in the relation of
subjects to him. They, on the other hand, imagine that they
are subjects because he is king” [ 7]. This means that what the
Albanian ideology misrecognizes is the relation between the
Albanians and Europe. The latter has no importance in itself,
but only as far as the Albanians as a people are politically des-
titute, and being so, they are in the need of a point of reference,
whose function is played by the nodal point of the ideological
discourse. If we refer to Lacan, according to whom the king
who takes himself as a king is no less crazy than the crazy man
who pretends to be a king, one could reach the conclusion:
If Europe, in the context of its ideological self-reference and
self-sufficiency, takes itself seriously as Europe is no less crazy
that the crazy man who pretends to be a king.
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Abstract: The purpose of this paper was to examine the relationship between the Eurozone crisis and EU identity.
The Eurozone crisis erupted in 2009 and highlighted the European identity, which was vulnerable to the Eurozone
crisis due to the contradiction between the European identity and the national identity of the EU member states.
However, an analysis of Eurobarometer surveys in this paper shows that the Eurozone crisis had little effect on the
European identity, and the European identity may not have obviously influenced the behaviors and attitudes of
citizens living in the Eurozone on the EU. The contradiction between the European identity and the national iden-
tity has always existed, but the identities may be compatible. The Eurozone crisis could be a good opportunity to
construct and reinforce a European identity. A more democratic and transparent ruling institution would reinforce
European identity, and the importance of media should not be ignored because being informed of what is going on is

also vital for people to be engaged.
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Introduction

The Eurozone’s debt crisis is an ongoing that has been
continuously upgrading since it started in 2009. It is a fiercely
discussed issue all over the world, particularly in Europe. EU
countries are in different situations. Whereas countries such
as Germany, Finland and Holland are maintaining a steady
economic development, countries such as Greece, Spain
and Italy are suffering from the Euro Crisis [1, 1]. When the
wealthier countries, such as Germany, decided to hold its relief
measures, both Europe and the rest of the world wondered:
Will the EU really act like a ‘state’> Will there ever be a com-
mon European Identity? Some Euro skeptics have argued that
the lack of an identity commitment is a factor of economic cri-
sis, and the present situation is verifying their opinion [2, 3].
Some have held the view that the financial crisis showed that
the EU integration caused more nationalism [3, 16-18]. The
“nation state”— the European Union, which was created by
Europe — is facing the challenge of European identity.

There is a need to understand the relationship between
the Eurozone crisis and the EU identity. Was the EU identity
problem highlighted by the Eurozone crisis? Was the Euro-
pean identity affected by the Eurozone crisis? The analyses in
this paper are based on the data of Eurobarometer [4, 61-81],
which are surveys conducted by the European Commission.

European Identity During the Eurozone Crisis

Most EU countries, including Germany, did not receive
aunanimous agreement from all voters. Policymakers firmly
believed that people would accept the new currency when
they saw a more prosperous and united Europe brought by
the euro. However, euro is now associated with pain, fiscal
retrenchment, and debt; inevitably, the solidarity of Europe
was much further away from the initial expectations [, 1].
In addition, German Chancellor Angela Merkel has rejected
the idea of distributing Eurobonds (the bond supported by
all euro countries). She was aware that Germany would not
agree to provide a debt guarantee to all EU countries, par-
ticularly to Southern Europe; moreover, there was no clear
end to bearing this risk. In Northern Europe, Finland and
Holland (two other creditor countries) rejected the idea of
Eurobonds more resolutely. Nonetheless, other countries
suffering from financial retrenchment, such as Greece, Spain
and Italy, feel angry about the indifference of those creditor
countries [6, 1]. For example, the EU planned to provide
Greece with 130 trillion euros, but Greece had to accept
the intervention of a national budget. The premier of Greece
rejected the offer and said that Greece would not accept any
help, sacrificing the national reputation. He said that Greece
objected to this type of insulation.
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As noted by a working paper from The European In-
stitute [7, 1-2], Europe is now facing a decreasing of ‘Eu-
ropean identity’ commitment among many Europeans who
are supposed to attach affection to this supranational polity.
According to research from the Pew Research Center, 59 % of
Germans agree that their country has benefited from the in-
tegration of Europe; in all other member countries, less than
half of people agree that their countries have benefited from
the integration of Europe. The most negative result is from
Greece, in which 70 % say that European integration has hurt
them, followed by the French, with 63 % [6, 1].

In addition, most Europeans believe that countries such
as Greece are to blame for the euro crisis because they borrow
money from other EU countries without regard for the new
European fiscal policies. The euro, as a single currency, provid-
ed an umbrella for them to act on old national impulses [, 1].
However, not everyone in the EU would like to save others
from financial crisis unless they identify themselves as a fam-
ily; however, the situation in the EU is the opposite now. There
was a huge divergence between EU countries in terms of sup-
porting Greece. IFOP conducted a survey about whether
France, Germany, Italy, England and Spain should give finan-
cial support to Greece in March 2010. The results showed that
58 % of respondents disapproved of giving finical support to
Greece in the interest of maintaining the European solidarity.
There are statistics that show attitudes of respondents from
each of the five countries. Respondents from England and
Germany showed the least support, just 22 % and 24 %. Ap-
proximately half of respondents from the other three countries
were willing to support Greece, 53 %, 5S %, 67 %, figures that
were much higher than that of England and Germany but still
not enough to support Greece [8, 2]. Some politicians and
scholars even thought that the EU should have taken mea-
sures in the early phase of the euro crisis that might have pre-
vented the situation from worsening; nonetheless, it failed
to do so due to the lack of common commitment. Therefore,
this Eurozone crisis indeed highlighted the European iden-
tity problem.

The Possible Effect of the Eurozone crisis on the Eu-
ropean Identity — By the Analysis of the Eurobarometer

According to the data mentioned above, it seems that
the Eurozone crisis broke out in 2009 exposed the lack of

EU identity commitment. Because citizens living in the Eu-
rozone feel less like a family, they were reluctant to support
others when crisis occurred. The Eurozone crisis posed signifi-
cant challenges to European unity and identity. However, five
years after the crisis’ occurrence, things may not be that dim.

In this section, we will study the possible effect of the
Eurozone crisis on the European identity based on Euroba-
rometer surveys. To select appropriate data related to the Eu-
ropean identity, first, we have to know understand the concept
of this identity. Richard Herrmann and Marilynn Brewer at-
tempted to clarify the concept of European identity, which is a
conscious identification with Europe, an awareness of Europe,
attitudes related to Europe and participation in European
elections [9, 1113]. The European identity is a type of col-
lective identity that consists of common concepts that make
people feel similar. These concepts can be embodied by inter-
actions between people or by shared symbols, which arouse
an identity commitment and a sense of belonging. Therefore,
we selected five groups of surveys related to aspects of identity,
trust and support on the EU and Euro.

Every year, the European Commission conducts Euroba-
rometer surveys in all EU member states and asks questions
about the EU. One of the frequently asked questions is “Do
you see yourselfas... ?”. The answers include “national citizens
only”, “national and European citizens”, “European and na-
tional citizens”, “European citizens only”, “none”, “refusal” and
“do not know”. According to the Eurobarometer [4, 73-81]
surveys conducted from the 2010 to 2014, most respon-
dents identify first as national citizens and then as European
citizens at an average level of (46.8 %). The proportion of re-
spondents who identify first as European citizens and then as
national citizens stays at a very low level. When comparing the
sense of European identity to that of national identity, people
tend to identify with their national identity more. However,
we can also see that, after the Eurozone crisis, the number
of people identifying only as national citizens decreased,
and the number of people identifying first as national citi-
zens and then as European citizens increased. In other words,
although people living in the Eurozone still have a stronger
national identity, the sense of being European to some degree
has been strengthened instead of decreased due to the Euro-
zone crisis (Fig. 1).
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Fig. 1. Eurobarometer survey of the question “Do you see yourself as
European or national?” conducted from 2010 to 2014
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According to the Eurobarometer [4, 81] surveys, respon-
dents were also asked the question “Who do you think is best
able to take effective actions against the effects of the financial
and economic crisis?”. Based on the statistics published every
September from 2009 to 2014, more respondents thought
that the EU was best able to take effective actions. The per-
centages of respondents who chose the EU stayed at an aver-
age level of approximately 23 %. However, we cannot ignore
the fact that the national government closely followed the
EU. Moreover, particularly after the Eurozone crisis, the
percentage of respondents who chose the national govern-
ment increased rapidly to 19 % in 2010 from 12 % in 2009,
and the gap between the EU and the national government
grew even closer (Fig. 2).

The two groups of data mentioned above show that most
people living in the Eurozone still mention national first and

However, data of Eurobarometer [4, 61-81] surveys also
show that the support of citizens living in Eurozone for the
EU stayed at a relatively stable high level. Another standard
question is “Do you think the euro is a good or a bad thing
for the EU?”. According to the Eurobarometer surveys con-
ducted from 2007 to 2014, nearly 70 % of the respondents
thought the Euro was a good thing for the EU. However, after
the Eurozone crisis occurred, the percentages of supporters in
2009 and 2010 declined by 1% and 2 %, they still stayed at
high levels (Fig. 3).

Another Eurobarometer [4, 61-81] survey asked, “Do
you support the euro?”. According to the surveys conducted
from 2004 to 2014, the average percentage of respondents
supporting Euro was approximately 67 %, with small fluc-
tuations. However, since the year of 2009, the number of re-
spondents supporting Euro has declined, the percentages still

then European. stayed at a high level (Fig. 4).
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Fig. 2. Eurobarometer survey of the question “Who do you think is best able to take effective actions
against the effects of the financial and economic crisis?” conducted from 2009 to 2014
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Comparing these groups of data, it seems that the Euro-
zone crisis had little impact on the European identity. And
we can also learn the low European identity of citizens liv-
ing in Eurozone may not obviously influence their behav-
iors and attitudes on the EU. Although people do not feel
more Europeans than national citizens, actually they enjoyed
being Europeans and are willing to support the EU. Just as
Thomas Risse thinks it is overstated that European iden-
tity is not necessarily incompatible with national identi-
ty [9,1113-1114]. And we can also see that people living in
the Eurozone feel more and more Europeans instead of being
affected negatively by the Eurozone crisis.

European Identity and National Identity

The European identity has gradually formed during
the constant constructions of the EU integration process.
From 1952 until the 1970s, the EU integration primarily
focused on the development of the economy and technol-
ogy. In 1973, the European identity was proposed during
the Copenhagen Summit. In 1991, the Treaty of Maastricht
explained the concept of European identity, which was to
establish the common citizenship among the EU and adopt
common diplomatic and security policies. This attached the
supranational feature to the EU [10,381-382].In 1997, the
Treaty of Amsterdam stressed that the aim of European iden-
tity was to make people living in the Eurozone feel more
European and proud of being Europeans.

However, European countries do not share the same
language, and there is no common media. Even the very tra-
ditional aspect of Christianity has faded in modern times.
The EU is attempting to set up bonding in different member
countries by empowering economic benefits, such as freer
transferring, easier trade and immigration [7, 2]. In addition,
deploying subsidies from wealthier countries to the relatively
poorer countries is also a point being considered. Therefore,
itis not difficult to understand that people may be more loyal
to their national identity than to their European identity and
that they may retain individual national identities rather than
call themselves “Europeans” as a result of the Eurozone crisis
and economic fallout.

It seems that the European identity problem is rooted in
the contradiction between state sovereignty and the EU
and the national identity and the European identity. The
EU is easily described as a threat to the national identities
of EU member countries. Wilson noted that many groups
of people in the member nations perceive the EU as a po-
litical organization that has diminished national state sov-
ereignty, and these groups resist the EU’s efforts to create a
‘European identity’, seeing it to be directly at odds with their
own superordinate national identities [11, 208]. This con-
tradiction has existed since the establishment of the EU. The
EU integration process needs member states’ commitment
to the European identity and to gradually give up their sover-
eignty to obtain more benefits. However, the national identi-
ties of the EU member states have formed after a long his-
tory, which are the essences of nations. As said by Calhoun

and McNeil, the nation-state not only remains the primary
unit of Western societal organization; it also continues to
shape collective identities to an extent that is not likely to
be overshadowed by any form of European identification in
the foreseeable future [11, 36].

Fortunately, from to the analysis above, we may see that
although the contradiction between the European iden-
tity and the national identity has always existed, it does
not have significant negative effects on the development of
the EU. Thomas Risse’s empirical findings even prove that
national identity and European identity can coexist instead
of replacing each other [12, 1-5]. Committing to the Eu-
ropean identity does not mean that people have to make
a choice between seeing themselves as national and seeing
themselves as European. Jeroen Moes even optimistically
thought that the potential emergence of a European identity
may provide us with the exciting opportunity to witness the
birth a “new type” of identification that may well shape our
social reality in the decades to come [11, 4].

Although the European identity problem did not have
significant influence on the Eurozone crisis, this could also
be a good opportunity to construct and reinforce a solid
European identity. Only when people identify themselves
as part of a community will they be willing to be devoted
to the community and sacrifice their own interests when
necessary. The importance of European identity has been
realized by EU leaders, and the leaders of the EU member
states understand the essence of common commitment. The
European Commission published the “EU 2020 strategy” in
2010, which put forward its development focuses and objec-
tives in the next 10 years. Strengthening cohesion is one of
the three development focuses.

Possible Measures to Be Taken

More democratic and transparent ruling institutions
would reinforce European identity among EU countries.
Some scholars claim that the only way to prevent returning
to monetary nationalism or to a state of permanent euro cri-
sisis to start the process of moving towards a political union,
and the first phase begins from the 17 core EMU member
countries. A nation is an imagined community where peo-
ple identify themselves as a union, sharing the same inter-
ests and values. It is usually accompanied by a convincing
regime; however, for the EU, an invented ‘state’ without a
powerful regime it is more difficult and also more important
to construct a commonly committed identity. Setting the
right position between a European identity and a nation-
al identity is not impossible. As noted by a historian Lana
Colley, identities are not like hats. Human beings can and
do put on several at a time.

However, a European identity would not be constructed
artificially. It is a long distance to cover, and it requires par-
ticipation. From the perspective of the institution, it is es-
sential to share more democratic power with the people and
distribute more power to the European Parliament [13, 3].
Some people criticize that the executive has gained too much
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power and the Council and the Commission were not scru-
tinized by parliament. This essay will not discuss the details
regarding conducting democratic process within EMU in
this essay; nevertheless it is vital to grant authority to or-
dinary people and make them feel respected. Only in this
way would they devote part of their identity to the European
Union or, in circumstances such as the ongoing euro crisis,
be willing to sacrifice parts of their interests to rescue other
parts of the EU.

Apart from accelerating a more democratic and transpar-
ent institution within the EU, the media is playing an impor-
tant role in constructing European identity, and it is sup-
posed to reinforce the democratic process within the EU. The
media provides information about the EU to Europeans, and
being informed is the essence of democracy. The framework
of current European news and media presentation is thought
to be based on national interests, or one news source would
be broadcasted by different genres of media. Consequently,
it seems that Europe has only one voice, and the broad public
does not perceive that information [13, 5]. Many audiences
have commented that the news is boring, whereas many au-
diences have shown their willingness to obtain more infor-
mation and express their own ideas simultaneously; they are
also expecting more evolvement and interaction. Therefore, a
news report diversified in terms of content and genre seems
to be crucial.

In the meantime, authentic negative reports should not
be eliminated because coverage of non-positive news will

not necessarily cause the demobilization of EU citizens. To
the contrary, a certain amount of negative news coverage
would prompt the interests and engagement of citizens,
who are more likely to vote when they feel self-engaged,
according to Semetiko [13, 6]. Then, it is natural that one
would identify as part of a community and want to a differ-
ence in that community.

Conclusion and Discussion

In summary, the Eurozone crisis, which was a fiscal
problem of Europe, indeed highlighted European identity.
Although the European identity problem did not have sig-
nificant influence on the Eurozone crisis, it cannot be de-
nied that European identity is a more deep-rooted problem.
Strengthening European identity could improve the settle-
ment of the Eurozone crisis and the process of the EU inte-
gration. Only when people identify as part of a community
will they be willing to devote themselves to the community
and sacrifice their own interests when necessary. This could
also be a good opportunity to construct and reinforce a solid
European identity. As discussed above, a more democratic
and transparent ruling institution would reinforce Euro-
pean identity. Second, the importance of media should not
be ignored; being informed of what is going on is also vital
for people to be engaged. These measures are supposed to
reinforce European identity. Therefore, although a lack of
commitment to European identity is a major cause of the
euro crisis, it could nonetheless be a good opportunity to
construct and reinforce a European identity.
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Actuality. In the context of the advancement of the re-
gionalization processes in Europe that lead to the transfor-
mation of regions into important players of the European
political field and regional governance level — into one of
the important decision making levels in the structure of the
European polity, the issue of scientific comprehension of these
trends becomes of particular importance. Analyses of the main
theoretic models and concepts allow to better understand the
logic and prospects of regionalization and to determine new
ways of scientific understanding of the new political and ad-
ministrative realities of Europe.

Methodology. In the basis of this article lie the directions
of the systemic analyses, principles of objectivity, validity and
usage of verified materials, as well as the use of the instruments
of analyses and synthesis.

Bibliography. Topic of European regionalization and re-
lations between regional, national and communautaire level
of governance are reviewed in the studies of Leopold Kobhr,
Denis de Rougemont, Gary Marks, Liesbet Hooghe, Guy
Héraud etc.

“Europe of regions” is an important concept that served as
a basis for the whole series of regional strategies in Europe and
helps to better understand the positions, strategy and politics
of regions of the individual European countries.

The very idea (or from another view a complex of
close ideas, united in the framework of this general “um-
brella” notion) “Europe of regions” emerged on the basis of
a number of idealistic concepts of the post-war reconstruc-
tion of Europe. The leading motive of these concepts, their
key imperative became the search of such formula of reorga-
nization of European relations that would allow to create reli-
able forewarning for the repetition of the world or European
wars and to lay down the guarantees to preserve peace and
democracy in the “Old War in the future”. It is necessary to un-
derline the existence of the theoretical link between these two
concepts and the intellectual trend of European federalism.
A significant number of the thinkers (Alexandr Mark, Henri
Brugmans, Denis de Rougemont, Guy Héraud) belonged to
the supporters if the “European federation”; taking part in the
Federalist Movement started in 1946, they actively worked on
laying the conceptual foundations of a such vision of Europe,

that would be based on recognition of a special role of subna-
tional level of policy development and decision making in the
structure of the European system. Others (like, for instance,
L. Kohr) not seeing perspectives of formation of the federal
European association, nevertheless, asserted the possibility of
ensuring peace through regionalization.

Leopold Kohr became one of the influential thinkers who
provided the theoretical basis for the concept of the Euro-
pean regionalization. According to his vision, the main cause
of war is a critical amount of power accumulated by social
organizations (states). The greater is the potential (power)
of a state and the larger is its size the more acute is a threat of
sliding into a conflict with serious damaging consequences.
Therefore, in order to prevent war and preserve peace existing
states have to be disaggregated as much as possible, reduc-
ing them to a sum of smaller “natural” units (basic ethnically,
religiously, culturally and geographically separated communi-
ties). The same is accurate for Europe — it should become a
space, where a key actor is not nation-state as before, but its
subnational components — regions [1].

Theorists federalists, in particular Denis de Rougemont
and Guy Héraud recognized a region to have its special
role in constructing post war European federation of the fu-
ture. Thus, theoretic concepts of the federalism supporters
attached to the region or territorial community a function of
basic element of the European federal system [2]. European
region rises in the works of federalists as a ground territo-
rial unit that unites the features of an autonomous economic
system and a space of consciousness gives an individual an
optimal chance for self-fulfillment (in the dimension of cul-
tural, linguistics, identity) [3].

Stemming from academic dimension on the wave of active
strengthening of the European integration in the mid 1980-ies,
the concept “Europe of the regions” quickly transformed
from a theoretical definition into a widely used term, which
was adopted by a significant number of scientists, research-
ers, journalists and politicians. Notwithstanding the constant
change of the demand dynamics of this concept it had a sub-
stantial impact not only on scientific and communauttaire po-
litical discourse, but also on the practical realities of the EU
development, becoming one of the ideological pillars of the
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regionalization policy and European strategies of particular
regions (for example — federal regions of Germany).

Speaking about the theoretical and conceptual dimen-
sion of the regionalization as a whole and the acquisition by
the EU regions of the “European role”, institutionalization of
their status as of participants of the EU policy development
process, it is particularly necessary to mention the concept of
the multilevel governance.

The very notion of “multilevel governance” emerged in
the context of the advancement of the European integration
process and in the context of change in the relations within
the European Community at the extent of evolution of the
European Economic Community/European Union from
the international organization to the further more influential
supranational center of power. Scientific thought of the late
1980-ies — early 1990-ies in fact was leaving aside an impor-
tant stratum of facts of European life in political dimension.
For instance, according to a number of researchers, the main
scientific views and visions in the European political domain,
that dominated in the early 1990-ies, were marked firstly with
polarity, secondly — with fragmentariness and thirdly — with
limitedness. In particular, the rise of the regions as of Europe-
an actors was studied mainly within the theory of “Europe of
regions’, which brought the region to the analyses foreground;
activity of the European states in the euro integration dimen-
sion was studied mainly from the position of “intergover-
mentalism” and, first and foremost, liberal interstate theory;
development of the communauttaire dimension as a whole
was viewed through the conceptual prism of neofunctional-
ism [4]. None of these theories, focusing on the least impor-
tant aspect of European processes did not give a complete
answer to all the main questions regarding the relations inside
the EU and did not allow to formulate a comprehensive pic-
ture of the EU political and administrative landscape in the
context of European integration.

In this context the paradigm of multiple levels, ascertain-
ing the emergence of the qualitatively new political reality in
Europe, served as a “synthesis point” for different trends in the
scientific thought. The concept of multilevel governance filled
the theoretical and conceptual gap that emerged against the
background of the political processes that followed creation
of the European Union.

So, this notion introduced by the researchers Gary Marks
and Liesbet Hooghe was called firstly to reflect the new politi-
cal and administrative realities of the post-Maastricht Europe,
which was characterized with the emergence of the suprana-
tional decision making level and delegation to this level of
the administrative authority from the member-states and,
secondly, to offer the answer to the challenge faced by politi-
cal sciences against the background of comprehension of the
European processes through introduction of the new inter-
disciplinary paradigm at the junction of political science and
theory of international relations.

According to G.Marks, multilevel governance —
is «a system of continuous negotiation among nested

governments at several territorial tiers>, practical action of
which leads to «supranational, national, regional, and lo-
cal governments are enmeshed in territorially overarching
policy networks> [S]. Theory of the multilevel governance
conceptualizes governance in the EU as a flexible, dynam-
ic system of complex network interactions of authorities,
where several main levels concentrating managerial pow-
ers can be identified: supranational, national and regional
(“third level of governance”), while the multitude of levels is
formed as a result of centrifugal process, in which the deci-
sion-making competence is dispersed in two directions from
the national governance level — to supranational (commu-
nauttaire) and to regional levels.

L. Hooghe and G. Marks have identified two types of
“multilevel governance” — I and IT model types. Apart from
the “general” model (I type), within which subnational actors
perform different tasks, one entity cannot be a part of several
structures, their number in the state is clearly determined and
all of them have the same structure, authors propose to review
another possible model of multilevel governance (I type), in
which the competence area of subnational structures is de-
termined by their tasks, one entity can be a part of different
subnational structures, number of such structures, number of
subnational levels and their internal structure in this model
are also different [6].

Thus, types of multilevel governance are viewed depending
on the subnational structures, their structure and interaction
with the structures of the national and supranational levels.

Concept of the “third level of governance” became the
next step in the development of the multilevel theory, which
was described in detail in the context of regionalization. Ac-
cording to the view formulated under this concept, regions act
first of all not as real political subnational actors, that struggle
for power with the central government, but as elements of a
wide pan European policy — governance framework, within
which regions perform their functional role of a basic adminis-
trative level, alongside with the national and communauttaire
levels. “Power dispersion” directed from the national level to
the levels of the EU and the regions is an objective process
caused by the very nature of the European integration that
causes not only strengthening of the regional level, but also
conglomeration of the vertical communications and influ-
ences which run through all level of authority in in the EU,
and this creates prerequisites for direct dialogue of regions
with communauttaire institutions [7].

This concept, apart from theoretical and method-
ological, also had an important applied, political mean-
ing. Ideas voiced in the framework of the development of
the concept “third level of governance” were adopted by a
number of regions of the states which took active partin the
development of the regionalism in Europe. For instance, fed-
eral regions of Germany and autonomous regions of Spain
used the ideology of the “third level of governance” in pro-
motingits own “European role” and trying to obtain leverage
to influence the formation of the European policy, federal
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regions of Germany and autonomous regions of Spain used
the ideology of the “third level of governance”. Concept of
the multilevel governance and encouragement of the sys-
tem’s “third level” development was also used by the Euro-
pean regions for substantiating the need for expansion of
their powers both in the internal matters of their countries
and in the field of formulating of the European policy at the
communauttaire level of authority.

Some institutions of the united Europe also continue
to be guided by the vision outlined in the terms of “third
level of governance”. In particular, EU Committee of Re-
gions’ activity is based upon the theory of multilevel gov-
ernance, considering European political field as a systemic
unit which unites three levels of governance and draws the
line for strengthening of the regional institutions as a third
level of this multilevel system.

Conclusions. New realities in Europe determined in par-
ticular by the strengthening positions of the regions as more
and more important actors of the political field, consolidation
of the political and administrative potential of communaut-
taire institutions and erosion of the traditional monopoly of
the nation state for power have created a demand for scientific
comprehension and the rationale of the respective processes.
European scientific thought has offered a range of concepts
(the first and foremost — “Europe of Regions” and multi-
level governance), which not only allowed to find theoretic
explanation of the nature and logic of these processes, but also
served as a basis for specific political efforts of a number of
EU states regions aimed at assertion of its political role at the
national and communaittaire level, as well as formed the ide-
ological and methodological basis for activity of a range of
EU institutions, in particular, Committee of the EU Regions.
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B Teuyenne MHOIHMX AECSTHAETHI 3aKOHOAATEABCTBO
00 oIleKke U IONEYUTEAbCTBE IPAKTHIECKH HE MEHSAOCH.
dopmupoBaHHe HOBOTO Ka3aXCTAHCKOTO I'PAXKAAHCKOTO 3a-
KOHOAATeAbCTBA B HadaAe 1990-X IT., u3aMeHMBIIee HAIK ITPeA-
CTaBACHHS O MHOTHX HHCTHTYTaX I'PAXKAAHCKOTI'O IIPaBa, B TOM
YHCA€ O XapaKTepe IIPaBOBOT0 PeryAUPOBAHMUs OTIeKH U ITOIIe-
YUTEAbCTBA, TeM He MeHee ITOAOXKEHHUIT 00 OXpaHe IpaB U HH-
TePecOB HEAEeCIIOCOOHBIX MAY He IOAHOCTBIO A€ECIIOCOOHBIX
AUI] TIPAKTHYECKH He 3aTPOHYAO [1].

B Pecrybanke Kazaxcran HOpMBI peryAupyolue OTHO-
IIeHHA [10 YCTAaHOBACHUIO, OCYIeCTBACHHIO U IIPEeKpal]eHHIO
OTIEKM U IOTIeYUTEAbCTBA KAK B OTHONIEHUH B3POCABIX, TaK
U B OTHOIIEHHUH AeTell 3akpernaeHsl B Kopekce o Opaxe u ce-
mbe (raasa 15).

Hopwmpl, peryaupyioniye oTHOIIEHHS MEXAY ONeKyHOM
(momeunTesem) u B3POCABIM ITIOAOIIEUHbIM, HAPSAY C CeMe-
HBIM IIPABOM PeT'YAUPYETCS TakXKe U IPAKAAHCKUM 3aKOHO-
AATEAbCTBOM, Ha HHUX PACIPOCTPAHACTCSI METOA PAaBEHCTBA
YYaCTHUKOB peTryAMPyeMBbIX OTHOUICHHH.

IOpupmeckoe paBeHCTBO IPOSBASETCS IIPU BO3HUKHO-
BEHMH OTHOIIEHHUI 110 OIleKe U IIONeUHTEAbCTBY, KOTAQ OYAY-
Iuit oTleKyH (TIONeYnTeAD ) He COCTOUT B IOAYMHEHNHU OpraHa
OTIeKH M IIOIEeYUTEAbCTBA, 3 POPMHUPYET CBOIO BOAIO Ha IIPH-
HSTHE OIIeKU M IOIIeYUTEABCTBA CBOOOAHO, Oe3 Kakoro 6bl
TO HU 6BIAO IpUHY>KAeHUH [2, 65].

Ormexa ¥ IIOIIEYUTEABCTBO AOAXKHA OCHOBBIBATHCSA Ha CY-
ry60 AOOPOBOABHBIX HAYAAAX, U [IOKA3ATEABHA TEM, YTO B Heil
IPOSBUAOCH OAHO M3 OCHOBHBIX HaYaA IPa’XAQHCKO-TIPaBOBO-
IO peryAupOBaHHUs O0IIeCTBEHHBIX OTHONIHH: FPAsKAAHE —
$usHYecKHe AUIla — OCYIIEeCTBASIOT CBOU ITPaBa CBOeH BoAeit
U B CBOEM MHTepece.

IOpuamyeckoe paBeHCTBO TAKXKe AOAKHO IPOSIBASTHCS
IpY IPEKPAIeHUHU OTIEKHU U IMIOIIEIUTEABCTBA 10 HHUI[UATHBE
AF00071 I3 CTOPOH, AASI KOTOPOIT TAKO! HHTEPEC YTPAuUBAETCS.
B Hacrosimee BpeMsi PHHIJUII AOGPOBOABHOTO K CBOOOAHO-
IO IIPUHSTHS Ha Ce0sI TPAKAAHIHOM O0SI3aHHOCTEH II0 OIleKe
U IIOTIEYUTEABCTBY H CBOOOAHOTO OTKA3a OT UX MCIIOAHEHMS
He OTPEryANPOBAHO 3aKOHOAATEABCTBOM Ha AOAXKHOM YPOBHE.
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BrioaHe 3aKOHOMEPHOI IIPEACTABASIETCS B ACIIEKTe [IPHMeHe-
HISI METOAQ IOPUAMYECKOTO PABEHCTBA AOTOBOPHASI IIPUPOAA
PEryAnpOBAaHUS YKA3aHHBIX OTHOLIEHHI MEXAY GU3HIECKIM
AVIIIOM F TOCYAQPCTBOM, B 4eM OBI IIPOSIBUAACh COAUAAPHOCTD
¥MIX MHTEPeCOB, OCHOBaHHasl Ha MX B3aUMO3aBHCHMOCTH [ 2, 66].

ITpasaa, B 'K PK npsiMo He 6bIAa IIpeAyCMOTpeHa BO3-
MOXHOCTb 3aKAIOUEHISI AOTOBOPA 00 OCYIIIeCTBACHHH OIIEKH
U [TOIIeYUTEABCTBA, OAHAKO AASI 9TOTO YKe OBIAQ COBAQHA HAA-
AeXKalIlasi IpaBoBast 6a3a: BO-IIEPBbIX, B HOPMAX IPAKAAHCKOTO
3aKOHOAQTEABCTBA OBIAQ IIPEAYCMOTPEHA BO3MOXKHOCTD y4a-
CTHSI TOCYAQPCTBA B IPAXKAAHCKIX [IPABOOTHOIIEHISX Ha PaB-
HBIX HAYAAAX C APYTUMHE CYObeKTaMIl; BO-BTOPBIX, B KaueCTBe
OAHOTO M3 OCHOBHBIX HAYaA IPAKAQHCKOTO 3aKOHOAATEABCTBA
OBIA ITPOBOSTAAIIEH IIPUHIIUII CBOOOABL AOTOBOPA, B TOM YHCAE
CBOOOABI BHIOOpa apTHepa B AOTOBOPHBIX OTHOLIEHHUSIX.

K 4ncay nponsolmeAmnx nepeMeH MOIyT GbITb OTHeCe-
HBI: TTOSIBACHHE [IPABUA O AOBEPUTEABHOM YIIPABACHUH HMy-
LIeCTBOM IIOAOIIEYHBIX, YCTPAHEHHE MOHATHS «OIleKa Hap
HMYIECTBOM>.

Cr. 26 'K PK mo3BoAsIET CA€AATH BHIBOA O TOM, YTO OCHOB-
Has 32A24a ONEeKyHOB (MomevnTeAe) COCTOUT B COBEPIIEHAH
IOPUAMIECKUX ACVICTBHI B IIOAB3Y ITOAOIIEYHBIX, TEX ACHCTBUH,
KOTOPbIe CMOT'YT BOCIIOAHUTD UX HEAOCTAIOIYIO AEECIIOCO0-
HoCTb. TakuM 06pa3oM, AQHHASI HOPMa PAaCCMATPUBAET OIlEKy
M IIONIEYUTEABCTBO KaK BHA IIPAaBOBOM IIOMOIIHY, OKa3bIBaeMOM
HY>KAQIOIIUMCS B Hell pH3NIeCKUM AULIAM.

Mesxay TeM paAee, OLIPEAEASI KPYT 00sI3aHHOCTEN OIeKy-
HoB (moneunreaeit), Koaekc o 6paxe u cembe PK mersieT moa-
XOA K POAU 9TUX AUL ¥ pAKTHIECKH BO3AAraeT Ha UX [IAEYH BCe
6peMs1 3a60T O MOAOTIEYHOM (32 UCKAIOUEHHEM MOTIEYNTEAD-
CTBa HaA IPAKAQHUHOM, OTPAHHIEHHBIM CYAOM B A€€CIIOCO0-
HocTH B mopsiake cT. 27 'K PK) — o muTanuy, COAEPIKaHMH,
MEAMLIHCKOM YXOA€, BOCHUTAHHH (AASL HECOBEPIIEHHOALT-
Hux). Takoii XapakTep cTaTyca ornexyHa (II0NednTeAs) I103B0-
AsIeT Ha3BaTh OIEKy M IONeYUTeAbCTBO pOPMOH YCTpOKCTBA
dusmyeckux any [3].

HTak, 3aKOHOAATEAD C IIOMOIIBIO MHCTUTYTA OLIEKH U I10-
[IeYUTeAbCTBA BBIIIOAHSET 3aAATy OLIPEACACHIUS CYABOBI Hepe-
€CII0COOHOTO UAH He IIOAHOCTBIO A€eCIIOCOOHOTO AHIIa, IIepe-
MeIjast <LeHTP TSDKECTH >, 6peMst OCHOBHbIX 3200T C OpTaHOB
FOCYAQPCTBEHHON BAACTH MAM MECTHOTO CAMOYIIPaBAEHIMS
Ha COOTBETCTBYyIoIee pu3MdIecKoe AMIO. AaHHBIN crioco6
He HOB, 00AQAA€T [IeABIM PSIAOM [IPEUMYIIIECTB U BIIOAHE OIIPaB-
ABIBaeT Ce0sI B yCAOBHSIX FAPMOHUYHO Pa3BUTOIO OOIIeCTBa,
CTaOUABHOM 9KOHOMUKHY 1 00eCIIeYeHHOCTH KXAOTO OIIpe-
AEACHHBIM MUHMMYMOM MaTepPHUAAbHBIX 6Aar. B aToM criocobe
COEAVHEHBI BCe IIPENMYIIeCTBA MEXXAMIHOCTHOTO OOIIeHNS,
COXpPAaHEHNSI AIIEBHOTO U TEAECHOTO 3A0POBbSI IIOAOIIEIHOTO,
noAHoLeHHOro BocnuTanus (aas pebenka) [2, 68].

OaHaxo 04eBHAHO, YTO B coBpeMeHHOM KazaxcTaHe, mpu
ycaoBUM 6e3BO3ME3AHOCTH HCIIOAHEHMS OIleKYHAMHU U IIO-
[IeYUTEASIMU CBOMX O0SI3aHHOCTEH TOCYAAPCTBOM (aKTIde-
CKM 9KCIAyaTHpyeTcs (M BecbMa aKTHBHO) OIIPEACACHHBIM
HHTEPEC AUIIA, II0)KEAABIIETO CTAaTh OIEKYHOM HAM MOIIeYH-
TeaeM. B 6oAbIHMHCTBe cAydaeB (K CYACTBIO) 9TOT HHTEpeC

PACIIOAOKEH B PAMKaX 3aKOHA U HOCHUT HEHMyIeCTBEHHBIH
xapaxTep. Peub HACT O CTPEMACHHH AULIA YAOBAETBOPHTS I1O-
TpebHOCTD B 001IeHUH, 3200Te 0 OAIDKHEM, B 0COOEHHOCTH —
YAOBATBOPHTb OTPEGHOCTD B IIOAAEPXKKE POACTBEHHUKA,
B MICTIOAHEHHH OTe4eCKOTO (CHIHOBHETO) AOATA.

IToTpe6bHOCTD YeAOBeKa B 3a00Te O OAMDKHEM CErOAHS
AOAXKHA KYABTHBHPOBAThCS 06I[eCTBOM, IOOLIPATHCS BCEMU
BO3MOXXHBIMH CIIOCO6aMH U, 6€3yCAOBHO, «3KCIIAYaTUPOBaTh-
CS1>>, HO, Pa3yMeeTcsl, B IIPEACAAX AOITYCTHMOTO. JTO O3HAYA-
€T, YTO 3aKOHOAATEAb AOAXKEH HAMTH CIIOCO6BI MOAAEPIKKH
TeX IPAKAAH, KTO OTBAKHACS B3SITh Ha Ce0s 3a00Ty 06 HHBa-
AVAQX UAU ACTAX, U CTI/IMYAI/IPOBaTb TeM CaMbIM OCTAaAbHBIX
COTPa’kAaH K TOAOGHOMY MOBeAeHHIO. B TO jxe BpeMs A0AXK-
HBI OBITH 3aKPENAEHBI I COOTBETCTBYIONIHE MEPbl KOHTPOAS
3a ACHICTBUSMY OIEKYHOB (TOIedrTeA i), TapaHTHPYIOLHe
OCyIIeCTBAGHHE [IPAB U MHTEPECOB TOAOTIEYHbIX AHL [ 2, 69].

TakuMm 00pa3oM, IPUPOAA U LIEAH MHCTUTYTA OIEKH
U IIOII€YUTEAbCTBaA C HPHHHTHQM FK PK IIO3BOAUAHN HaMe-
TUTb HANIPABACHHUS AAABHEFIIEro COBEPIIeHCTBOBAHHS €ro
IIPaBOBOTO PEryAHMPOBAHMS, U3 KOTOPBIX OCHOBHBIMU SIB-
ASIHOTCSI: U3MeHEeHHe HOPM YacTHO-TIPABOBOM U ITy6ANYHO-
IIPABOBOM MPUHAAAEXKHOCTH. [I[pudeM [eHTpaAbHOE MeCTO
B pe(l)opMI/IPOBaHI/II/I AQHHOTIO I/IHCTI/ITyTa AOA’KHA 3aHHUMAThb
KOPPEKTHPOBKA [OAOXKEHMUIT IPAKAAHCKOTO 3aKOHOAATEAD-
CTBa, YTO BbITEKAET U3 CYIIHOCTH LIeHTPAABHBIX OTHOIIEHHI
onexu (MIOMEYNTEACTBA) — OTHOIIEHMUIt OTleKyHa (momnedn-
TeAsI) U TIOAOTIEYHOTO AHITA.

B 1jeAsix AaAbHeFIIEro COBepIIEHCTBOBAHHS MPABOBO-
IO PeryAMpOBAaHHS OIEKU H MOIEYNUTEAbCTBA HEOOXOAUMO
B raaBe 15 Koaexca o 6paxe u cempe PK BHecTH H3MeHeHus
CAEAYIOIETO XapaKTepa: YIOPSIAOIUTD HOPMBI 06 OTIeKe U I10-
TIeYUTEABCTBE; eTKO OTIPEACAHTD IOAHOMOYHS IOCYAAPCTBEH-
HBIX OPTAHOB II0 OIIEKe U IIOTIeYHTEABCTBY, OLIPEACAUTD 3aAa-
9 U HPI/IHHHHbI HUX ACATCADPHOCTH; OHPeAeAI/ITb OCHOBaHUMI
YCTaHOBAGHHS U TIPEKpAIeHHs] OMeKU M TOTEeYHTeAbCTBR,
Pa3TPaHMYUTD IOPUANYECKYIO OTBETCTBEHHOCTh FOCYAQPCTBA
¥ ONeKyHOB (IIomednTeAeil) B AAHHBIX OTHONIEHHUSX; Pera-
MEHTHpPOBaTh IPABOBOM PeXXHM UMYIIECTBA IPAXKAAH, HyX-
AQIOIMXCSA B omeKe (IIONEYNTEABCTBE), TIPaBa U OOSI3aHHO-
CTH TOCYAQPCTBEHHBIX OPTaHOB II0 ONEeKe H [OIeYHTEABCTBY
¥ OTIEKYHOB U [IOTIeYUTeAeH 10 ero OXpaHe.

HeMaA0OBaXKHBIM SBASIETCS 3aKpeNIAeHHE HOPM, Kacaio-
IMXCSL CUCTEMBI Mep TOCYAAPCTBEHHOM TIOAAEPHKKH OTIeKH
¥l TIOTIEYNTEABCTBA, HAA30D M KOHTPOAD 32 AESTEABHOCTBIO
KaK OIEeKYHOB U TIOTEeUUTeAel, TAK K OPraHOB OIeKHU U I0-
TIeYUTEAbCTBA.

KOHTpOAb OCyIIeCTBACHHS ACSITEABHOCTH TIO OIIEKe H T10-
TIEYUTEABCTBY AOAKEH OBITh OAHMM M3 OCHOBHBIX IPUHIIUIIOB
TrOCYAAPCTBEHHOTO PEryAMPOBAHHS AAHHBIX OTHOmeHHit. Ho,
HOXKAAYH, BEAYLIUM IIPUHIIUIIOM UX FOCYAAPCTBEHHOTO pery-
AVMPOBAHHS ABASETCS IPUHIUI O6ecTiedeHus] 3alUThl IpaB
¥ 3AKOHHBIX HHTEPECOB TIOAOTIEYHBIX. YMECTHO 3aMETUTb, YTO
HA3BaHHOE MOAOKEHHUE SBASETCS He TOABKO IPUHIJUIIOM, HO
¥ 3aAa49eil TOCYAQPCTBEHHOTO PEryAMPOBAHHS OTIEKH 1 [IOTIeYH-
TeABCTBA M KaK TAABHAS [[eAb CaMOii oTlekH (IOTIeYnTeAbCTBa).
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Bpsia AML 9TO MOXXHO OTHECTH K HEAOCTATKaM 3aKOHa KaK
C COAEP)KATEABHOM, TaK U € IOPUAMKO-TEXHUIECKON TOYKU
npenus. Takoe codeTaHue B OAHOM U TOM e IIOAOXKEHUH Pa3-
AVYHBIX ACTIEKTOB IIPABOBOT'O PeryAUPOBAHIS OOIeCTBEHHbIX
OTHOIIEHUH BCTpedaeTcss HepeAKo. Tak, B IMBUANCTHYECKOM
AOKTPHUHE Ha4aAO IOPHAMYECKOTO PaBeHCTBA 9KOHOMUYECKH
CaMOCTOSITEABHBIX CyOBEKTOB IPAXKAAHCKO-TIPABOBBIX OTHO-
IeHUN I/IMeHyeTCﬂ KakK HPI/IHHHHOM, TaK 1 METOAOM ran(AaH-
cKoro rpasa [4].

B uricae 3apa4 rOCyAQpCTBEHHOTO Per'yAUPOBAHIS OLIEKH
U [IOIIeYNTEAbCTBA HA3bIBAET TAKKe: ObecIieveHre CBOeBpe-
MEHHOTO BbIABAEHUS AWL], Hy>KAQIOIIUXCSI B YCTAHOBACHUH
HaA HUMHU OIEKHM HAM IIOIEYUTEAbCTBA U MX YCTPONCTBE;
obecrieyeHne AOCTONHOTO YPOBHS XXU3HH IIOAOIIEYHBIX; 00e-
CIIeYeHHe UCTIOAHEHNUSI OTIEKYHAMH M IIOIIEYNTEASIMH, @ TAK)KE
OpraHaMy OIEKH U MOIEYUTEABCTBA BO3AOSKEHHDIX Ha HUX
[IOAHOMOYHI; O6ecIieyeHne rOCyAQpCTBEHHOM TOAAEPIKKH
$U3MIECKUX U JOPUAMYIECKHIX AUI], OPTAHOB HUCIIOAHUTEABHOM
BAQCTHU M OPI'aHOB MECTHOT'O CaMOYIIPABACHHSI, OCYILECTBASIO-
LIVX AESITEABHOCTS I10 3aLjHTe [IPaB U HHTEPECOB IOAOIEYHbIX,
Y CTUMYAMPOBAHMUS TAKOM AESITEABHOCTH.

ITpasureascrBom PK yTBepsKAEHBI IIpaBrAAQ OCYLIECTBAE-
HYs QYHKII TOCYAQPCTBA 110 OIteKe U ronednteabctsy (ITocra-
HoBaenue IIpaBureascrsa Pecrry6anku Kasaxcran ot 30 mapra
2012 roaa Ne 382). IlpaBuaa ocymecTBAeHUs $yHKIHIL TOCY-
AQPCTBA II0 OIleKe U MOIEYNTEABCTBY pa3paboTaHbI B COOT-
BerctBun ¢ Kopexcom Pecry6anku Kasaxcran ot 26 sexabpst
2011 ropa «O 6paxke (cympyskectse) u cembe> [S].

Kopexc Pecrrybanku Kazaxcran «O 6paxe i ceMbe > oripe-
AEAEHO, 9TO OIleKa U IIOIEYNTEAbCTBO YCTAHABAUBAIOTCS B OT-
HOIIIEHUHU HeAeeCIIOCOOHBIX U He TIOAHOCTBIO A€eCIIOCOOHBIX
IPAKAQH ¥ [IPEKPAIIAIOTCS IIPH IPUOOPETEHNU HAU BOCCTAHOB-
ASHUI B IOAHOM 00'beMe IPAKAQHCKOI AeeCIIOCOOHOCTH.

CaepyeT OTMeTHTH, YTO IIPH pa3paboTke paspera 4
«O6 ormexe U MONEYNTEABCTBE > ABTOPBI UCIIOAB30BAAH I10-
AOXKHTEABHBII OIIBIT 3aPY0OEXKHOTO 3aKOHOAATEABCTBA — HOP-
MBI 00 OIIeKe U IIOMIeYNTEABCTBE, COAepIKaIHecs B IIpaBe Tep-
manuy, Opannuy, IIBenyn, kanaackoit nposunnuu Ksebex,
Kurast, fImonun, AarBun, Asepbaitpxxanckoit PecrryOanky,
pecry6ank Beaapycn, Ykpanna u Apyrux rocyaapcrs [2, 70].

Bmecre c TeM, B pazpese 4 «06 OIeKe U IIOMEYUTEACTBE >
YKa3aHHOTO KOAEKCA NMEIOTCSI HEKOTOPBIe 3aMeYaHHs.

1. Kopekc PK «O 6paxe u ceMbe> IpepAaraer mpax-
THUYECKH TOABKO ABe pOPMBI yCTPOMCTBA AeTei, OCTaBIINX-
cs1 6e3 IOIeYeHNsT POAUTEAEH, COIIPOBOXKAAIOIIMECS 00s13a-
TEABHOI ITepeAduell B CEMbIO 3aKOHHOTO [IPEACTABUTEABCTBA:
YCBIHOBAEHHE U OTIeKy (IOmednTeAbcTBO). TeM caMbIM Ipak-
TUYECKH YHIYTOXXEHBI aKTHBHO Pa3BUBAOINHECS pOPMBI pac-
[peAeACHNS [IPaB 1 00sI3aHHOCTE 10 3aIyKTe IpaB pebeHKa
MEXKAY CeMbell, OpraHaMu OIeKH 1 COL{aABHBIMU IIATPOHAT-
HBIMU CAYKOaMH.

Tax myHkT 2 cTaTby 122 « ONeKyH HAY ITOTIEYUTEAb MOXKET
OBITH Ha3HAYEH TOABKO C ero coraacust. Ecau aTo He mpoTuBo-
PEYUT MHTEPEecaM IIOAOIEYHOTO, IPEUMYIeCTBEHHOE [IPABO
Ha Ha3HAYCHHE OIIEKYHOM HAU ITOIIEIYUTEAEM NMEIOT cyr[pyr,

POAUTEAN, POACTBEHHUKI HAU APYTHE AULA, GAU3KHE K IIO-
AOTIEYHOMY. AOIIyCKaeTCs Ha3HAYeHUe OAHOTO OIleKyHA HAU
IIOIIEYUTEAS] AASL HECKOABKHX AWI], €CAH HEeT IIPOTHBOPEUYHIT
MEXAY UHTEPECaMU ITOAOTIEIHBIX >

B Koaexkce Ha HaIl B3rAsIA CYIIECTBYeT HeKasl HeSICHOCTD
OTHOCHTEABHO TOTO, YTO €CAU AOITyCKAEeTCs Ha3HAYeHHe OA-
HOTO OIIeKYHA AASL HECKOABKHX AHII, TO IIOYeMy U3HAYAABHO
He yKa3aHO, YTO OIEKYHOM MOXET ObITh, AULID OAHO AMIIO
U AASL OAHOTO mopomieuHoro? Takke BO3HHUKaeT BOIPOC, MO-
JKET AL OBITh HECKOABKO OIIEKYHOB AASI OAHOTO TIOAOIIEYHOT0?

He sicHO, moYeMy B TakoM CAy4ae HeAb3sI PasrPaHUYHUTh
3aKOHHOE IIPEACTABUTEABCTBO MEXAY PpU3HIECKHM U IOPH-
AMgecKkuM AunaMu (KaK 3TO MPEAAAraeTcsl B MATPOHATHOM
BOCIIMTAHWH) M 4TO KaK Pa3 U HeceT 3alUTHYIO0 QpYHKIHIO,
rapMOHUYHO COYETasi BO3SMOXKHOCTH U CEMBH U YIPEKACHUSL.

2. He sacHa curyanus, KTO ke HMEHHO SBASIeTCS 3aKOH-
HbIM [IPEACTaBUTEAeM pPeOeHKa B CAyJae «BPeMEeHHOTO II0-
MelleHHs: pebeHKa B yupexAeHHe». B aToM cayyae He sICHBI
¥ IIpaBa U 00SI3aHHOCTH YUPEXKACHUI, KOTOPHIM II0A HAA30P
OYAyT BpeMeHHO IIepeAaBaThCs AeTd. I1paBa 1 00s3aHHOCTH
B OTHOLIEHNH PebeHKa BO3HUKAIOT AUIIb ¥ YIPEXKACHHUI B CAY-
Jae NoMeleHus pe6eHKa Ha IIOCTOSHHOM OCHOBe), 63 Ipe-
KpalljeHHs KaKKUX OBl TO HU OBIAO IIPAB OIIEKYHOB M 3AKOHHBIX
MPEACTABUTEAEH AETEM.

3. HepeaAucTuuHbI CPOKH U IIPOLIEAY PbI OTIUCH UMYIIle-
cTBa pebenKa (TpeXAHEBHbIIl CPOK), M BbI3bIBAIOT COMHEHHE
BCe BOIIPOCHI CBSI3AHHbIE C YCAOBISIMH HCITOAB30BaHHUS OIle-
KyHOM HMMYIECTBA U JKUABS IIOAOIIEYHBIX, B 0COOEHHOCTH
OIIAQTa YCAYT OIIEKYHA 33 CYET CPEACTB IIOAOIIEYHOTO.

4. 3aKOHOIIPOEKT 3aKpernAsieT IPasKAAHCKO-TIPAaBOBOM
XapaKTep OTHOIIIEHUH B OHeKyHCKI/IX nu HPI/IeMHbIX CeMbiX.
B T0 BpeMs1 Kak Bce OIIeKYHbI, IIPUeMHbIe CeMbH TPeOYIOT IpH-
3HAHUS 3HAYUMOCTH HX TPYAQ H COXPaHEHHs TPYAOBOTO CTXA.
HexoTopsle CIIEIIMAANCTBI CYMTAIOT YTO XapaKTep OTHOLICHHI
B TAKUX CEMBSIX, B CEMbSIX IATPOHATHBIX BOCIIUTATEACH OABIIIE
BCETr0 [IOXOX Ha TPYA HAAOMHHUKOB.

S. BrosbiBaer TpeBory QakTuueckoe yIpaspAHEHHe
NPUEMHOM CeMbU U 3aMEHa €€ OIEKOM IIO AOTOBODY. Orta
Mepa B IIPaBOBOM CMbICAE OIPaBAAHA, HO HECBOEBPEMeHHa.
ITo crarucruke KoMutera mo oxpaHe mpaB peTefl MuHH-
cTepcTBa 00pa30BaHMS U HAYKU — B IATPOHATHDBIX CEMbSIX
socruThiBaroTcs 1531 kazaxcranckux aereit [6]. T. e. Thicsau
omeKyHOB AOAKHBI 6yAyT BCE AOKyMeHTbI 0pOpMUTD 3aHOBO.
CoTHu ThICSTY 6abyIIeK 3aXOTAT OAYYaTh BO3HATPOKACHIE —
3a cBou TpyAbL He sicHO, 3a cueT KaKHX CPEACTB IOMAYT 3TU
BBIIIAQTHI U IIPEAYCMOTPEHBI AU 9TH CPEACTBA B OI0AXKeETE.

6. Kopexc PK «O 6pake 1 cembe>» OIlepHpyeT IIO-
HSTHEM <AETH, OCTAaBIIHeCs 0e3 IOIeYeH s POAUTEACH >,
B TO BpeMsi KaK U Ha peciTyOAMKAHCKOM M Ha perOHAAbHOM
YPOBHSIX AOAKHA PEIaThCsl M PaKTUIECKH PelIaeTcss ApyTas
3aAada: IIOMOIIb ACTSIM, OKa3aBIIHMCS B TPYAHOR XXU3HEHHOMN
cuTyanuu. B cBI3u ¢ 9THM HEOOXOAMMO OIIePHPOBATH EAVHBIM
MIOHSITHEM AETeH, HY>KAQIOIIXCS B IOMOIIH rocyaapcrsa. Ko-
AEKC He IpeAAaraeT HUKAKHMX Mep [0 OPraHMU3aIfU IOMOIIN
TakuM AeTsiM. TakuM 06pasoM, MAaAeHeLl, CUPOTCTBO (MAH
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COI[aAbHOE CI/IPOTCTBO) KOTOpPOTO OQUIIMAABHO He yCTa-
HOBAEHO, He MOXeT OBITh ITePEAAH B CEMBIO, B TO BpeMsI KaK
HMEHHO B IIepBble MeCSIbI XXU3HU OH OCOOEHHO HY>KAAETCS
B CEMEIHOM YXOAE.

7. Kak camux peTeft, Tak ¥ Bce QpyHKIIUH OIIEKYHOB U ITO-
MeYUTEAeH, B TOM YHUCA€ IOAHOMOYHS 110 3aKOHHOMY IIPEACTa-
BUTEAbCTBY, TAQHUPYETCs IepPeAaBaTh He TOABKO BOCITMTAaTEeAb-
HBIM YYPEXKACHUSAM AAS ACTEN-CUPOT U AeTeH, OCTaBIIUXCS 6e3
HOTIEeYeHIS POAUTEAETT, ANOO CIIeI[MaAU3HP OBAHHBIM OPTaHMU-
3aIMSIM CUCTEM 3APABOOXPAHEHH U COLIMAABHOM 3aIlfUThI Ha-
CeAeHIS], HO U MHbIM OPTaHU3AIMIM, OKa3bIBAIOIIUM 06pa3o-
BaTeAbHbIE, COLIMAAbHbIE M MHBIE YCAYTH.

HesicHO, 0 KaKuX MHBIX YCAYTaxX HAET pedb, He 0003HAYEH
AXe TPUMEPHBIN IepedeHb OPraHM3aluM, KOTOPBHIM MOX-
HO IIepeAaBaTh AeTell, He OIIPeAeAeHbI XOTsI OBl IIPUMepHbIe
Tpe6OBaHusI, KOTOPbIM AOAXKHBI OTBEYATh ITH OPraHH3aLHY,
He FOBOPSL yKe O HeOOXOAMMOCTH AULIeH3UPOBAHIIS CIIELIHAAN-
3UPOBAHHOM ACSTEABHOCTH IO OTIeKe M II0IIeYnTeAbCTBY. Bosee
TOTO, TAKUM OPTaHM3ALMAM Pa3pellaeTcss BpeMeHHas Iepeaa-
9a AeTel B CeMbH I'PAXKAAH, IIPH 3TOM Ha HUX HE BO3AAraeTcs
A@XKe 00SI3aHHOCTD IIPOBEPSITH YCAOBIIS KU3HU TaKOM CEMBH,
YAOCTOBEPSIThCSI B AMMHOM 6e301acHOCTH pebeHKa u — 6aaro-
IPHSITHBIX YCAOBISIX €T0 IpeObIBAHUS B TaKOM ceMbe. Takum
006pa3soM, Ha TaKKe OpPraHH3aIII, OCOOEHHO IIPH BpeMEHHOMN
mepepade AeTel B CeMbH TPAXKAAH, U Ha IPHHUMAFOMIKX IPaX-
AQH He BO3AAraeTcs HUKAKUX 00S3aHHOCTEMN, COOTBETCTBEHHO

OHM He HeCY T HUKAKOM IOPHAMIECKON OTBETCTBEHHOCTH, OT HUX
He TpeOyeTcsl HIKAKOTO MPOpeCcCHOHAAN3MA.

8. Mrak, QyHKIIMH rOCyAAPCTBA B AMIje OPraHOB OIle-
KU U TTOIIeYNTEAbCTBA KaK OPraHOB UCITOAHUTEABHOM BAACTH
IO CYIIECTBY CBOASITCSA K QYHKIIMSIM MeHeAXKepa: BBIIBUTD
A€Tel U B3POCABIX, HY>KAQIOIUXCS B OIleKe M ITOTIeYUTEAD-
CTBe, PACCMOTPETb AOKYMEHTBI, PACIIPEACAUTD ITOAOTICUHBIX,
OCOBEHHO AeTell, HA3HAYMTD OTeKyHa (IOMednTeAs), 3AKAI0-
9UTB AOTOBOP, BBLIIAATUTD BO3HArpaxkaeHue. Taxum 06pasom,
QYHKLHM OpPraHOB OIEKH IPEeBPALAIOTCS B CYTy00 aAMHHH-
CTPaTHBHYIO AESITEABHOCTD, B KOTOPOH OTCYTCTBYeT IIOMOTa-
IOLas, COLJMAAbHO-PeabnanTannoHHast KoMmoHeHTa. CyAb-
0a IIOAOIIEYHbIX, OCOOEHHO AeTell, CHOBA OKKETCS B PyKax
YUHOBHUKOB, KOTOPBIe MOTYT U He BHAETh peOeHKa U OyAyT
OTIPEACASITD €TO AAABHEHIITYIO )KU3Hb HCKAIOUHTEABHO Ha OC-
HOBaHHH AOKYMEHTOB.

9. OrcyTcTByeT cucTeMa KpUTepHeB 0T6Opa IIPUEMHBIX
POAHTeAEH, TOCYAAPCTBEHHBIMU OPTaHAMU ITO OTIeKe H ITOTIeU -
TEABCTBY B CUAY paboyell 3arpy>KeHHOCTH, KOTOPbIE He B CHAAX
OIPEAEAUTD CTEIIeHb COIJAAbHO-TICHXOAOTMYECKOM AAAIITAITHI
pe6eHKa, €r'0 IICUXOAOTUYECKOM 3allTUIEHHOCTH B Iy>KOU CEMbe.
Onu MOTyT OIpeaeAuTh AUIIb GOPMAAbHBIE TOKA3ATEAH, IIpe-
JKA€ BCETO, OTPAKAIOIINE COAEpIKAHNE PebeHKa B ceMbe U ero
obpasopanue (oneHku B mKoae). Takum o6pasom, GpyHKIms
110 MOHUTOPHHTY CeMel, B3SBIIMX Ha IIATPOHATHOE BOCIIUTA-
HHe AeTell, He peaAusyeTcs B IoAHOM obbeme [ 1, 8-10].
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The rural medicine was, apparently, the most problem
sphere of health protection with which Bolsheviks faced. The
peasantry practically hasn't access to the qualified medical
care before the revolution, disregarding a number of regions
where Zemstvos developed a vigorous activity in this branch.
In the first years of the Soviet Power the situation amplified
even more. The huge mass of doctors was mobilized to the
front, others left the village, having lost financial guarantees.
There was an inevitable reduction of a medical network.
Seeking to rectify somehow the situation which is developed,
the PCH dispatched the circular letter to regions on the 10*
of August in 1920, having suggested health departments to
take part in a “week of a peasant” which is directed on a lay-
ing of new medical institutions, opening of a day nursery,
baths, sanitary and educational work and sanitary inspection
of villages [1, 68].

At the I All-Ukrainian congress of health departments
which took place on June 27-28 in 1920 in Kharkov, the need
of granting advantage for service to workers, to the labor peas-
antry serving and to their families was noted. But thus it was
emphasized that the anti-epidemic and first emergency aid
has to be provided to everybody smoothly. In the village the
Soviet Power put a carrying out task to a number of actions
for the improvement of working conditions and life of coun-
try people, providing it with free, public, qualified medical
care, and first of all farm laborers, poor people and middling
persons. For this purpose it was planned to strengthen and
expand alocal network. At the I All-Ukrainian congress of the
organization of the medical aid in June in 1921 they refused
agrarian type of medical sites, and made the decision con-
cerning the organization of volost one. Landowner estates and
monasteries were used for their expansion [28, 17].

From the beginning of the New Economic Policy, medi-
cal institutions which existed, after their transfer to local fi-
nancing came to be on the verge of accident: there weren’t

drugs, food, medical personnel didn’t receive a salary.
From 1922 problems concerning providing with dressing
and the most necessary medicines again increased. On the
IIT All-Ukrainian meeting of managers of province health de-
partments which took place in May in 1922, it was offered
to bodies of health protection to be engaged in creation of
own additional budgets [7, 681]. In this regard some health
departments or managers of hospitals began to enter a pay-
ment for the maintenance of patients. Due to the instability
of monetary currency and the lack of monetary units at lo-
cal population, it was established in grain units and increased
according to increase in prices for medicines. The decision
was thought over about the prohibition of the paid provid-
ing medical care in the Soviet medical institutions on the
general meeting of All-Ukrainian Central Executive Com-
mittee, RNC and chairmen of province executive commit-
tees, in July in 1922. Then, in 1922, All-Ukrainian Central
Executive Committee established accurately for the first time
norms of functioning local network of the USSR. One hos-
pital bed, including infectious, had to fall to 750 persons of
country people, and the existence of just 28 thousand was
provided. The quantity of medical districts was established
behind the number of volosts — 1989. One out-patient clinic
with staff in 6 units had to serve 10 thousand of population,
and policlinic with 20 units of staff — 30 thousand of popula-
tion [28, 26-27]. At this PCH was obliged to have a district
doctor in each volost center. Medical assistant’s stations were
liquidated.

With the end of the civil war the temporary hospitals were
liquidated which were intended for the isolation of infectious
patients and respectively were considerably reduced the quan-
tity of beds [ 10, 27].

The rural local network was unsatisfactorily provided eco-
nomically and medicamentally. Except the need of the solu-
tion of material problems, the question of providing districts
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with the medical personnel was important. The characteristic
feature of policy of the Soviet Power was a “fight with doc-
tor’s assistant” in the first half of the 1920®. At this time in
rural areas began to carry out the work on the protection of
motherhood and childhood and fight against social diseases.

In 1922, despite of the menacing distribution of syphi-
lis in the village, the PCH could only provide medical and
sanitary property for venereal groups. Then, as experiment,
the first 3 venereologic stations were created. The experience
of their work showed that such form of the organization of aim
yielded positive results [27,22].

With the beginning of the creation of collective farms,
one of the prime tasks of bodies of health protection was a
providing overwhelming medical care of those stratums of the
peasantry which united in collective farms [28, 36].

In January in 1925 at the All-Ukrainian meeting of prov-
ince health departments M. G. Gurevich made the report
“About the work in the village” [ 15, 115] in which the organi-
zation was admitted necessary, at first as trial, preventive sites.
Their structure had to include: out-patient clinic with separate
offices for the reception on the main specialties, including sto-
matological; hospital for granting special types of help: thera-
peutic, surgical, obstetric and gynecologic, eye, anti-venereal
and anti-tubercular; tubercular clinic or station, depending
on character and intensity of impression of the population
of the area tuberculosis; a venereologic clinic or point, de-
pending on distribution of venereal diseases; consultation for
pregnant women and babies; constants and temporary day
nursery; regional sanitary and school doctor; council of the
social help [12,102].

In 1928 a special attention was paid to the rural medi-
cine that was reflected in the operational plan of the PCH
for 1925/26 [6,119]. On November 30 — on December 5 in
1925 the IV All-Ukrainian congress of health protection was
conducted which was almost completely devoted to this sub-
ject [4,177]. A condition of a rural network, its supply, a ques-
tion of health protection of children, prophylactic and sanitary
maintenance of sites, organizations of help to the insured pop-
ulation, in the village, fight against tuberculosis and venereal
diseases, a working condition and life of the medical person-
nel and so forth were considered on it [21, 4].

Medical sites gave stationary help to the population
depending on type of hospital. Considering the frequent
misunderstanding because of refusals of hospitalization,
the PCH defined accurate indicators in 1926. Smoothly ac-
cepted on hospitalization of patients skin out, return and
belly typhus, dysentery, diphtheria, scarlet fever, erysipelas,
cholera, natural smallpox, glanders, Siberian plague, epi-
demic encephalitis in a sharp stage, with strokes, bleedings
because of abortion at sorts, all cases which need emergen-
cy aid or surgery, namely burns, poisonings, gunshot and
other wounds, hard blows, fractures, impassability of guts,
appendicitis and so forth. Conditionally patients belonged
to hospitalization who needed it, but, depending on dwelling
conditions, could receive treatment at home. For example,

persons with croupous and catarrhal pneumonia, pleurisy,
sharp articulate rheumatism, malaria, syphilis and tubercu-
losis, in stages which didn’t need isolation treated this group.
Everybody with chronic forms of diseases which didn’t give
to hope for full cure, those who needed long and special
treatment, with functional nervous breakdowns and epilepsy
wasn't subject to the hospitalization [20, 2].

In 1925-1926 also such shortcomings as an unsatisfac-
tory equipment and supply of medical institutions were noted.
Along with it in connection with the educational activity the
need of the population for the qualified medical care consid-
erably increases [25, 133]. In the conditions of the village
sorcery came to the rescue. The Soviet Power was negative to
such practice and tried to destroy it [ 3, 2]. At the same time ac-
tions were made for the increase in number of the medical per-
sonnel. By the decree of RNC of the USSR of May 19in 1925
«About the completion of the village by the qualified medi-
cal personnel> it was provided a number of privileges to the
rural doctor, among which and providing with free housing
rooms and utilities. But in reality it wasn’t carried out. At best
the monetary compensation of 4-15 % of a salary was given
which is provided by the collective agreement, but it didn’t
cover expenses behind this purpose. Rather often because of
a lack of living space of the province the medical qualified
personnel wasn't invited at all [ 14, 230].

The commission on the use of jobless doctors was created
for the improvement of a situation in Katerinoslavsk, Kiev,
Odessa and Kharkov. There was a list of the unemployed or
who worked not behind the specialty. Everybody was brought
to it obliged to hold free positions which most often were avail-
able in the village. Thus behind them within the 6th months
there had to be a living space in a place of former dwelling
and if the family didn’t leave — for all the time. Only disabled
people and temporarily disabled were released [8, 2-3].

In the second half of the 1920" the Soviet Power returned
to the solution of problems of service of different categories
of the population. In 1926 liquidated a difference in recep-
tion insured and the labor peasantry in local establishments.
The same rights were granted and went to urban medical in-
stitutions [16, 11]. According to the resolution of RNC of the
USSR of January 15 in 1926 the PCH began to take measures
concerning providing the uninsured male hired labourers
with medical care and female hired labourers occupied with
work in small agriculture [9, 1087]. According to the instruc-
tion dispatched to district health protection they were served
by all-civil medical institutions whenever possible first of all,
and under departure conditions to a working medical net-
work, had advantage in comparison with other uninsured.
The same it occurred and during the direction to resorts
or in sanatoria, providing the help in consultations, places in
a day nursery. They did them discounts in self-supporting
drugstores, as well as insured. In March in 1927 the PCH
approved the list of diseases which gave the grounds to break
off employment contracts about the wage labor in country
farms to each of the parties [17,2].
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Medical and sanitary care of teenagers from orphanages
was carried out by the district inspectorates of protection of
motherhood and childhood [18, 2-3]. The nearest hospitals
to a child, or out-patient clinics registered him. Depending on
the presence of the personnel, the regional doctor of health
protection of children, the doctor of consultation or the dis-
trict doctor, checked before the departure sanitary living con-
ditions, and twice for a year a state of a child.

Medical and sanitary service of going out peasants who
went for crafts, was carried out by the correspondent points
created by PCP [19, 3]. There they were examined, did anti-
epidemic inoculations and carried out sanitary and educa-
tional work. Patients were isolated or hospitalized.

In the second half of the 1920" changes took place in a
sanitary and epidemic condition of the country. The number
of patients with skin out and return typhus, cholera, natural
smallpox considerably decreased; a typhoid, malaria, dysen-
tery, — remained almost at the same level; and the cases of
scarlet fever, diphtheria, measles, whooping cough, began to
fix more. In the same time to epidemic diseases reckoned tra-
choma and itch. The improvement of life of country people
which substantially would provide incidence reduction was
one of the main tasks of the Soviet Power [11, 105].

The government began to pay special attention to medi-
cal care of members of collective farms. Collective farms were
attributed to the nearest medical institutions, and first-aid sta-
tions opened in the biggest farms or medical first-aid kits with
assignment of a duty from providing help were sent them to
one of workers prepared by the doctor. Carrying out periodic
sanitary inspections, reviews of all employees of collective
farms and members of their families, broad expansion of ac-
tions but health protection of children was provided. It was
required from health departments and medical institutions to
draw attention of peasants to questions of the prevention of
diseases by means of medical boats, representations, supply
with posters, literature; in collective farms sanitary cells were
surely created. It was ordered to educational bodies to hold
events to strengthen work from promoting of physical culture
in the village, and to bodies of health protection — gradually
to enter the elementary medical review and hygienic education
of members of rural circles of physical culture, and also sanitary
inspection, behind places of classes on physical culture.

In spite of the fact that the Soviet Power tried to allow the
paid help in the limited sizes, it appeared not only in the cities,
but also in villages [S, 4]. The practice of service of the popula-
tion which developed in the 1920%, was officially approved in
November in 1929 when the PCH of the USSR developed
and adopted the provision on the principle of providing medi-
cal care to inhabitants of villages, settlements and non-staff
cities. The whole labor population which isn’t enough a vote
could use it free of charge. First of all — agricultural workers,
farm laborers and other, rural poor people, the collectivized
peasantry, insured. In the second turn was other population
of the village which wasn’t deprived of electoral rights. In
addition, the listed categories received a discount in 15 % in

drugstores. The unearned population of the village deprived
of electoral rights for receiving medical care received the cor-
responding coupons in the Village Council. The money for
medical care raised from it was considered as special means of
treatment-and-prophylactic institutions for the improvement
of high-quality statement of medical care.

In 1930 the PCH of the USSR issued the additional in-
struction about an order of service of country people. First
of all needs of workers and employees of state farms and in-
dustrial enterprises were satisfied which were in the village,
and also woodcutters and farm laborers, in individual and
collective farms; in the second turn — members of the fami-
lies insured, members of communes and committees of poor
peasants; in the third — members of artilleries, CJTG and
their families. In the last turn other population was served, and
a part of rich men-is exclusive for a payment [28, S5]. Thus,
in the second half of the 1920" years the Soviet Power began
to pay more attention to the organization of medical care of
the population in rural areas. But a real increase of the level of
rendering of services didn’t take place.

It was offered to take measures to providing the medi-
cal personnel to all necessary, and territorial authorities of
the power — to opening of first-aid stations in state farms,
at tractor columns for the purpose of the acceleration of con-
struction of hospitals, out-patient clinics, medical stations, a
day nursery and preschool child care facilities, in collective
farms, the organizations who managed state farms. Money for
carrying out noted actions was allocated except the budget,
from funds of assistance to construction and the equipment
of cultural and community institutions in the big collective
farms formed at the State Bank of the USSR and its regional
(regional) and republican offices. Besides, it was allowed to
form special fund in collective farms which means, in particu-
lar, were spent for the maintenance of day nurseries [24, 232].

Considering shortage of the medical and sanitary person-
nel in the village, territorial authorities of health protection
carried out the special companies concerning providing peas-
ants with medical care, especially during sowing and harvest-
ing. Additional temporary day nursery beds were opened,
first-aid posts or collective farms, were attached to the next
first-aid posts, public health inspectors watched the prepara-
tion and reception of food in kitchens and in dining rooms,
plans of providing peasants with water, medicines, first-aid
kits were approved, specially created medical crews went to
places from the cities and working settlements. Among urban
doctors and the average medical personnel the movement for
a trip for 2—3 years for work in collective farms was developed,
sanitary minima was carried out, institutions of RSRC orga-
nized clubs of first aid. In practice some forms of the organi-
zation of providing medical care were established. If peasants
worked compactly in the field, the medical aid station opened
there. When the labor was sprayed, members were attached
to separate groups of workers of health — centers or circles of
first aid which gave the necessary help to patients and in case
of need promoted their transportation in medical institutions.
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Also the brigade and ring method was applied; crews traveled
over villages once a decade; the duration of departure made
no more than four days. It is remarkable that the personnel
of medical aid stations which organized directly in the field,
carried out the professional duties not always qualitatively. For
example, one woman was long treated for a headache, without
having found its reason: the progressing syphilis [22, 7-8].
Similar cases speak not only low qualification of the medi-
cal personnel, but also impossibility, in derivative conditions
properly to adjust the process of diagnostics and treatment.

At the end of the studied period a number of the impor-
tant regulations is also adopted, directed on the improvement
of rural medical part. In 1937 agricultural immigrants were
granted the right for medical care, and expenses of collective
farms on medical and sanitary construction were charged to
the state budget [23]. On April 23, 1938 RNC of the USSR
approved the resolution «About Strengthening of a Rural
Medical Site> [13,132]. Young specialists to rural areas didn’t
hurry, much from them «settled down> in kitchen gardens
at artificially created positions or working with loadings. The
responsibility for it RNC of the USSR put on the PCH of the
USSR and personally on the people’s commissar of health pro-
tection Mitirev, having requested from him to complete with
doctors all rural medical sites till May 1, 1941 and to forbid the
translation of doctors from rural areas without the permission
of the republican PCH and without simultaneous replacement
to release the doctor by another [25]. In 1940 1728 rural medi-
cal sites had no doctors. On the basis of solutions of the PCH
ofthe USSR 1850 experts were sent there, reached 1650, thus,
78 sites remained incomplete only till March 12, 1941.

The unwillingness of physicians to work in rural areas is ex-
plained by a variety of reasons. There were severe conditions of
work, and the lowered salary rates. Besides, the provision of ru-
ral medical institutions and health workers in the 1920-1930®
was rather difficult, there were difficulties with material sup-
port, medical supply, the lack of hospital beds, sanitary trans-
port, and so forth was observed. Physicians faced backwardness,
and sometimes the hostile relation of peasants, especially in
national areas. Medical institutions were badly provided with
food, medicines, linen [2, 16-17]. Thus in other states the situ-
ation wasn’t better at all. It is remarkable that achievements of
the USSR in the field of rural medicine even caused the admira-
tion in foreign scientists and practicians.

Trying to realize the program of the adjustment system
of medical care of the population, the power faced a number
of objective and subjective factors. It is necessary to refer to
the first a shortage of financial and other material resources,
a lack of the equipped medical institutions and unevenness
of an arrangement of establishments and the personnel in the
territory of Ukraine, almost a total absence of medical and
sanitary base at the time of coming to power by Bolshevik.
The unwillingness of most of physicians to work at the vil-
lage on attention of the lowered rates of a salary and severe
conditions of work were subjective factors, and also leaders
of a country position who demanded from the PCH in a pri-
ority order to provide with medical care urban proletariat.
But it is possible to tell that despite all this, both all-Union
bodies and republican in the interrelations, reached the con-
siderable results, trying to adjust the state administration of
rural medicine.
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Abstract: This article discusses some of the legal aspects of injuries in the criminal law of the Republic of

Kazakhstan.
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Health is a state of complete physical, mental and social
well-being and not merely the absence of disease or infirmity.
The right to the highest attainable standard of health is one of
the fundamental rights of every human being irrespective of
race, religion, political belief, economic and social status [1].

The development of History of State and Law takes an im-
portant place in the development of concept of crimes against
the health of the individual. This can help to understand the
current situation in the field of criminal law.

As early in the ancient world crimes against the health of
the individual were considered as one of the most serious. The
State exercised blood feud practices, although some countries
followed such idea as a cash ransom.

For example, in Ancient India, caste society played
an important role. Class and caste nature of law in ancient In-
dia is observed when considering responsibility for crimes
against the person. In this case, if the offender and the victim
belonged to the same varna, causing injuries was subject to
money penalty while serious injury or fracture was subject
to expulsion.

A prominent contribution to the development of law was
made byAncient Greece and Rome. They classified crimes
against the person, which in addition to murder, included
the infliction of injuries, beating, slander and insult.

In the early middle ages, both in Russia (“Russkayaprav-
da”) and Western Europe (Salic law (Kingdom of the Franks),
“Coutumes de Beauvaisis” (France), “Survey of Saxon Law”
(Germany), “Survey of Swabian Law” (Germany), “Law of
pandects” (Germany), “Carolina” (Germany), “Common
law” (England), “Law of equity” (England) specified bailout
for the personal injury.

In later centuries, the injury was considered a criminal
offense, with punishment from flagellation to prison.

The Constitution of the Republic of Kazakhstan estab-
lishes the right of citizens to health protection and medical

care [2]. So the current state of legal regulation in terms of in-
fliction of harm to the health of man and citizen is specified in
the following article.

The crime itself against the health of the individual can be
divided into the following categories:

- intentional infliction of harm (serious and moderate,
light, beatings, torture, threat of injury, compulsion to removal
of organs, infection with venereal diseases or AIDS);

—  unintentional injury (in the heat of passion, when
exceeding the limits of necessary self-defense, by negligence);

—  medical (illegal abortion, lack of medical care, the il-
legal occupation in private medical practice or private phar-
maceutical activities);

- failure to give assistance to persons in mortal danger;

- indirect, which may cause harm to the health of
the individual (inducement to use narcotic drugs or psycho-
tropic substances, violation of sanitary-epidemiological rules,
withholding of information about the circumstances which
provide arisk to the life or health of people, the production or
sale of goods, performance of works or rendering of services
which do not meet safety requirements etc.).

Among them a special attention is given to intentional in-
fliction of harm to health which constitutes a special social
danger. Intended infliction of harm to the individual refers
to intentional infliction of harm, health risks and infection
with sexually transmitted diseases and AIDS.

“Intentional infliction of serious harm to health” states
that the infliction of serious bodily harm specifies the inflic-
tion of grave damage dangerous to human life, which results in
aloss of vision, speech, hearing or any organ or loss of its func-
tion, abortion, mental disorder, drug addiction or substance
abuse, as well as disfigurement of the face, or causing signifi-
cant permanent disability not less than one-third or complete
loss of working ability. All of these actions shall be punished
by imprisonment for the term from three up to seven years.
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The same acts committed in aggravating circumstances,
such as:

1) in relation to the person or his relatives who carries out
official activities or social duty;

2) with particular cruelty, abuse or torment to the victim
being helpless;

3) committed in a dangerous way;

4) committed by contract;

5) from molester motives;

6) motivated by ethnic, racial, religious hatred or enmity;

7) in order to use organs or tissues of the victim;

8)committed by a group of persons, upon previous con-
cert or by an organised crime group;

9) against two or more persons-which shall be punished
by imprisonment for the term from five up to ten years.

Acts stipulated by the first or second part of article 106 of
the Criminal Code of the RK which by negligence result in
death of the victim, or committed by a criminal group shall
be punished by imprisonment for the term from eight up to
twelve years [3].

Intentional infliction of grievous bodily harm is the most
dangerous crime that infringes the safety of human health.
The health in this case is considered to be the natural state of
an orga-nism characterized by the absence of any pathologi-
cal changes.

Current criminal code rejects using the traditional term of
“bodily injury”, which stands fordistortion of the anatomic in-
tegrity of organs and tissues or their physiological functions
resulting from exposure to environmental factors.

Replacement of the term “bodily injury” to “damage
health” the criminal Code is quite reasonable in some cases.
Not every injury, even if it results from exposure to environ-
mental factors can be regarded as a bodily injury. The term of
“injury to health” covers also a harm that is not associated with
the distortion of the anatomic integrity of organs and tissues
or physiological functions of organs and tissues.

This are such disorders as responsive mental and neuro-
logical conditions resulting from adverse mental effects on
the victim, or infectious diseases where one person passes the
culture of pathogenic microbes to another. Besides, it can be
professional or venereal diseases, poisoning, mental disorder,
drug addiction or substance abuse, etc.

However, according to the original developers of the draft
Criminal Code, the use of the term “bodily injury” did not
mean a General rejection of the term “bodily injury” in cases
where damage to health was associated with disruption of
anatomic integrity or physiological functions of organs and
tissues (there is no reason to abandon practically approved-
regulations of forensic determination of the severity of inju-
ries). “Bodily injury” was supposed to consider, mainly as a
generic term, and in some cases, the term “other impairment
of health” as a “addition” to “bodily injury”.

Therefore the draft Criminal Code of the Republic of Ka-
zakhstan specified the intended infliction of heavy harm to the
health as an intended bodily harm, dangerous to life or which

resulted in certain grave consequences to health of injured
person, as well as infliction of other harm dangerous to life or
which caused the consequences mentioned above.

In the final version of Part 1 Article 106 of the Crimi-
nal Codethe term «bodily injury> is not used, sincethere is
tautology, which may cause serious difficulties for the prac-
tical application of the specified regulation. Originally it
states «intended infliction of harmdangerous to life of a
person> or resulted in certain grave consequences, on the
other hand it refers to «other harm to the health, which is
dangerous to life>, as if it is not the same. The only way out
of this situation is to make corresponding changes in the
Article 106 of the Criminal Code by recovering the draft ver-
sion of the Criminal Code.

Article 107 “Intentional infliction of moderate bodily
harm” Part 1 states that the intentional infliction of moderate
harm which is not dangerous to human life and doesn’t have
consequences referred to in Article 106 of the Criminal Code,
but which caused long-term health disorder or significant loss
of working ability to less than one third shall be subjected to
restriction or imprisonment for a term not exceeding two years.

The same acts committed in aggravating circumstances,
such as:

a) against two or more persons;

b) in relation to the person or his relatives who carries out
official activities or social duty;

c) with particular cruelty, abuse or torment to the victim
being helpless;

d) committed by a group of persons, upon previous con-
cert or by an organised crime group;

e) from molester motives;

f) motivated by ethnic, racial, religious hatred or enmity;

g) more than once, — subject to restriction or imprison-
ment for a term up to three years.

Intentional infliction of moderate bodily harm as opposed
to grievous harm is characterized by the fact that it is not
dangerous to human life, and does not cause consequences
specified in Article 106 of the Criminal Code. However, it
causes long-term impairment of health of the injured person
or a significant permanent loss of workingability to less than
one-third, or both.

The object of crime under the Article 107 of the Criminal
Code, form social relationships which ensure the security of
citizens health.

The objective aspect of the crime in question is illicit in-
fliction of moderate bodily harm to another person.

The objective part is specified by the following:

a) socially dangerous act (action or failure to act);

b)criminal consequences in the form of moderate damage
to human health;

c) causal relationship between the criminal act and men-
tioned criminal consequence.

The moderate injury is considered to be causing the vic-
tim long-term health disorder, as well as a significant perma-
nent loss of ability up to less than one-third.

56



Cruelty to animals in Kazakhstan: moral and legislative aspects

Long-term health disorder refers to temporary loss of abil-
ity (disease, disability etc.) directly related to injury. The signifi-
cant permanent loss of general working ability to less than one-
third refers to the loss of such a ability from 10 to 30 % inclusive.

The moderate injury includes, as an example, cracks and
fractures of small bones, one or three ribs on one side, dislo-
cations of small joints, constant difficulty in speech, loss of a
finger or toe, moderate concussion of the brain, etc. [4].

Bodily harm is considered to be short-term health disor-
der, as well as light permanent loss of ability. The short-term
health disorder should be related to the injury for the period
of not more than three weeks (21 days).

Insignificant loss of working ability meant refers to per-
manent loss of general labor ability to S %.

The infliction of light bodily harm includes, as an example,
the loss of the finger (except the thumb and forefinger), im-
paired vision and hearing, related to permanent loss of general
labor ability, multiple bruises and scratches, etc. [S].

The abovementioned crimes are considered to be crimes
against the health of an individual. The right to health, un-
like other human rights, just recently have been stipulat-
ed in the Constitution of many countries. The constitutions
of XVIII-XIX centuries did not specify the right to health,
although other human rights were proclaimed. Internation-
ally, the human right to health was recognized in 1948: “Ev-
eryone has the right to a living standard which includes food,
clothing, housing and medical care and the necessary social
services, adequate for the health and well-being of himself
and his family”.

Great importance of such benefits as life and health, give
place to their full protection and care.

Today, one of the most important tasks of the state in
the field of law is the protection of citizens, including their
health, as a component part of the general policy of the state
to strengthen the society.
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The problem of cruelty to animals in Kazakhstan is not
paid so much time and effort as it should be, especially com-
pared with other countries where animal rights are protected
quite efficiently. Many people underestimate the importance
of the moral aspects of the problem of cruelty to animals,
and in fact treatment of animals is reflected in the moral and
ethical, economic and social aspects of life in any society and
affects the feelings and interests of many people. Cruelty to

animals forms among offenders a sense of indifference to the
livings beings suffering, as well as the seeds of violence and ag-
gression towards the people around them. These actions have
an impact on the consciousness of those who commit acts of
cruelty to animals and to people who witnesses such acts. Itis
especially dangerous for young children to witness such acts,
as it may impose a negative impact on the rest of their life, as
well as affect the attitude of the children to violence in the

57



Section 12. Criminal law and criminology

future. Modern criminology and psychology clearly show the
direct connection between cruel acts against animals and vio-
lent crimes against people [1].

Animal cruelty generally falls into two categories: ne-
glect, or intentional cruelty. Neglect is the failure to provide
adequate water, food, shelter, or necessary care. Examples of
neglect include: starvation; dehydration; inadequate shelter;
parasite infestations; failure to seek veterinary care when an
animal is in need of medical attention; allowing a collar to
grow into an animal’s skin; confinement without adequate
light, ventilation, space or in unsanitary conditions.

Using deception to mask abuse: Perpetrators of animal
cruelty often portray themselves as kindly animal lovers,
making it difficult for people to believe them capable of
abuse. From the “friendly” neighbour who mistreats his pets
behind closed doors, to the “respected” community member
who operates a puppy mill or substandard zoo — there is
no one identifying feature that marks a person as capable of
committing such unfathomable crimes. Abuse of any ani-
mal is upsetting, not only for the pain and suffering inflicted
on the animal, but for the fact that animal abuse is often a
precursor to human-directed violence and an indicator of
family crisis [4].

In today’s world the problems of the relationship between
man and animal has ceased to be arguments about the moral
principles of human activity. Opposition to animal cruelty
became, in our opinion, one of the important issues and fac-
tors of social, political and economic life of the Republic of
Kazakhstan, in spite of little attention paid to this issue on the
part of the Kazakh society and of the state as a whole.

First of all, the specificity of the problem of cruelty to
animals causes patchy information about the facts of the
wrongful conduct and at the same time, latent component
of this type of crime which is high enough. In Kazakhstan,
as well as in foreign countries it rates higher than those of-
ficially taken into statistics account. And, if you rely on these
statistics, the proportion of crimes against animals in Ka-
zakhstan remains stable. One aspect of the infringement in
the case of animal cruelty is the morality of society, and,
in our opinion, morals must be the object of criminal law
protection, as it is human value which suffers primarily with
crimes against animals [3].

Based on the general problem of cruelty to animals in the
Republic of Kazakhstan, we would like to focus on a special
law “On the treatment of animals” as one of the ways to solve
this problem. This bill should, in our opinion, provide first
general requirements for the treatment of animals and should
pay attention to the following points:

— pet owner must take care of their animals and provide
them with all necessary living conditions;

— any person who is obliged to refrain from causing suf-
fering to an animal, regardless of its origin;

— the use of animals in scientific experiments or in the
educational process is allowed only if there is no possibility
of an alternative replacement;

— the use of animals in various activities for profit is per-
mitted only with special permission;

— during animal breeding using genetic engineering tech-
niques is not allowed to change the appearance and nature of
animals, in case this may lead to animal suffering.

Secondly, we consider it necessary in this bill to establish
direct prohibitions on improper uses or treatment of animals.
More specifically, to make bans on:

— the use of traumatic methods and techniques in the cap-
ture of animals from the cells;

— sports, entertainment events, including fighting animals;

— hunting, trapping and other forms of extraction of wild
animals having young animals who are not capable to exist in-
dependently;

— carrying out hunting in the form of entertainment, built
on the persecution and killing of animals;

— the use of animals with the suffering infliction on them
as live bait while training, hunting, trapping them and other
forms of wild animals extractions [2].

As part of the means of specially-criminological preven-
tion and to develop effective measures against crime, interac-
tion between the legislative and executive authorities, local
governments, law enforcement agencies and public orga-
nizations in the field of animals protection is required. It is
necessary to create the Coordination Council for Prevention
of Cruelty to Animals in the subjects of the Republic of Ka-
zakhstan. The priority tasks of creation and activity of these
councils could, in particular, be the followings:

— to develop measures of counteraction to cruelty to ani-
mals; to develop the principles and procedures of interaction
between different bodies, institutions and organizations, in-
cluding the public ones, in terms of sharing necessary informa-
tion about the relevant facts of unlawful acts against animals;

— to promote international and interregional relations in
order to study, analyze and implement best practices for the
prevention of cruelty to animals;

— to participate in the preparation of annual reports on the
state of animal protection in any region, as well as conferences
and seminars on the organization and ensure animal welfare
protection;

— to organize regular research on this issue with the ap-
propriate funding [1].

In conclusion, we would like to note that the necessary
measures of specially-criminological preventive nature, in our
opinion, are:

— the organization of preventive conversations with peo-
ple who are potentially able to commit such crimes;

— active involvement in the process of detecting animal
cruelty facts the members of the public who are able to im-
mediately notify the related authorities to take the necessary
response measures.

Kazakhstan needs a unified law on animals, it is the law,
rather than regulation or rules for the treatment at the local
level that each regional administration can formulate and in-
terpret as it is convenient for them. This law must be efficient
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and effective, according to which every person maltreating
defenseless living creature would be justly punished.

In such cases, the facts of indifference are unacceptable If
a person has witnessed the mistreatment of animals, he must

not remain on the sidelines, even morally. Cruelty to animals
deserves careful and serious attitude from the part of soci-
ety in all aspects.
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Events of 2011 that took place in Atyrau, Zhambyl, Ak-
tobe regions of Kazakhstan, indicate that there is international
terrorism in our country. The country has received almost all
possible forms of anti-state and anti-human terror: it’s the
holding of hostages, demonstration murders of law enforce-
ment officers. At the same time, the commission of terrorist
acts against law enforcement officials is a feature of terror-
ism in Kazakhstan. A major role in these processes has been
brought by global trends in terrorism as a political weapon of
the struggle for world power.

In order to protect national security field work is con-
ducted to identify those who involved in extremist and terror-
ist activities within the territory of Kazakhstan, and hiding in
our country from pursuing of law enforcement agencies of
foreign countries for terrorist crimes outside of Kazakh-
stan. However, despite the taken measures, the extremist
and terrorist activities is becoming more organized every
year and new faces are involved in the ranks of such groups

under the influence of external forces. In particular, the in-
ternational extremist and terrorist organizations that hide
behind religious rhetoric are trying to form radical views and
beliefs in Kazakhstan society.

Their purposeful impact on the consciousness of individ-
uals leads to a loss of a sense of patriotism and national iden-
tity, cultural, moral and family values. To undermine the foun-
dations of the constitutional system international extremist
and terrorist organizations, spreading radical ideas, provoke
antisocial mood, making plans and intentions to commit acts
of terrorism within the territory of Kazakhstan [1].

European countries are fighting terrorism in four main
areas. The first is to identify and block financial flows that
feed terrorism. The second is related to the development or
updating of legislation and the conceptual framework in this
area. The third direction is improvement of cooperation be-
tween law enforcement agencies of individual countries. The
fourth area is to improve the interjudicial cooperation [2].
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To date, the fight against terrorism in the Republic of Ka-
zakhstan is conducted in all four directions. At the same time,
greatimportance is given to legal support of terrorism preven-
tion. However, a comparative legal analysis of existing legal
acts shows the limitations of the conceptual framework in this
area and, therefore, the lack of vision for the fight against ter-
rorism and extremism.

The most serious shortcoming in the fight against new
challenges and threats in the Republic of Kazakhstan was the
lack of a legal interpretation of the concept of “extremism”
Developer of the law “On Countering Extremism” did not
see the difference between the concept and classification of
extremism. So, in section S, Article 1 of the Law of the Re-
public of Kazakhstan “On Countering Extremism” there was
specified classification of this phenomenon on the political,
national and religious instead of the definition of “extremism’”.
With vague idea of extremism, it is difficult to prosecute ex-
tremist organizations. The conclusion is very simple: we must
begin the fight against extremism and terrorism from the defi-
nition of what is terrorism and extremism [3].

In the future the situation in some way has been fixed.
Thus, according to section 5, Article 1 of the Law of the Re-
public of Kazakhstan “On Countering Extremism” (as amend-
ed on February 13,2012) extremism has several meanings. By
extremism the law mean:

1) organization;

2) commission:

- by an individual and (or) legal entity, association
of individual and (or) legal entities actions on behalf of orga-
nizations duly recognized as extremist;

- by an individual and (or) legal entity, association
of individual and (or) legal entities actions pursuing the fol-
lowing aims:

« forcible changing of the constitutional order, viola-
tion of the sovereignty of the Republic of Kazakhstan, integri-
ty, inviolability and inalienability ofits territory, undermining
of national security and defense of the state, violent seizure of
power or forcible retention of power, creation, management
and participation in an illegal paramilitary forces, organization
of armed rebellion and participation in it, incitement of social,
class hatred (political extremism);

. incitement of racial, ethnic and tribal hatred, in-
cluding which is associated with violence or proclivity for vio-
lence (national extremism);

« incitement of religious hatred or enmity, including
which is associated with violence or proclivity for violence and
the use of any religious practice that causes a security threat,
danger to life, health or morality or the rights and freedoms
of citizens (religious extremism) [3].

The said definition of extremism is clearly blurred, which
causes some difficulties in the law enforcement activity. In
turn, considered definition can be the cause of the distortion
of statistical data on the phenomenon under consideration.

As the legislator did not understand the relationship of
the terms “extremism” and “terrorism’, the series of collisions

were formed in the Criminal Code of the Republic of Ka-
zakhstan. Before proceeding to examine them, you must first
establish the relation of the concepts.

In the Explanatory Dictionary of Russian language by
S.1. Ozhegov extremism is understood as the adherence to
extreme views and measures [4]. Based on the foregoing, ex-
tremism is not only a criminal ideology, but also committing
extreme measures, which can be the committing of terrorist
acts. Therefore, in some situations, extremism is an ideological
basis of terrorism, as well as its final phase. Thus, the concept
of “extremism” is broader than the concept of “terrorism”. The
number of legal scholars also hold this point of view.

However, the legislator to extremist crime include the fol-
lowing acts provided by articles 174 — Incitement of social,
national, ethnic, racial, class or religious hatred, 179 — Propa-
ganda or public appeals to seize or retain power, and equally
seizure or retention of power or forcible change the constitu-
tional order of the Republic of Kazakhstan, 180 — separatist
activities, 181 — armed rebellion, 182 — creation, Guide ex-
tremist group or participating in its activities, 184 — sabotage,
258 — the financing of terrorist or of extremist activity and
other assistance terrorism or to extremism, 259 — recruitment
or preparation any armed persons for the organization of of
terrorist or of extremist activity, 260 — the passage of terrorist
or extremist preparation, 267 — illegal paramilitaries organi-
zation, 404 — creation, management and participation in the
activities of illegal public and other unions (Part 2 and 3) and
40S — the organization of and participation in the activities
of a public or religious association or other organization after
the court decision banning of their activities or elimination in
for their exercise of extremism or terrorism of the Criminal
Code (Art. 3 para. 39 of the Criminal Code).

A terrorist crimes are acts punishable under articles of
170 — mercenaries, 171 — creation of base (of camps) prepa-
ration of mercenaries, 173 — an attack on of persons or orga-
nizations enjoying international protection, 177 — attempt
on the life of the First President of the Republic of Kazakh-
stan — Leader of the Nation, 178 — attempt on the life of the
President of the Republic of Kazakhstan, 184 — diversion,
255 — anact of terrorism, 256 — propaganda of terrorism or
public appeals to commit of an act of terrorism, 257 — creat-
ing, directing a terrorist group and participation in its activi-
ties, 258 — the financing of terrorist or extremist activity and
other assistance terrorism or to extremism, 259 — the recruit-
ment or training of any armed persons in order to organize of
terrorist or of extremist activity, 260 — the passage of terrorist
or extremist preparation, 261 — hostage taking, 269 — the
attack on buildings, means of transportation and communi-
cation, or a seizure and 270 — theft, as well as the seizure of
aircraft or vessel or railway rolling stock of the Criminal Code
(Art. 3 p. 30 of the Criminal Code) [5].

Study of considered crime components allows you to
see the traditional illogic and the absence of any concep-
tual approach in their design in terms of consolidation in
a particular part of attributes of different types of threats.
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In this connection it is necessary to unify the language of
threats in the criminal law. The terms “terrorism” and “ex-
tremism” are very multifaceted, resulting in blurred the line
between law these concepts.

In 2013 the Senate approved the bill “On amendments
and additions to some legislative acts of Kazakhstan on com-
bating terrorism”. It is offered to review the key concept of the
term “terrorism”. Modern terrorism, by general repute of ex-
perts, should be regarded not as a specific criminal act, but as
a complex social and political phenomenon. Therefore, the bill
provides a new definition of terrorism as an ideology of vio-
lence and practices of impact on decision-making by public
authorities, local governments or international organizations,
by committing, or threats of violence or other criminal acts in-
volving the intimidation of the population and aimed at seri-
ous personal injury, society and the state” [6].

Later, in section S, Article 1 of the Law of the Repub-
lic of Kazakhstan dated July 13, 1999 “On Combating Ter-
rorism” terrorism is defined as “an ideology of violence and
practices of impact on decision-making by public authorities,
local governments or international organizations, by com-
mitting, or threats of violence or other criminal acts involv-
ing the intimidation of the population and aimed at serious
personal injury, society and the state” [7].

In our opinion, based on the analysis of the legal inter-
pretation of the term “terrorism’, it follows that today con-
sidered definition completely absorbs the definition of “ex-
tremism”. Thus, the fight against new challenges and threats
has not so far a proper legal framework in the Republic of
Kazakhstan. In other words, the anti-terrorism legislation
of the Republic of Kazakhstan has blurred the concept of
counter-terrorism.
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The Constitution of the Republic of Kazakhstan
proclaims principles such as justice in the Republic of
Kazakhstan shall be exercised only by the courts, the judges
are independent and subject only to the Constitution and
laws, jurisdiction is based on the equality of the parties. It is
not possible to further judicial reform in Kazakhstan with-
out improving the criminal procedural law. As a strategic

objective defined development of an independent judiciary
able to reliably protect the rights and freedoms of man and
citizen. As the key challenges placed, improving judicial or-
der, overcoming accusatory of courts, the eradication of judi-
cial red tape and fraud during the pre-trial, trial production,
improvement of adversarial proceedings, the improvement
of pre-trial proceedings in criminal matters, etc.
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The implementation of these tasks is impossible without
taking into account the requirements of international legal
standards and practice of the European Court of Human
Rights. Thus, the study of procedural activities of the court
and its legal status as a major participant in adversarial crimi-
nal proceedings in a radical transformation in the country is
of particular relevance. There is no doubt that the adopted
July 4, 2014 a new Code of Criminal Procedure of the Re-
public of Kazakhstan has secured a democratic principle as
the implementation of the proceedings on the basis of equality
of the parties, and the legislature has defined the role and im-
portance of the court in it. However, regulation of such an im-
portant principle in the criminal process has generated a lot
of questions related to the mechanism of its implementation,
as representatives of law enforcement, in particular judges,
prosecutors can not break away from the stereotypes of the
past, “inquisitorial” process. The spread of the principle of
“adversarial” only in the judicial stage of the criminal process,
as time has shown, does not give the expected result due. The
predominance of elements investigative process in pre-trial
stages and a lack of judicial control creates a lot of problems in
the field of human rights, freedoms of citizens involved in
criminal proceedings.

In this connection, is required to investigate the most im-
portant and urgent problems arising in the course of proce-
dural activities of courts in adversarial criminal proceedings.
The most relevant are presented for the following tasks: based
on the study of the genesis of the procedural activities of the
court to investigate the subject and methodology of judicial
activity; clarify the status of the court in adversarial criminal
proceedings; clarify the procedural functions of the court in
adversarial criminal proceedings; develop proposals to im-
prove the regulation of the court in the pretrial and trial stages
of the criminal process in order to further strengthen its com-
petitive started. The new Criminal Procedure Code defines a
new subject of criminal proceedings — “investigating judge”,
marked the new powers of the investigating judge in pre-trial
proceedings, proposed solutions to a number of controver-
sial issues related to the activities of the court in the trial of
criminal cases. However, further analysis needs not only the
conceptual and categorical apparatus, but also the issues of in-
teraction of the court by the prosecution and defense, as well
as other participants in the criminal process, the ratio of the
concept of justice and judicial review, the court procedural
status at certain stages of the criminal process. A retrospec-
tive analysis of the origins of the teachings and beliefs of the
procedural activities of the court in an adversarial criminal
trial shows that the legislators of all countries regardless of
the form of government, state government, political regime
and legal system are its values and to this day. Moreover, man-
kind has not invented a more advanced and civilized model
of criminal procedure, as adversarial, where the court is the
guarantor of a balance between the interests of the individual,
society and the state. In adversarial criminal trial court takes
a leading position and acts as an independent arbiter, which

aims to organize and ensure equal competition parties, by
establishing, studies obtained evidence in a criminal case, as
well as creating conditions for the realization of the rights and
obligations of parties to the proceedings. Court is in adver-
sarial criminal trial function of administration of justice and
judicial control. Justice is an activity of the court to review the
criminal case on the merits and the decision to recognize the
person guilty or not guilty of statutory procedural form. Judi-
cial review — this is a test carried out by the court to establish
the legality and validity of actions (inaction) and decisions
of the investigator, the prosecutor in the manner prescribed
by law and initiated by parties to the proceedings. As a rule,
it includes the following powers of the court:

- monitor the application of coercive procedural
measures;

- control of the legality of investigative actions affect-
ing the constitutional rights and freedoms of indi-
viduals involved in criminal proceedings;

- legalization and deposition data collected by the par-
ties during the investigation as evidence, that is ac-
ceptable for use in legal proceedings;

- consideration of complaints and petitions of the par-
ties and participants in the criminal process steps, de-
cisions of the investigator, prosecutor;

- approval of procedural agreements, such as plea bar-
gain, procedural cooperation and conciliation.

The active participation of the court in the collection, ver-
ification and evaluation of evidence must be preserved for the
court, as it affects the goodness of the trial, since the knowl-
edge of the circumstances of the criminal case — a direct duty
of the court. Such knowledge can be carried out only by proof,
namely, for the formation of inner conviction and the further
study of the judicial final decision in the criminal case. But it is
necessary to observe the court some of the requirements:

- amanifestation of activity in passivity of the defense,

prosecution and other stakeholders;

-  preventing the indictment or other bias;

—  the establishment of objective truth in the case;

- evidence of active vessels within reason and within
the limits of the charges.

It is interesting to provisions governing the pre-trial pro-
ceedings in criminal procedural law of Ukraine, where an insti-
tution of the investigating judge. In accordance with the provi-
sions of Chapters 3 and 9 of the Code of Criminal Procedure,
the investigating judge has five supervisory powers: taking
steps to ensure the production of, and authorizes individual
conducts investigations, authorizes the most covert investiga-
tive actions, considering the complaints of the prosecution at
the pre-trial stage of the process. By examining actions per-
formed by the investigating judge are:

- examination of the witness, the victim and the depo-

sition of these indications for the main trial;

- authorizing a search of the home or other possessions;

- the appointment of expertise. Moreover they may
be initiated by both parties.
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In criminal proceedings in France during the prelimi-
nary investigation, the investigating judge is involved, which
at the end of investigative inquiry conducted under the super-
vision of the prosecutor, initiate an investigation.

In Germany under investigation participates coroner that
the investigation does not hold, and deal with complaints about
the actions of the inquiry, authorizes actions restricting consti-
tutional rights and freedoms and to legalize the evidence.

The appearance of the procedural figure of the investi-
gating judge with the relevant procedural powers to exercise
control over the legality of pre-trial creates real opportunities
parties to compete on equal terms. So far, the district court
judges had certain powers, but real control over the investiga-
tion had not. How figuratively put D.K. Kanafin — “judges
have become Keeper of the Seals”, their activities snaps au-
thorization of arrest [1]. Moreover, if all leave in the previ-
ous form, then there would be a lot of problems related to
ensuring the independence, impartiality and fairness of the
judicial activities in general. For example, long remained an
open question about the participation of a judge authorizing
the arrest, in the further consideration of the criminal case on
the merits. Legislator in circumstances eliminating the judge
from the case, did not provide for such a case. Although the
court giving consent to the arrest of the accused, should not

participate in the subsequent stages of the criminal process.
The name “investigating judge” already means that his powers
are terminated with the transfer case to the court in a criminal
case on the merits.

The new Code of Criminal Procedure has already pro-
vided disqualification of a judge, if he was involved in the case
as investigating judge, and also deal with complaints and pro-
tests against the decision of the investigating judge.

One of the international experts G. Zh. Suleimenova not-
ed that “It should be recognized that in general the idea of cre-
ating such a subject process deserves unconditional support,
since it is a first step towards institutionalizing the Institute
of judicial review. This step is determined by the official re-
sponsible for the administration of this function are specified
not only by his powers, but also the procedure of interaction
with him the other participants in the process. Occurs even if
preliminary, are not yet clear, but the separation of the func-
tions of justice of the function of procedural control of law and
respect for human rights” [2].

However, the introduction of the institution of the in-
vestigating judge continues to raise many questions. For ex-
ample, what about the prosecutor’s supervision, in which the
court should be the investigating judge, logistics, distribution
and other loads.

References:

1. Kanafin D.K. Sovershenstvovanie pravovogo statusa advokata v svete razrabotki novogo ugolovno-protsessualnogo
kodeksa Respubliki Kazakhstan//Yurist. — 2012. - N 12. - S. 47-55.
2. Suleimenova G. Zh. Zaklyuchenie nauchno-pravovoi ekspertizy Kontseptsii proekta Ugolovno-protsessual’nogo kodeksa

Respubliki Kazakhstan//Yurist. — 2012. — N© 12.

Dzhansarayeva Rima Yerenatovna,

al-Farabi Kazakh National University,

Head, Chair of Criminal Law, Criminal Process
and Criminalistics, Doctor of Law, Professor
E-mail: jansarayeva@mail.ru

“Fight” or “mechanism to counter”

Abstract: The article analyzes the relationship between the concepts “fight against crime” and “mechanisms for
combating crime”. The practice of the fight against crime and its scientific basis suggest the appropriateness of using
along with the term “crime control” and the phrase “a mechanism to crime”, which indicates the possibility of using
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In criminology uses various terms to describe the activi-
ties of the state aimed at neutralizing such negative socio-
legal phenomenon as crime. The most common of these is the
term “struggle”. In etymological terms it means the desire of
certain persons in conflict with the opposing party, destroy it
and defeat. In this case, this kind of process involves over-
coming numerous obstacles, the resistance of the opposing
side, which is actively pursuing its interests. This gives the

fight shade of permanent conflict that has lasted until the mo-
ment when one of the parties to the maximum is not winning,
but at a minimum — establishes control over the stranded
weaker opponent.

Supporters of the projection of the term “struggle” be-
lieve that, firstly, the warring parties are the state, relies on the
assistance of various kinds of non-state entities and individu-
als, as well as representatives of the criminal environment,
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acting both independently and in the form of complic-
ity [1, 14-15]. In this respect, it is interesting position, in-
cluding criminal groups in the form of a cohesive organized
criminal groups of people and political persuasion, created
for committing grave or especially grave crimes, the political
system of the state, which stresses the undoubtedly high level
of social danger of this component of the criminal environ-
ment, really opposing state [2, 426-431].

Secondly, the fight against crime is realized by the means
and methods of influence on it. They take the form of vari-
ous measures. Therefore, the latter differentiate the economic,
political, legal, psychological, organizational, technical, and
others [3, 50-51].

Third, it is determined that the totality of the above
measures is intended to provide a solution specific range of
problems, leading eventually to the strategic goal: to prevent
social disruption due to the establishment of control crime as
a socio-legal phenomenon [4, 102-116].

In this case, you must make a reservation, that the objec-
tives of the impact of crime on the individual to understand
the various criminologists. Thus, it is possible to share the view
of Inshakov S. M., who believes that the purpose of the impact
on crime is to overcome its threshold parameters [S, 90-91].
When this really solves the problem, according to this scien-
tist, is to overcome the first threshold in the form of ridding
society of a crisis state crime, leading to a crisis, the shift state
leaders, the revolutionary upheavals and the loss of nation-
al independence.

In the above postulates, detailing such a thing as the fight
against crime, it applies to the scientific problem it is impor-
tant to formulate the concept of the fight against crime.

However, it seems appropriate to point out the fact thata
number of scientists subjected to critical analysis and evalua-
tion of the negative aspects of the paradigm of “fighting crime”,
which, in their opinion, puts to the state, society, criminal jus-
tice agencies insipid purpose, for example, holds enforcer hos-
tage criminal statistics and brings all his work to the infamous
“struggle” for performance and does not require a thoughtful
and in-depth analysis of the crime situation [6, 17].

In addition, target setting to fight the war against crime
contains a potential danger of a return to the already traversed
path punitive criminal policy.

In this regard it should be noted that the term “struggle” in
essence reflects the conflict between the warring parties. On
this basis, it is possible to allocate certain aspects.

Firstly, it is the practical side, which is connected with
the activities of the special terms of criminal justice, autho-
rized by the state to identify, disclose, to prevent and suppress
unlawful acts. Practical implementation of their powers —
the inevitable object of criticism, because their activities re-
lated to the use of coercive measures. Impact and direction of
the state, including legal, policy in this area of social relations
based on the specific realities. Nevertheless, the existence of
a community crime inevitably requires the use of means and
methods to influence it.

Second, the task of legal science in any period of time is
to generalize the practice of law enforcement activities and
to formulate in this regard theoretical and practical recom-
mendations. If we talk about the outer side of the problem,
it is quite acceptable to use along with the term “crime con-
trol” and the phrase “a mechanism to crime”. This is possible
because as the term indicates the possibility of using to influ-
ence crime various means and methods, as well as their rela-
tionship. In addition, it emphasizes and consistent course of
their implementation in a manner consistent with standards
possible as crime in general and its individual species.

Based on the meaning of the term “mechanism” in the
definition of “mechanism to counter crime” seems correct to
talk about unity naturally arranged and interconnected ele-
ments defining the procedures of the state and non-state ac-
tors to counter such negative socio-legal phenomena as crime.

Analysis of the terms used in the theory of criminology
to indicate activity of the state aimed at neutralizing the crime,
the study of the term “crime control” in the context of his posi-
tive perception and critical analysis by criminologists, lead to
the conclusion that the “struggle” for essentially reflects the
conflict between the warring parties, which should highlight
the specific aspects.

First of all, it is a practical side in the form of a special
range of activities of criminal justice officials, authorized by
the state to identify, disclose, to prevent and suppress un-
lawful acts.

Second, the theoretical aspect, which consists in the fact
that generalize the practice of law enforcement agencies and
to formulate theoretical and practical recommendations.

The practice of the fight against crime and its scientific
basis suggest the appropriateness of using along with the term
“crime control” and the phrase “a “mechanism to counter
crime””, which indicates the possibility of using as to affect the
crime of different tools and techniques and their relationship
together. In addition, it emphasizes the sequential progress of
their application in order, it is adequate as a crime as a whole
and its individual species.

With regard to the mechanisms to counter specific types
of crimes that would mean that its components will be the
appropriate means and methods that are implemented in the
framework of well-defined law enforcement functions: opera-
tional and investigative activities, inquiry, preliminary investi-
gation of the compliance with the criminal law.

This mechanism is applied to counter, for example, crimes
related to trafficking in narcotic drugs and psychotropic sub-
stances will include, first, a series of functions of criminal
justice; Second, a set of law enforcement activities to ensure
control over the legal trafficking in narcotic drugs and psycho-
tropic substances, and pre-trial proceedings in cases of crimes
and offenses, excited by the results of this monitoring, the
presence to the legitimate reasons and grounds and, thirdly, a
group of measures of a preventive nature.

Model of the mechanism will function effectively condi-
tional on the implementation arrangements that determine
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the subjects of these functions, as well as legal measures,
providing them the appropriate authority. With the help
of organizational and legal measures under review mecha-
nism is primarily formed, and then operates. In the pres-
ence of certain conditions to the mechanisms for combating
crime upgraded.

Considering the nation-wide measures to fight crime and
their relationship with the mechanism of combating crime,
should recognize their basic nature of the functioning of the
mechanism as the nation-wide reaction to crime in general.
This is achieved by the proper implementation of its own
political, economic and social measures to prevent the crisis
state of society, as well as by deliberate action on the organi-
zational and legal measures by which mechanism is formed
by combating crime.

In general, the mechanisms for combating crime should
be understood as a set of interrelated functions of law enforce-
ment focus, the contents of which are the appropriate means
and methods of influence on these social-negative phenom-
enon. The subjects of these functions are defined in the legal
order. As a result, it creates and updates a model of an appro-
priate mechanism, the effectiveness of the work depends on
the measures that are national in nature.

Mechanisms for combating crime are formed by carrying
out organizational measures related to the definition, mod-
ernization or the creation of new government agencies, de-
signed to resist crime. At the same time of special importance
to determine their goals and objectives, and then the corre-
sponding system and structural devices, form of organization,
interaction with other law enforcement agencies and other
entities whose activities are focused on the implementation
of anti-crime activities.

No less important for optimal combating crime legal ac-
tion, creating a legitimate basis to combat crime. These lead
to the effective legislation in the sphere of combating crime.

For example, criminal law and criminal procedure law is
considered only in relation to the problem of combating
crime, representing only one of the tools of resistance. This is
the mechanism of differentiation of social conditions, rela-
tionships, activities into two classes: the permissible without
requiring exposure of the state, and those who exercise of
this right are defined as unacceptable as requiring coercive
state action.

In fact, the role of the criminal law is not limited to
only the tasks to crime. It has a significant influence on the
processes that underlie outside the criminal sphere. Solv-
ing optimization problems of legal relations shows that the
right serves as a link between the criminal and the other
processes in the society.

On the one hand, the impact on the criminal process
modifies the system of social relations. Change and evalua-
tion activities, change of activity, behavior change and social
processes. On the other hand, the very legal space is deter-
mined by the states and processes in a variety of public rela-
tions. Changes in social relations outside the crime and caus-
ing changes in the field, makes change, amend the system of
combating crime.

Today, it is clear that we need not fight against crime, and
such an organization of social relations, which will optimize
the crime, to put it in an environment in which the costs of
combating crime and loss in the amount of crime is minimal.

Organizational and legal measures create the precondi-
tions for direct law enforcement agencies to detect, detection
and investigation, prevention and suppression of unlawful
acts. There is an important application time because due to the
criminal law, criminal procedure, search operations is the pro-
cess of implementation of the criminal policy to combat crime.

Organizational measures aimed at creating a mechanism
for combating crime in criminology individual scientists as-
sociated primarily with the structural maintenance of com-
bating crime. Others view organizational measures to combat
crime in a broader sense, believing that they are intended to
contribute to neutralize or minimize the criminogenic effects
of unprofessional management and organizational activities.
In particular, according to Burlakov V.N., among organiza-
tional will include measures to improve the management of
migration processes of the population, to test the efficient and
financially secure mechanism for social adaptation of persons
released from prison, etc. [6, 183].

There is a point of view that organizational measures to
combat crime are criminological forecasting and program-
ming of the fight against crime, ensuring interaction between
law enforcement agencies, increase management efficiency in
the fight against crime, etc. [7, 32].

It seems appropriate to share the view of Borodin S. V. and
other criminologists, in particular, of Malkov V. D., Maslov S.,
Pleshakov V. A., Tokarev A.F., who believe that the elements
of the organizational framework for the prevention of crimes
are appropriate functional and structural information and ana-
lytical support for preventive activities of law enforcement
body, criminological forecasting, planning and programming,
as well as the organization of internal and external coopera-
tion in the field of preventive work [8, 95-187].

This indicates that the responses to crime and manifesta-
tions of social pathology, is based on a system of interrelated
organizational elements. In this case, the organization may have
to crime and national and regional, as well as develop appropri-
ate, in the activities of state bodies and public organizations.
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Judges — carriers of the judiciary, legal status and legal regulation

Abstract: The article clearly defined problems in the system of law enforcement bodies of the Republic of Ka-
zakhstan. One of the branches of government is the court, designed to administer justice. Justice in the Republic of

Kazakhstan shall be exercised only by the court for the purpose of considering and resolving various social conflicts,
which are based on actual and alleged violation of the rights of subjects. Courts hear civil, criminal and administrative

cases in the procedural forms prescribed by law.

Keywords: the judiciary, the judge’s independence, the legal status of the law.

“The judge is independent, but its independence is clearly
regulated by law, t. e. “limited”, outlined the legislative, norma-
tive legal acts, which the judge strictly subordinate”.

The Constitution of the Republic of Kazakhstan in 1995
proclaimed the separation of the judiciary from the executive
and legislative authorities, highlighting it as an independent
branch of government. Purpose of the judiciary is to imple-
ment the protection of the rights, freedoms and legitimate in-
terests of citizens, state bodies, organizations, enforcement
of the Constitution of the Republic of Kazakhstan, laws and
other normative legal acts, international treaties of the Repub-
lic. Thus plays the role of the judiciary in the first place, the
arbitrator to resolve all conflicts and disputes about the law,
and, secondly, — body providing performance and adherence
to the rule of law in the state.

The judge is a person appointed or elected in accordance
with the law as a judge working in the appropriate court and
exercise its powers in a professional manner.

The legal status of judges includes independence and
tenure of judges, as well as its integrity. Independence means
that judges are independent and subject only to the Consti-
tution. Nobody has the right to interfere in the administra-
tion of justice and to exert any influence on the judge. The
judge is not obliged to give any explanations concerning
the discussed or put in the production of cases (Art. 25 of

the Constitutional Law on the Judicial System and Status
of Judges).

The legal status of judges is governed by the legislation
on the judiciary in the Republic of Kazakhstan, which is
a system of normative legal acts determining the order of
formation of vessels, the principles of their organization
and activities, the judicial system, the composition, struc-
ture, competence of each court level, and the legal status
of judges.

The main documents regulating the activities of the courts
and the status of judges is the Constitution of the Republic of
Kazakhstan and Constitutional Law Ne 132-IT dated Decem-
ber 25,2000 “On the Judicial System and Status of Judges of
the Republic of Kazakhstan”.

In accordance with Article 77, paragraph 1, of the Con-
stitution of the Republic of Kazakhstan and Art. 25 of the
Constitutional Law on the Judiciary judge with justice shall
be independent and subject only to the Constitution and the
law. The judge in the exercise of the powers vested in them by
law are not subject to any authorities and officials of the execu-
tive and legislative branches of government and accountable
to a higher tribunal.

“The judge is independent, but its independence is clearly
regulated by law, ie. E. "Limited”, outlined the legislative, regu-
latory legal acts, which the judge strictly subordinate.”
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Casework court is not bound by the opinion of partici-
pants of the trial, he did not favor either the prosecution or the
defense. The judge in proceedings must be impartial and make
decisions on their inner conviction, based on an assessment
of the evidence and considered to be guided in this case only
the Constitution and the law.

He independence of judges is protected by the Constitu-
tion and laws, and is provided by:

1. the statutory procedure for the administration of

justice;

2. the prohibition under threat of prosecution of what-
soever interference in his work on the administration
of justice;

3. the establishment of liability for contempt of court;

4. establish procedures for the selection, appointment,
termination and suspension of powers of a judge, his
right to resign;

S. provision of judges by the State of contents and social
security appropriate to their status.

One of the branches of government is the court, designed
to administer justice. Justice in the Republic of Kazakhstan
shall be exercised only by the court (Article 75 of the Con-
stitution of Claim 1) to consider and resolve various social
conflicts, which are based on actual and alleged violation of
the rights of subjects. Courts hear civil, criminal and adminis-
trative cases in the procedural forms prescribed by law.

Judicial power is exercised on behalf of the Republic of
Kazakhstan and is intended to protect the rights, freedoms
and legitimate interests of citizens and organizations for en-
suring the observance of the Constitution, laws and other
normative legal acts, international treaties of the Republic.

Everyone is guaranteed judicial protection against any un-
lawful decisions and actions of public bodies, organizations,
officials and other persons that infringe or restrict the rights,
freedoms and legitimate interests under the Constitution and
laws of the republic.

No one may be deprived of the right to a hearing in com-
pliance with all requirements of law and justice, competent,
independent and impartial tribunal.

The judges in the administration of justice are indepen-
dent and subject only to the Constitution and the law. Not
allowed the adoption of laws or other normative legal acts that
would impair the status and independence of judges.

What is interfering with the activities of the court of jus-
tice is prohibited and punishable by law. On specific cases not
under reporting.

Judicial decisions and the requirement of judges in the ex-
ercise of their powers are binding on all public authorities and

their officials, individuals and legal entities. Failure to comply
with court decisions and requirements of the judges entails
liability under the law.

According to the Constitution (Article 79 item 3) and the
Decree of the President having the force of constitutional law
of 25 December 2000 “On the Judicial System and Status of
Judges of the Republic of Kazakhstan” judges may be:

- Accitizen of the Republic of Kazakhstan.

- Reached the age of 25 years.

- Ahigher legal education.

-  Impeccable reputation.

- Experience in the legal profession for at least two years.

- Passed a qualifying exam.

- Has successfully completed an internship.

- Have received positive feedback plenary session of

the court.

Superior court judge must be a citizen, meet the above
requirements, having experience in the legal profession for at
least S years, of which, as a rule, at least two years by the judge.

The judge is obliged to:

— Strictly observe the Constitution and laws of the Re-
public of Kazakhstan.

— In carrying out its constitutional responsibilities for the
administration of justice, as well as during off-duty respects
with the requirements of judicial ethics and avoid anything
that could discredit the authority and dignity of a judge or
raise doubts as to its objectivity and impartiality.

— Oppose any attempts of unlawful interference with the
administration of justice.

— To preserve the confidentiality of judicial deliberations.

The office of judge is incompatible with a deputy’s mandate,
holding other paid offices except teaching, research and creative
activities, engage in entrepreneurial activity, enter a governing
body or a supervisory board of a commercial organization.

Judges may not be in parties, trade unions, to advocate for
or against any political party.

Thus, the law, in addition to citizenship, sets the age, edu-
cational, professional and moral qualifications. This is due
to the nature of the judicial activity that requires not only
sufficient theoretical knowledge and practical experience of
presence, which usually comes with age, but also moral per-
fection. The judge must be honest and well-mannered man,
be not an evil character in all cases be dignified. Impatience,
irritability, inability to listen patiently to the parties and other
participants in the process prevent the imposition of impar-
tiality and rightly solutions. According to the “Basic Principles
on the Independence of the Judiciary”, candidates for judicial
office shall be individuals of integrity and ability.
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YcMoTpeHue npaBonpuMeHnTesNia B OCBO00XAEeHUMN OT
HakKa3aHus B CBSI3U C UBMEHEeHUueM 00CTaHOBKM

AHHOTaIUs: CTaThsI OCBSIIEHA YCMOTPEHHIO OPraHa B MHCTUTYT OCBOOOXAEHHS OT HAKA3aHMs B CBSA3H C U3Me-
HeHHeM cpeabl. [IpHBOAATCS apryMeHTbI, TO3BOASIONIKE CYAUTD O PACITMPUTEABHOM TOAKOBAaHUH COAEPKAHMS HOPMBI
AASL OCBOOOXKAEHHUS OT HAKA3AHHS B CBS3H C U3MEHEHHEM CUTYAIIUH U IIPEAAATAIOTCS PellleHH s], HaTpaBACHHbIe Ha
Cy>KeHHe CyAeHCKOTrO yCMOTPEHHs IIPU MPUMeHEeHUH OCBOOOXKAEHHS OT HAKA3aHH B CBS3H C U3MEHEHHEeM CHTYaIlHH.

KaroueBbIe cAOBa: yCMOTpeHHe OpraHa, 0CBOO0XAEHHe OT HAKA3aHHs B CBSI3U C U3MEHEHHEeM CUTYaI[HH, YeAOBEK,
KOTOPBII COBEPIIHA IIPECTYIACHIE HeOOABIIOH HAM CPEAHEN TSDKECTH, ITOTeps 001IIeCTBEHHOH OIIACHOCTH, CUTYAIjHs,
U3MEHMTD CUTYaIUIO.

YcMmoTpeHne IpaBOIPHMEHHUTEAS. KAaK IPABUAO CBS-  IIPEAOCTABASIOT BBIOOP TOTO HAM MHOTO BAPUAHTA PeLIeHFs
3aHO C TOAKOBAaHHMEM HOPM YIOAOBHOIO 3aKOHA, KOTOpble  COOTBEeTCTByomed mpobsembl. OHO mpeacTaBasieT cO60i
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AESITeABHOCTb IIPABOIPUMEHUTEABHBIX OPTaHOB, B TOM YHCAe
U [IPYL PeaAU3ALIUY OCBOOOKACHIIST OT HAKA3aHUSI B CBSI3H C U3~
MeHeHHeM 0OCTaHOBKH.

OcBObOXKAEHNE OT HAKA3aHUS B CBSI3U C M3MEHEHHEM
o6cTanoBKY, copepxurcs B cT. 80.1 YroaosHoro kopexca PO
«OcBoOOXKAEHHE OT HAKA3aHUS B CBSI3U C M3MeHeHHeM 00-
CTaHOBKM>. Takoe OCBOOOXAEHME HA CETOAHSIIHUI ACHB
BO3MOJXKHO AWILIb IO pemneHuio cyaa. CAeAOBaTeABHO, KPYT
Cy0beKTOB NPABONPUMEHEHUSI B 9TON YacTH OrPaHHYEH,
9TO, HECOMHEHHO, SIBASIETCSI IIOAOXKUTEABHBIM ACIIEKTOM pac-
CMaTpUBaeMOM MPOOAEMBI, IOCKOABKY B paHee AEHCTBYIO-
IeM 3aKOHOAATEABCTBE IIOMIMO CyAQ IIPUHUMATD pelleHre
[0 AQHHOMY BOIIPOCY MOTAY CYA, IIPOKYPOP, a TAK)Ke CACAO-
BaTeAb U AO3HABATEAD C COTAACHS IPOKYPOpPa. ITO OTIACTH
CIIOCOOCTBYET OrPaHIIEHHIIO BO3MOXKHBIX 3A0YIIOTPebACHHI
npasonpuMenuTeAsMu. OAHAKO, eCAM OOPATUTh BHUMAHIE
Ha coaepxanue cT. 80.1 YK PD To MOXXHO IIPHUATH K BBIBOAY,
9TO ee PeaAm3alHsl He BCeIAA TO3BOASIET IPABOIPHIMEHUTEAIO
OCYILIECTBASITH BEPHOE TOAKOBAHIE AQHHOM HOPMBI, B CBSI3U
C 4eM Ha IIPAKTHKe BOHUKAIOT PA3AUYHOTO POAQ CAOXKHOCTIHL

Tax, ct. 80.1 YK PD peraaMeHTHpPYeT cAeAyIoOIiee: AUIIO,
BIIepBbIe COBEpIIMBIIEE IPECTYIIACHIE HEOOABLION AU CPeA-
Hell TSDKeCTH, OCBOOOXXAQETCSI CYAOM OT HAaKa3aHMs, ecAr Oy-
AET YCTAaHOBAEHO, YTO BCAEACTBHE M3MeHEHMsI 00CTaHOBKU
9TO AMIL[O HAU COBepIIEHHOE UM IIPECTYIAEHHE IIePeCcTaAr
OBITH OOLIECTBEHHO OIACHBIMHU. 113 ee TOKOBaHMS BBITEKA-
eT CAeAyIOlllee: AUIIO AOAKHO BIIEPBble COBEPIIUTH LIPECTy-
IIAEHHE, KOTOPOE AOAKHO OBITh HeOOABIION HAU cpeaHen
TSDKeCTH. AHIIOM, BIlepBble COBEpIIMBIINM IIPECTYIIACHIEe
II0 YTOAOBHOMY 3aKOHY, IIPU3HAETCS AULIO, He COBepILIaBIIee
ero Au0o paHee COBepIIaBIIee, HO CYAUMOCTD 32 Hero 6Obia
CHSTA VMAM IIOTAIleHAa B YCTAHOBACHHOM 3aKOHOM IIOPSIAKE.
IpecTynaeHns HEOOABIIOH TSDKECTH IIPEACTABASIIOT COOOI
YMBILIAEHHBIE 1 HEOCTOPOXKHBIE AESIHIIS, 32 KOTOPBIE MAKCH-
MaAbHOE HAKa3aHUe, He [IPEeBBIAET TPEX AeT AMIIEHNs CBO-
60abL. TIpecTynaeHns cpeAHel TSDKECTH 9TO YMBILIAEHHbIE
U HEOCTOPOJXKHBIE AESHUS, 3 COBEpLIeHNe KOTOPBIX MAKCHU-
MaAbHO€ HAKa3aHUe, He IPEBbIIIAeT [ITH AT AULIEHIS CBO-
OOABL, 1l HEOCTOPOIXKHbIE AESTHIS, 32 KOTOPbIe MAKCUMAABHOE
HaKa3aHIe, IPeBbIIIaeT TPU TOAQ AUIIEHNS CBOOOABL B aToit
9aCTU pacCMaTpUBaeMasi HOPMa COAEPIKHT IIOAOXKEHMS 3aKO-
Ha ABAAOIIHECS ITIOHATHBIMU U X HPI/IMeHeHI/Ie HE ITOAACKHUT
PAaCIIMPUTEABHOMY TOAKOBAaHUIO. CAOXKHOCTD IIPEACTABASIET
OCTABIIASICS. KOHCTPYKLUSL. 3aKOHOAATEAD 3aKPEIIASIET, YTO
[PY HAAWYWH 3TUX OCHOBAHUI AUIIO OCBOOOXXAAETCSI CYAOM
OT HaKa3aHUS, eCAU OYAET YCTAaHOBAEHO, YTO BCACACTBHUE H3Me-
HeHUS 06CTAaHOBKHY 9TO AULIO HAU COBEpLIEHHOE MM IIPeCTy-
I[IACHIE IlepecTaAd ObITh 00IeCTBEHHO OMAacHbIMHU. 13 yero
CAEAYeT, 9TO eCAU AWLIO BIIEPBbIE COBEPIIHAO IIPECTYIIACHNE
HeOOABIION HAU CPEAHEH TSDKECTH, eI0 0CBOOOXKAAIOT OT Ha-
Ka3aHIIS, IIPU COOAIOACHIH ABYX CACAYIOLINX YCAOBHIA: yTpara
001I1eCTBEHHOM OMACHOCTH AHIJOM U yTpaTa 0bIjeCcTBeHHOM
OITACHOCTH IIPECTyIIACHHEM. YTOAOBHBII 3aKOH B 9TOM CAY-
Jae IPe3IOMUPYET, 9TO AUII0 CaMo 1o cebe obaapaer obme-
CTBEHHOM OIIACHOCTBIO, BHE 3aBUCUMOCTH OT COBEPIIEHHOTO

MM TIpeCTyTIAeHHs. DTa MO3ULMs He BepHA U KpailHe OTacHa,
IIOCKOABKY BO3BpAIIaeT HAC B AAAEKOE IIPOIIAOE, KOTA OCY-
I[eCTBASAMCD Hay4Hble pa3pabOTKU 03BOASIONIE TOBOPHTD
0 «BPOXXAEHHOM TIPECTYTIHHKE >, CEHUac 5Ke MOXHO BECTH
pedb, 0 TOM, YTO O6IeCTBEHHAS OTIACHOCTD AHIA He MOXKET
CYIIeCTBOBaTh CAMOCTOSATEABHO, OHA BO3HHUKAET AHIID B CBSI-
31 C COBEpIIEHHBIM MPECTyMAeHHEeM. BTopoe ycaosue mpe-
TIOAAraeT, YTO BO3MOKHA yTpaTa 06IecTBeHHO OMACHOCTH
TIPeCTyTACHUEeM, TaKas CHTYalUs BIIOAHE pPeaAbHa, B TIO-
AOGHOTO POAA CAYYasX IOCPEACTBOM PeaAU3aLiHH METOAOB
YTOAOBHOI TOAMTHKH MOYKHO TOBOPUTD KaK O ACKPUMHHAAH-
3aljUM B 11eAOM, 1 O MPEKPaIeHHH YTOAOBHOTO A€AA B CBA3H
C OTCYTCTBHEM B AeHCTBHAX AMIIA COCTaBa TPECTYTACHHS,
a He 00 OCBOOOXKAEHU OT HAKA3AHIIS B CBSI3U C U3MEHEHeM
o6cranoBku. O4eBUAHO, YTO MPABOTPUMEHEHHE B ITOH CH-
TYaIHH OCAOKHSETCS CAMHM COAEPYKaHHEM HOPMbI, KOTOpast
HTHOPUPYeT KaK MIOAOKEHHS ACHCTBYIONIEr0 3aKOHOAATEAD-
CTBa, TAK M TEOPETHYECKHeE Pa3pabOTKH, HMEIOIHecs Ha STOT
cuer. CymecTByer eme 0pHa Ipo6AeMa, KOTOpask HO3BOASIET
YaCTO YCOMHHTBCSA B CIIPABEAAHBOM YCMOTPEHUH IIPH PUHS-
THH peleHus 06 0CBO6G0XACHHUH OT HAKa3aHHU B CBSI3H C U3-
MeHeHueM obcranoBk. Tak, YK PO ompepeasier, uTo yrpara
06111eCTBEHHO OMIACHOCTH MOYXeT TIPOUCXOAHTD BCACACTBUE
M3MeHeHUs 06CTaHOBKH. OTHOCUTEABHO MOHATHS O6CTa-
HOBKHU HeT EAUHOTO TIOAXOAQ B HayKe YTOAOBHOTO TIPaBa, To-
CKOADBKY 3TO SBA€HHE KaK IIPABUAO BKAIOYAET PasAMYHble CO-
CTaBASIION[HE, i B TEOPHH yTOAOBHOTO TIPaBa BOCIIPHHUMAETCS
B pasHbIx Bapuanusx. OnpeaeAsis IpaBOByIo IPHPOAY 06cTa-
HOBKH B HayKe yTOAOBHOTO IIPaBa MPEACTABASIOT Pa3AUYHbIE
MHEHHS, B OCHOBHOM OTHOCUTEABHO COCTABASIOIMX 06CTa-
HoBku. K mpuMepy, 06CTaHOBKA OXBAThIBAET MHUPOKHE KPYT
SBAEHMIT U BKAIOYAeT O6I[yI0 HCTOPHYECKYIO U COI[HAABHO-
TIOAHTHYECKYIO0 06CTAaHOBKY U KOHKPETHBIE YCAOBHS SKUSHH
¥l ACSTEADHOCTU KOAAEKTHBA, B KOTOPOM GBIAO COBEPILIEHO
npecrynaenue [1]. O6cTaHOBKA 9TO yCAOBHS COBEpIIEHUS
KaKoro-Au6o pesHus [2], COBOKYIHOCTb B3aNMOAEHCTBYIO-
X 06CTOATEABCTB, TP HAAMYHU KOTOPHIX COBEPIIAETCS
npectynaenue [3], 06beKTUBHbIE YCAOBHS, B KOTOPBIX IIPO-
HCXOAMT cobbiTHE mpecTymaenus [4]. O6cTanoBKa — 9TO
COCTOSIHME SBACHHS, XapaKTePH3YIONIeecs TOAUTHYECKIMH,
9KOHOMHNYECKUMU, UACOAOTHICCKNMHU U THBIMHU CBOﬁCTBaMI/I,
B OTIPEACACHHOM MeCTe U Ha OTIPEACACHHbIH OTPE30K Bpe-
MeHH, BAUSIOIUMH Ha KATETOPHIO U CTEeHb BBIPAKEHHOCTH
06111eCTBEHHO OIACHOCTH COBEPIIEHHOTO MPECTYITHOTO Ae-
SHYS M AMLI, eT0 coBepmuBInero. He BAaBasCh B AUCKyCCHIO
OTHOCHTEABHO AQHHOTO TIOHATHSI, OTMETHM, YTO KK TIPaBH-
A0, 06CTAHOBKA 3TO KOHKPeTHbIe 06cTosTeAbCTBa (ycA0BHUS),
B KOTOPBIX IPOUCXOAUT Kakoe-AH60 cobbiTie. MOXHO cO-
TAACUTDBCS C TeM, YTO O6CTAHOBKA MOKET BAMATD Ha CTeTleHb
BHIPXKEHHOCTH OOIIECTBEHHOH OMACHOCTH YMEHbIIATD,
MAM HA060pOT TIOBBIIATH ee. ECAM 06CTaHOBKA MOXET BAH-
ATb HA CTeTeHb BHIPAXKEHHOCTU O6IeCTBEHHOMN ONACHOCTU
TIPeCTyNAEHH S, TO BO3HUKAET cepbesHas MpobaeMa CBs3aH-
Has C TeM, 4TO MOXeT AU ee u3MeHeHUe (OGCTAaHOBKY) BAH-
ATb Ha YTpaTy obulecTBeHHO! omacHocTH. Ee usMenenue

69



Section 12. Criminal law and criminology

CBSI3aHO C M3MeHeHHeM BHYTPeHHHX COCTaBAsiiomux. Paspe-
LIUTD AQHHYIO IPOOAEMY [IOMOTAeT CaM 3aKOHOAATEAD HCXOAS
u3 ToAKoBaHUA CT. 9 YK PO «AeficTBre yTOAOBHOTO 3aKOHA
BO BpemeHm> H CT. 10 YK PO «O6parHas cuAa yroAOBHOTO
3aKoHa>». [ae pedb HAET O TOM, YTO BpeMeHeM COBepLIeHIUS
IPeCTYIAEHNS IPU3HAETCS BpeMs COBEPILICHS 001eCTBEHHO
onacHoro peiicTBus (6€3AefiCTBIS) HE3ABUCHMO OT BpEMeHH
HACTYIIA€HUS IOCACACTBU, A IPECTYITHOCTb H HAKA3yeMOCTDb
AesTHISI OTIPEAEASIIOTCS yTOAOBHBIM 3aKOHOM, ACHCTBOBABIINM
BO BpeMs COBEpIIEHUS 9TOTO AesiHus. [IpaBraa oOpaTHOI
CHABI YTOAOBHOTO 32KOHA YCTAHABAMBAIOT IIOAOXKEHHE CO-
FAACHO KOTOPOMY YTOAOBHBI 3aKOH, YCTPAHSIONIUI IIPeCTyII-
HOCTb A€SHUSI, CMSTYAIOIINIT HAKa3aHUe MAY UHBIM 00pasoM
YAYYIIAIOLIUI ITOAOXKEHHE AMIjA, COBEPIIMBIIErO IPecTy-
[IA€HHEe, UMeeT OOpaTHYIO CHAY M yTpaTa OOIjecTBEHHOM
OIIACHOCTH BO3MOXXHA TOABKO B CBSI3U C IIPUHSTHEM HOBOTO
YTOAOBHOTO 3aKOHA YCTPAHSIOIIETO IPEeCTYIIHOCTD AESHUS,
a He BCAEACTBIIe H3MeHeHNUsI 00cTaHOBKU. TOAKOBAHIE TAaKOTO
OCHOBAHIS KAK «HM3MeHeHVe 06CTaHOBKU» B CyAeOHOI IIpaK-
THKe B IOAHOM OO'beMe AOXKUTCS Ha [IPABOIPHMEHUTEAS, I10-
CKOABKY TE€OPHsI yTOAOBHOTO IIpaBa He AAeT OAHO3HAYHOIO
OTBeTa Ha 3TOT BOIIPOC, TO JKe caMoe nMeeT MecTo 1B YK PO,
TA€ 9TO MOHSITHE OTCYTCTBYeT. PacumpuTeAbHOe TOKOBAHHE
H3MeHeHUsI 0OCTAHOBKY B 9TOM CAydYae OAHO3HAYHO BBICTYIIA-
eT B KayecTBe HeraTUBHOTO siBAeHUs. O 4eM CBHAETEAbCTBYeT

HMEIOIIAsICS TPAKTUKA peaAusaun. Tak, HCXOAS U3 aHAAU3A
YTOAOBHBIX A€A MBI IIPHIIAU K BBIBOAY O TOM, YTO 4ACTO OCBO-
GOKACHHE OT HAKA3aHWS B CBA3HU C M3MEHEHNeM 06CTaHOBKHI
[IOAMEHSIETCSI MHBIMH BUAAMH OCBOOOXKAEHHUS OT YTOAOBHOMN
OTBETCTBEHHOCTH M OT HAKa3aHMs, YTO SIBHO HEIIPUEMAEMO
H 9TO SIBASIETCSI CACACTBHEM HEBEPHOM TPAKTOBKH «H3MeHe-
Hye 06cTaHOBKM>. Harnpumep, Ha IIpakTHKe 9TO CBA3BIBAIOT
C HOCAeAy}OH.II/IM IIO3UTUBHBIM IIOBEACHHEM BUHOBHOI'O 1 HPI/I-
3HAKAMHU AESITEABHOTO PACKASIHIS, B TOM YHCAE BO3MEIeHIS
yl.uep6a nu HPI/IMI/IpeHI/Iﬂ C HOTepHeBI.HI/IM, C HAANYHEM yAHua
Pa3AMYHOrO poAAd 3a00A€BaHUIl, NIPU3BIBOM HA BOEHHYIO
CAYKOY, YBOABHEHUSI C PabOTHI, CMEHBI MeCTa JKHTEAbCTBA
U T.11. Bce mepeuncaeHHOe BPsIA AU CBHAETEALCTBYET O TOM,
9TO IPOUCKXOAUT BCAEACTBHE U3MEHEHMs 00CTaHOBKHU yTpara
06IIecTBeHHOM OIIAaCHOCTH.

CaepOBaTeABHO, C y4€TOM U3A0XKEHHOTO MOXKHO KOHCTA-
THPOBATb, YTO COAEP)KAaHHE HOPMBI IIPEAyCMATpPUBAIOLIei
0CBOOOYXKAEHUE OT HAKA3aHUSA B CBA3U C U3MEHeHHeM 06CTa-
HOBKH [T03BOASIET IPABOIPUMEHUTEAIO IIPHHIMATD PeLIeHs
OCHOBaHHbIE He Ha 3aKOHE U YTOAOBHO-IIPAaBOBOI AOKTPHHE,
a HCXOASI U3 CBOETO BHYTPEHHETO YOeKAEHMs, YTO He BCETAd
CBUAETEAbCTBYET O €€ IIPAaBUABHOM U 3aKOHHOM peaAu3aliuu.
B cBasu ¢ Tem, uto cr. 80.1 YK PO nporusopednt Kak AOK-
TPHHE, TaK U ACHCTBYIOI[eMy 3aKOHOAATEABCTBY €€ HY>KHO
uckaounTh u3 YK PO.
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YronoBHO-npaBoBas Npupoaa oCBOOOXAEeHUS OT Haka3aHNS B CBA3U
C UCTeYEeHUeM CPOKOB A,aBHOCTU 0OBUHUTEJIbHOIO NPUroBopa
cyAa rno poccuicKomMy yrosioBHOMY 3aKOHO4aTeIbCTBY

AHHOTaIIIfUI: CTaTbhs ITIOCBAIICHA YI'OAOBHO-HPaBOBOI;I IIPUPOAE OCBO60}KACHI/I$I OT HaKa3aHWs B CBsA3HU C HCTEYEC-

HHeM CPOKOB AQBHOCTH OOBUHUTEABHOTO IIPUTOBOPA CYAd. BBISIBACHDBI KPHTEPHHU IMO3BOASIOIINE PA3BAMYATH, OCBO-

60)KA€HI/Ie OT HaKa3aHU: B CBA3H C HCTEYEHHEM CPOKa AABHOCTHU OOBMHHTEABHOTO IIpUroBopa Cypa u OCBO60>KA€HI/I}E[

oT YFOAOBHOﬁ OTBETCTBEHHOCTH B CBA3H C UCTEYCHHEM CPOKOB AABHOCTH. HPBACTaBAeHI)I OCHOBaHU IPUMEHEHH

TaKOro OCB060>KACHI/UI, OIIPEAEAEHDI KaTETOPHHU AHII, B OTHOIIEHNH KOTOPBIX IPUMEHEHHE OCBO60)KA€HI/I}E[ OT HaKa-

3aHM B CBA3H C HCTEICHUEM CPOKOB AABHOCTH OOBMHHMTEABHOTO IIpUroBOpa CyAd HeueAecoo6pa3Ho.

KaroueBbie caoBa: OCBO60)KACHI/IE OT YTOAOBHOI'O HaKa3aHM:1, OCHOBaHM OCBO60)KA€HI/I$:[ OT HaKa3aHMS, OCBOOOX-

A€HIE OT HaKa3aHM:I B CBA3U C UCTEIEHHNEM CPOKOB AABHOCTHU OOBHHHUTEABHOTO IIpPUTOBOPA CYyAd, OCHOBAHMT OCBO60)KA€-

HII OT HaKa3aHM: B CBA3H C HCTEIEHNEM CPOKOB AABHOCTH OOBHHUTEABHOTO IIPUTOBOPA CYAQ, TEIEHHNE CPOKA AABHOCTH.

OcBoboXAEHNE OT OTOBIBAHMS HAKA3aHMUS B CBSI3U C UCTeE-
YeHHeM CPOKOB AABHOCTH OOBUHUTEABHOIO IIPUTOBOPA CYAQ
IPeACTaBASIeT COOOI OANH 13 BUAOB OCBOOOXKACHIS OT yTOAOB-
HOTO HAKA3aHUs, KOTOPBIH HAPSAY C APYTHMH COCPEAOTOYEH
BrAaBe 12 YroaosHoro kopekca Poccuiickoit Qepeparimu «Oc-
BOOOXKAEHHE OT HakazaHusa>»>. OCBOOOXACHHE OT OTOBIBAHUSA
HAKa3aHUS B CBS3H C HCTeYEHHEM CPOKOB AABHOCTH OOBUHU-
TEABHOTO IIPHIOBOpa CyAa peraamenrupyercs cT. 83 YK PO,
OHa 3aKpeIAsIeT CACAyIolIee:

1. Awuro, ocy>kaeHHOe 3a COBepIIeHHe IPeCTyIIACHIHS,
OCBOOOXAAETCS OT OTOBIBAHUS HAKA3aHUS, €CAY OOBUHUTEAD-
HbII IIPUTOBOP CYAQ He OBIA PUBEACH B HCIIOAHEHHE B CACAY-
IOIITHe CPOKH CO AHS BCTYTIAGHHS €rO B 3aKOHHYIO CHAY:

a) ABA TOAQ TIPH OCYXKAGHHH 32 IIPECTyIACHHE
HeOOABILION TSHKECTH;

6) MIECTD AET IPH OCYXKACHUH 32 IPECTYIIACHHE CPeA-
Hel TSDKeCTH;

B) AECSATD AT IIPH OCYXXACHUHU 32 TSKKOE MPECTy-
[AEHHE;

I) ITHAALIATD AET IIPU OCYXKAEHUH 32 0CO60 THKKOe
IpecTyTIACHHe.

2. TeueHune cpoKOB AABHOCTH IPHOCTAaHABAMBAETCS],
€CAU OCY>XACHHBIN YKAOHSIETCSI OT OTOBIBAHUS HAaKa3aHHSL.
B aTOM cAyyae TedeHHE CPOKOB AABHOCTH BO30OHOBASIETCS
C MOMEHTA 3aA€PXKAHUS OCY>KACHHOTO HAHU SIBKU €ro C II0-
BUHHOM. CpOKM AQBHOCTH, UCTEKIINe K MOMEHTY YKAOHEHMS
OCY>KAEHHOTO OT OTOBIBaHMS HAKA3aHHSI, IIOAAEXKAT 3a4ETY.

2.1. TeyeHHe CPOKOB AABHOCTH IIPHOCTAHABAMBAET-
Csl, €CAH OCYXXACHHOMY IIPEAOCTABAEHA OTCPOYKA OTOBIBAHIS
HakaszaHus. B aToM cAydae TedeHHe CPOKOB AABHOCTHU BO306-
HOBASIETCSI C MOMEHTa OKOHYaHHUSI CPOKA OTCPOUKH OTOBIBA-
HISI HAKa3aHMS, 32 ICKAIOUeHHEM CAYYaeB, TPEAyCMOTPEHHbIX
9.3u4cr. 82 u4. 3 cr. 82.1 YK PO, Au60 c MOMEHTa OTMEHBI
OTCPOYKH OTOBIBAHIS HAKA3AHMA.

3. Bompoc o mpuMeHeHUH CPOKOB AABHOCTH K AHILY,
OCY>XACHHOMY K CMEPTHOF Ka3HH HAU IIOXH3HEHHOMY AH-
LIeHUI0 CBOOOABL, pelnaercs cyAoM. Ecau cyp He couTeT BO3-
MO>KHBIM IIPUMEHHUTD CPOKU AABHOCTH, STH BUABI HAKA3AHHI
3aMEHSIOTCS AMIIeHeM CBOOOADI Ha OTIPEeASAEHHBII CPOK.

4. Kaunam, ocy>kAeHHBIM 32 COBEpIIIEHHE IPeCTyIIACHHUI,
npeaycMoTpeHHBIX cT. 205, 205.1, 205.3, 205.4, 205.5 YK PO,
9.3 u 4 cr. 206, 4. 4 cr. 211, ct. 353, 356, 357 u 358 YK P®,
a PaBHO OCYXXAEHHBIM 3a COBEpILEHIe COMPSDKEHHBIX C OCY-
I[eCTBACHHEM TePPOPHCTUYECKOM AESITEABHOCTH IIPECTYIIAe-
HUH, IPeAyCMOTPEHHbIX CT. 277,278,279 1 360 YK PO, cpoxu
AABHOCTH He IIPUMEHSIIOTCSL.

Bormpoc 06 yroA0BHO-IIPaBOBOIL IIPHPOAE OCBOOOKAE-
HMS OT OTOBIBAHIS HAKA3AHHS B CBSI3H C ICT€YEHHEM CPOKOB
AABHOCTH OOBUHUTEABHOTO IPUrOBOPA CYAQ B HAYKE YTOAOB-
HOTO IIpaBa CTABHACS KpailHe PeAKO, Ha IIEPBBII B3TASIA 9TO
CBHAETEABCTBYET O TOM, YTO OCHOBAHUS U YCAOBHUSI, AAHHO-
ro BHA2 OCBOOOXAEHIS BIIOAHE Y4eTKO CHOPMYAMPOBAHEL
3aKOHOAATEAEM U KPOMeE TOTO, AAHHbIN BUA OCBOOOKAEHUS
HOCHT HMIIEPATHBHBIA XapaKTep ero IpUMeHeHHe CYAOM
SIBASIETCSL 00513aTEABHBIM IIPU COOAIOAEHNHU TPpeOOBaHUIl 3a-
KpeIAeHHbIX B 3akoHe. OAHAKO, €CAU O0PATUTD IPHCTAABHOE
BHUMaHUe Ha yTOAOBHO-IIPABOBYIO CYLIHOCTb AAHHOTO BUAQ
OCBOOOXKAEHHUSI OT HAKA3aHUS, TO MOXHO IIPUATHU K BEIBOAY
O TOM, YTO B TEOPUHU OHA CBSI3bIBAETCS C PA3HOIAAHOBBIMHU
siBAeHusMU. HarnpuMep, ¢ HelleAeco06pasHOCTDIO IPHMeHe-
HUSA OCBOOOXAEHHUSI OT OTOBIBAHMS HaKa3aHUs B CBA3H C UC-
Te4eHHEeM CPOKOB AABHOCTH OOBHHHTEABHOTO IPUTOBOPA
CYAR, C yTpaToit 00IeCTBEHHO OMTACHOCTH AUYHOCTH OCYX-
AEHHOTO, 2 TAKOKe C Pa3AHYHBIMU KPHTEPHSIMH, OTPaKAIOIIU-
MH COAEPIKAHHE AAHHOTO BHAA OCBOOOKAEHHUS (TAKeCTbio
COBepIIaeMbIX IIPeCTYIASHHI U CAMUX CPOKOB AABHOCTH B UX
HEIOCPEACTBEHHOM codeTannu). He ocriapuBas paHHbIe M0-
3ULIUH CACAYET OTMETHTb, YTO OCBOOOKAEHHE OT OTOBIBAHUS
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HAKa3aHUSI B CBSI3U C HCTeYeHNeM CPOKOB AABHOCTH OOBUHU-
TEABHOTO IPUIOBOPA CYAQ BPSIA AM UMEET CBS3b, C yTPaTOHN
006IIeCTBEHHON OMACHOCTH AMYHOCTH OCYXXAEHHOTO, IIO-
CKOABKY O0II[eCTBEHHAs! OIIACHOCTb 9TO 0OBbEKTUBHAS KaTe-
ropus, KOTOpasl He 3aBHCUT OT CO3HAHHUA M BOAH YEAOBEKA
U ABASIETCS HEOTHEMAEMOM XapaKTePUCTUKOM MPECTYITHOTO
aeanud. Ho xak BUAHO U3 copepsKaHHS HOPMBI, C AesSHUEM
32 OIIpeAeACHHBIE AABHOCTDHIO CPOKHM HUYErO He IIPOUCXOAMT,
CA€AOBAaTEABHO CBS3BIBATH CYLIHOCTD 9TOTO BUAA OCBOOOXKAE-
HUS C yTPATO# 00IIeCTBEHHO OMTACHOCTH BPSIA AU YMECTHO.
O6urecTBeHHAS ONACHOCTD IIPECTYIACHHUS [0 IPOLIECTBUM
OIIpeAeACHHOIO CpOKa He u3MeHseTcs. Ee nuaMeHeHue Mmoxer
HMMeTb MECTO AMIIb PU P eKpallleHHH CYIleCTBOBAHMS IIpe-
CTYIIA€HMS KaK TAaKOBOTO, H6O KaTeropus «o0blecTBeHHas
OIACHOCTD> OINPEAEASIeTCS MMEHHO Ha MOMEHT COBepIIe-
HUA AUIIOM IPECTYNAEHHUSA U COTPOBOXKAAET €T0 AO MOMEH-
Ta AeKpuMuHaAu3anuu. Herjeaecoo6pasHocTs npuMeHeHMs
OCBOBOKAEHUS OT OTOBIBAHMS HAKA3AHUS B CBSA3U C HCTEde-
HHeM CPOKOB AQBHOCTH OOBHHHMTEABHOTO IIPUIOBOPA CYAQ
He SIBASITCS MPABOBBIM IIOHATHEM, HE PEerAAMEHTUPYeTCs
AEHCTBYIOIIMM 3aKOHOAATEABCTBOM, K HE CMOTPS Ha TO, YTO
el OIepPUPYIOT B HayKe YIOAOBHOIO IIpaBa MOHATHUHHBIA
aIIIapaT, AAHHOTO SIBACHUS He PacKpbIBaeTcsl, BooOIe, Aa
U B OTHOIIEHHH PAacCMATPHBAEMOIO BHAQ OCBOOOXAEHMS
B yacTHOCTH. C IO3HIMell O TOM, 4TO AABHOCTHbBIE CPOKHU
AOAKHDI COYETAThCA C TSDHKECTHIO IIPECTYIHBIX AeSIHUM, YBe-
AMYEeHHUe CPOKA OT MeHee TSDKKOTO K 60Aee TSHKKOMY, MOXKHO
COTAACHUTBCS. JTa ITO3UIIHS AABHO IIPEACTaBACHA B TEOPUHU
YTOAOBHOTO IIPaBa U ee CYyThb OTPa’keHa B YTOAOBHOM 3a-
koHe. OAHAKO YTBEPXKAATH O TOM, YTO 3TO IPABUAO OTpa-
JKaeT CYIIHOCTb OCBOOOXKAEHISI OT OTOBIBAHIS HAKA3AHIIS
B CBSI3H C HCTeYEHIeM CPOKOB AABHOCTH OOBUHHUTEABHOTO
IIPUTOBOPA CYAQ, C IOAHOM YBEPEHHOCTDBIO BPSA AU MOXHO,
ITOCKOADBKY 9TO AMIIDb OAMH M3 ACIIEKTOB IIPABOBOM IPUPOADI
paccMaTpUBaeMOro BUAAQ OCBOOOXKAEHMS.

U3 toakoBanms ct. 83 YK PO MOXHO OTMETHUTD, YTO
$OpMAaABHBIM OCHOBaHMEM IIPHMEHEHUS OCBOOOXKAEHUS
OT OTOBIBAHNS HAKA3AHNUS B CBSI3U C HICTEIeHUEM CPOKOB AQB-
HOCTH OOBUHHUTEABHOTO IIPUTOBOPA CYAQ BBICTYIIAET CPOK
MPOIIEAIINH MEXAY BCTYIIA€HHEM IIPUTOBOPA B 3aKOHHYIO
CHAY U €T0 UCIIOAHEHHEM, IIEPHOA KOTOPOTO 3aBHCHUT OT TS-
>KEeCTH COBEPIIEHHOTO MPeCTYIACHHUs. 3aKOHOAATEAD BBIAE-
ASIET CACAYIOIIME CPOKHU:

a) ABa IOAQ TIPH OCY)XACHHUH 32 IPECTYTIAEHHE HeGOAD-
IO TSDKECTH;

6) IeCTb AeT IPU OCY>KACHUH 32 [IPECTYTIACHUE CPeAHeit
TSDKeCTH;

B) AECSITD AeT TIPH OCY>XAEHHH 32 TSDKKOE IPeCTyTIAe-
HUE;

I') MEATHAALIATD A€T IIPH OCY>KAEHUH 32 0CO60 TSDKKOE
IIpecTyIAeHHE.

Tlo3urus 3ak0OHOAATEASI B 9TOM YaCTH OCHOBBIBAETCS
Ha TOM, YTO CPOKHM AAQBHOCTH HEIOCPEACTBEHHO YyBsA3a-
HBI C TSXKECThIO COBEpIIeHHBIX IpecTynaenuit. Heucmoa-
HEHUEe HPI/II'OBOpa B AaHHOﬁ CI/ITyaLII/II/I HPOI/ICXOAI/IT 10

06CTOSATEABCTBAM, He 3aBHCSIIUM OT IIOBEACHUS OCYXKAEH-
HOTO, a, KaK IIPaBHAO, II0 BHHE CYA€OHO-CACACTBEHHBIX Op-
ranos (HEKOMIIeTEHTHOCTD COTPYAHHUKOB, B YaCTH HCITOAHE-
HUSI IPUTOBOPA, yTPATA YTOAOBHOTO A€AQ, AOO BCAGACTBHE
HereOAOAHMOfI CUABI U T. l'[.).

ITo AoruKe 3aKOHOAATEAS], IPUMeHEeHHe YTOAOBHOTO Ha-
Ka3aHMs 10 UCTeYEeHNIO YKA3aHHbIX CPOKOB, SIBASETCS bec-
CMBICACHHBIM, IIOCKOABKY LIEAH HAaKa3aHHS B OTHOIIEHUU
9TOTO KOHKPETHOTO OCY>XACHHOTO Y’>Ke AOCTHTHYTBI, UTO
U BBICTYTIaeT CYIJHOCTBIO pacCMaTPUBAEMOTO BHAA OCBO-
6oxaerus. ITo cyTH, pedb HAET O TOM, YTO Yy AHLA cHOp-
MHpPOBAAaCh INOCTKPUMHHAAbHAS ITO3UTHBHAS ITO3HUITHS,
HaINpaBACHHAs Ha BO3AeP)KaHHe OT COBEPIIEHHUS IIPECTYTIAe-
HUA 1 cobaopeHne 3akoHa. O BOCCTAaHOBACHUH COLIMAABHOMN
CIIPaBEAAMBOCTU MOXKHO B TAKHX CHUTYAIJUsIX TOBOPHUTD OT-
9acTH. IT0CKOABKY CYIIHOCTD 9TOH Ife AU SIBASIETCS IIPOTHBO-
peunBoit cama 1o cebe. Ho 1 B AaHHOM cAydae 10 Ipole-
CTBHUU 3HAYUTEABHOTO nepnoAa BpeMeHI/I y HOTepHeBH.II/IX
OT IMpPeCTYIMACHUH MEHSIETCSl OTHOLIEHHEe K COBEPUIEHHOMY
AESHUIO U AMIy ero CoBepIIuBIIeMY. 1o eCTb, AOCTUTHYTHI
IIeAV HCIIPaBA€HUE (€3 peaAbHOIO IPHMEHEHUS yTOAOBHOTO
HaKa3aHHS, a TAKoKe MPeAYTIpeXAeHHe IPeCTYIACHHUH U BOC-
CTAaHOBACHUE COIMAABHOH cIIpaBepAHBOCTH. OAHAKO 9TO
He KacaeTcsl CAyYaeB, KOTAA AUIIO YMBIIIACHHO YKAOHSETCS
oT oTObIBaHMS HaKasaHUs. EcAM OCy>KAEHHDIN YKAOHSETCS
OT OTOBIBAHHS HaKa3aHUS, TO TeYeHHE CPOKOB AABHOCTH
[IPUOCTAaHABANBaeTCSL. Bo306HOBAsIETCSI ¢ MOMEHTA 3aAep-
SKaHHS OCY>XAEHHOTO HAM SIBKM €Tro C IMOBHHHOH. Cpoku
AABHOCTH, HCTEKIIHe K MOMEHTY YKAOHEHHS OCY>XACHHOTO
OT OTOBIBAHMS HAKA3aHUSI, IIOAASXKAT 3aUeTYy.

B Teopum yroaoBHOro mpaBa AQBHO BEAYTCSI AMCKYC-
CHMU O AABHOCTU HCIIOAHEHMS AOIOAHMTEABHBIX HaKa3a-
HUH, Ha 3aKOHOAQTEABHOM YPOBHE 3TOT BOIIPOC AO CHX ITOP
He yperyAupoBaH. B Hayke B TaKO CHTYaI[UH IPEAAAraeTCs
[IPHMEHSTH 06IIUe IIPABUAA AABHOCTH HCIIOAHEHUS OOBUHU-
TeABHOTO IIPUIOBOPA.

Ha ceropHsImHui AeHb Ha YCMOTPEHHUE CYAQ OCTaBAEH
BOTIPOC OTHOCHTEABHO IPUMEHEHHS CPOKOB AABHOCTH K AH-
IJaM, OCY>KACHHBIM K CMEPTHO! Ka3HH HAH OXXM3HEHHOMY
AUINEHUIO CBO60AbI, HPI/I OTPI/IHaTeAbHOM pe]lIeHI/II/I ATNU
BHADBI HAKA3aHUI 3aMEHSIOTCS AMIIEHUEM CBOOOABI Ha OIIpe-
AEAEHHBIN cpok. Taxoke CyIecTBYIOT KaTerOpUH IPeCTy-
IIAGHHUH 32 COBepIleHHe KOTOPBIX MPUMeHeHHe AABHOCTHU
HCKAIOYAeTCs IPECTYIACHUS TepPOPUCTHIECKOHN HAIIPaB-
AC€HHOCTH U HpeCTYHAeHI/IH HpOTI/IB ana nu 6330H3CHOCTI/I
YeAOBEYEeCTBa.

Ha ocHOBaHMU M3A0X€HHOTO MOXXHO KOHCTaTHPOBATh,
9TO yrOAOBHO-IIPABOBASI IIPUPOAA OCBOOOKAEHUS OT OTObI-
BaHMS HaKa3aHUS B CBA3H C HCTeUYeHHEM CPOKOB AABHOCTHU
OOBHHHTEABHOTO IPUTOBOPA CYAQ HEOTHEMAEMO CBs3aHA
C AOCTIDKEHHEM ITeAeHl yTOAOBHOTO HaKa3aHUS, A TAKXKe CAe-
AYeT Y4eCTb, 9TO AQHHBIN BUA OCBOOOXAEHHS TpeOyeT 3a-
KOHOAATEABHOHN KOPPEKTHPOBKH B YACTH YPEryAHPOBAHUS
BOIIPOCA CBSI3aHHOTO C AABHOCTBIO IPHMEHEHHS AOITOAHH-
TeAbHBIX HaKa3aHHH.
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Under the base of the termination of criminal cases are
understood law circumstances that preclude prosecution or by
the prosecution of evidence exclude the possibility of criminal
sanctions and measures of social influence, or allow us to ap-
ply instead of criminal punishment measures public impact. —
Scientists protsessualists were different formulations of the
concept of “termination of the criminal case”. N. V. Zhogin and
F.N. Fatkullin understand beneath Procedure Act (act), which
expresses the decision authorized by the officer of the absence
of the required prerequisites for the criminal proceedings and
to waive further reference [1]. A. L. Dubinsky noted that the
termination of criminal proceedings “.. department, where the
final stage of the investigation, which authorized state body ...
sums up the case of manufactured paper analyzes and evalu-
ates the totality of the evidence collected and on the basis of
the decisions formulated the impossibility of further proceed-
ings in connection with the presence of the circumstances pro-
vided for by law, and also resolves all issues arising out of the
decision on the merits” [2]. S. A. Shafer calls the termination
of criminal cases procedural safeguards against unwarranted
criminal prosecution [3]. Thus, the termination of criminal
proceedings, multifaceted phenomenon, and in the theory of
criminal procedural law is viewed from different sides. Termi-
nation criminal cases — non-uniform shape of the prelimi-
nary investigation and this heterogeneity should be consid-
ered when designing definition. V general it can be concluded
that the termination of criminal proceedings — this is the end
of the preliminary investigation without sending the case to
the court in establishing the grounds for excluding a person
from criminal responsibility or circumstances precluding fur-
ther criminal proceedings. Procedural activity in the case of
fully finished and further progress of the case precluded if the
decision to terminate has not been canceled in accordance
with the law. Refusal to initiate criminal proceedings and
termination of the Republic of Kazakhstan is possible only
on the grounds specified by law. At the Institute of failure to

prosecute assigned specific tasks: a) prevent illegal and un-
warranted initiation of criminal proceedings; b) prevention of
procedural costs, unnecessary suspicions of citizens, criminal
prosecution of innocent persons; c) providing compensation
for material damage caused by the offense; d) identification of
the causes and conditions that contributed to the commission
of offenses and the prevention of such acts. Depending on the
possible legal consequences of criminal procedural grounds
for refusal to institute criminal proceedings in the theory
(Efimichev S. P, Stepic V. G., Szymanowski V. V,, A. L. Khan,
Sarsenbayev T.E.) and practice of criminal proceedings are
divided into rehabilitating and non-rehabilitating. However,
the practical application is still cause some problems and
questions. Because the study of the practical application of
exemption from criminal liability for rehabilitating grounds is
an actual problem for modern jurisprudence.

By exonerating circumstances precluding criminal pro-
ceedings are those that indicate the absence of the substan-
tive preconditions for the beginning of the criminal proce-
dure and did not entail criminal law or criminal procedural
consequences. This means that contain messages and other
materials collected absence of a crime (signs act) pointed to by
the applicant, or they do not have evidence of a crime. In this
context, the legislator in the first part of Art. 39 Code of Crimi-
nal Procedure indicates erroneously as rehabilitating grounds
for refusal to institute criminal proceedings on items S, 7, 8 of
the first part of Art. 37 Code of Criminal Procedure.

In view of the different legal consequences (eg, concern-
ing the right to compensation in civil proceedings) for the
theory and practice of criminal trial is set to the question of
the precise delimitation of circumstances indicating the ab-
sence of any evidence of a crime or the lack of corpus delicti
(Nos. 1, 2 of the Art. 37 Code of Criminal Procedure). De-
tailed description of each of these exculpatory grounds to
refuse to initiate criminal proceedings, has practical value for
the prosecuting authorities.
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All other circumstances listed in Art. Art. 37 and 38 of
the Code of Criminal Procedure (except for the absence of
corpus delicts and events), are non-rehabilitation. They indi-
cate the presence of certain procedural obstacles for initiating
and criminal investigation. In other words, while the crime
took place, and in fact, but for various reasons, the Criminal
Procedure Act, further production has no future. For example,
failure to face the time of the offense the age at which criminal
responsibility is not regarded as a lack of (subject) crimes, and
other ground — if you must use it to compulsory educational
measures in view of the increased danger to society acts and
negative personality characteristics.

In contrast to the circumstances of the adoption of re-
habilitating procedural decisions on other circumstances
depends on the discretion of the preliminary investigation,
agreed with the position of supervising prosecutor. In case
of refusal to institute criminal proceedings on the grounds of
non-rehabilitation of the applicant retains the right to bring a
civil action in civil proceedings.

From a legal point of view can be divided grounds to re-
fuse to initiate criminal proceedings on unconditional (eg, no
complaint of the victim in cases of private and private-public
prosecution, the person at the time of committing the act has
not reached the age of criminal responsibility) and due to
certain factors (in particular, the preparation consent of the
person against whom the procedural decision, or the existence
of conditions expressly provided by law, for example, the act
of amnesty). In depending on the subject of legal regulation
of grounds for refusal to institute criminal proceedings are
traditionally divided into two groups: the substantive and
procedural (Lupinskaya P.A., Davydov P.M., Mir D.A.). In
our opinion, an indication of the rules of substantive law, not
given in the article. 37 Code of Criminal Procedure, should
result in a descriptive-motivational part of the decision on
refusal to initiate criminal proceedings. The resolution of this
procedural act necessary to refer to para. 12), the first part of
Art. 37 Code of Criminal Procedure [4]. We believe that as
a condition of the decision to dismiss the criminal case are:

- Availability of rehabilitative procedural grounds,

uniquely entailing exclusion of criminal prosecution;

—  The presence of the will of certain actors in the law

that allows not to prosecute;

—  There is agreement supervising prosecutor.

In the latter two cases, the grounds for refusal to crimi-
nal charges related to non-rehabilitation and appropriate
procedural decision for criminal prosecution bodies is not
mandatory, and depends on the discretion of the investiga-
tor, the investigator, the body of inquiry, the prosecutor. It is
unacceptable to refuse to open a criminal case for lack of par-
ticipation in the commission of a crime, even if there are suf-
ficient data about the event and the crime or investigator of
doubt arose in his involvement in the act of [S]. In this case,
the criminal prosecution body is obliged to perform all pos-
sible in the criminal case proceedings and investigations nec-
essary to refute or confirm the finding of guilt face. Only after

that can follow a final decision on the termination of criminal
proceedings on the basis of the second part of Art. 37 Code of
Criminal Procedure in view of the absence of proof of a crime.

Thus, in those circumstances preventing the implementa-
tion of prosecution can distinguish two groups of non-reha-
bilitation reasons used:

- Forrefusal to institute criminal proceedings, and for
the termination of criminal proceedings (Art. 37 and 38 of the
Code of Criminal Procedure);

- Only to stop the criminal case as the pre-trial, be-
cause the trial stage of criminal proceedings (Art. 38 Code of
Criminal Procedure). Po our opinion, the refusal to initiate
criminal proceedings with exemption from criminal respon-
sibility (pp. 3-8, 10, 12 pieces the first Art. 37 Code of Crimi-
nal Procedure), contrary to Art. 77 of the Constitution of the
Republic of Kazakhstan, Art. 19 Code of Criminal Procedure,
according to which a conviction does not fall within the com-
petence of the prosecuting authorities, and is the exclusive
competence of the court. To resolve this contradiction deci-
sion of the prosecuting authorities should authorize sudom.V
due to the fact that under Art. 37 Code of Criminal Procedure
range of circumstances that prevent criminal charges, is not
exhaustive. Based on the analysis of other laws, international
legal acts, regulations, we can conclude about the inadmis-
sibility of a criminal case in respect of:

1) a person to refuse to testify against themselves, their
relatives or spouse (Sec. 2, Art. 77 of the Constitution of the
Republic of Kazakhstan);

2) alawyer, notary public, and certain other persons hav-
ing privileges of testimony and refused to disclose informa-
tion under interrogation that have become known to them in
connection with their professional or official duties (Part
Three Art. 15 of the Law of the Republic of Kazakhstan “On
Advocacy”; Part Three Art. 18 of the Law of the Republic of
Kazakhstan “On Notary”);

3) aperson who, because of their young age or physical or
mental disability is not able to correctly perceive the circum-
stances relevant to the case, and give them evidence (p. 4 the
second part of Art. 82 Code of Criminal Procedure);

4) awitness, victim, expert or interpreter who volunteered
during the inquiry, preliminary investigation or trial before the
court verdict said the falsity of their testimony, conclusions or
wrong translation (Note to Art. 352 of the Criminal Code);

5) judges — about the circumstances of the criminal
case, which became known to him in connection with par-
ticipation in the criminal proceedings, as well as during the
discussion in the conference room issues raised by adjudica-
tion (n. 1, hr. 2, Art. 82 Code of Criminal Procedure);

6) of the victim, civil plaintiff, civil defendant and their
representatives, as well as an expert witness, who called from
another state in accordance with the rules of international
legal assistance in criminal matters in connection with their
testimony or Imprisonment As experts in the case, which is
the subject of the proceedings (the first part of Art. 9 of the
Convention on Legal Assistance and Legal Relations in
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Civil, Family and Criminal Matters, ratified by the Law of
RK March 10,2004, Art. 526 Code of Criminal Procedure);

7) the person who caused the harm interest only com-
mercial or other organization that is not a state-owned en-
terprise, in the absence of application of the leader or his
consent (Art. 35 Code of Criminal Procedure). Rol prosecu-
torial supervision in enforcing criminal protsessualls rules
governing the refusal to initiate criminal proceedings, in our
opinion determined by the following factors: firstly, the pros-
ecutor supervises the legality not only of the decision not
to institute criminal proceedings, but all proceedings dur-
ing the investigation to check and secondly, the prosecutor,

having a significant amount of procedural rights in com-
parison with Chief of Investigations, Chief of the inquiry
body is obliged to ensure the quality of departmental proce-
dural controls; thirdly, the characteristics of the prosecutor’s
supervision in Kazakhstan is that the prosecutor promptly
respond to unreasonable decision not to institute criminal
proceedings than court. Prosecutor within 24 hours sent a
copy of the decision to refuse to initiate criminal case, he is
entitled to request and examine the materials before the in-
vestigative audit. The legality of the grounds for termination
of the criminal case guarantees the constitutional right of
every citizen.
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According to the article 41 of the Criminal Code of the
Republic of Kazakhstanfine is a monetary penalty, appointed
within the limits prescribed by this Code, in the amount cor-
responding to a certain number of monthly calculation indices
established by the legislation of the Republic of Kazakhstan
and in force at the time the criminal offense, or in the amount
times the sum or the cost of bribes [1].

The problem of punishment in the form of a fine is
quite versatile. It includes not only the penal and criminal
law, but also socio-economic issues associated with defining
the nature of punishment, as well as defining the boundar-
ies of its application and the overall prospects of its develop-
ment. The fine has the ability to bring revenue to the state,

and therefore, state authorities are showing interest in this
punishment and its application is not without reason. The fine
hasless repressive than other punishments. The fine is instant
punishment, where the application of the repair is excluded,
for this reason, the imposition of a fine shall be determined in
the first place, not the category of the crime and the degree
criminal prevalence of the person who committed this. More
effectively, fine will affect first-time offenders than those who
had been previously convicted.

The amount of the punitive impact of the fine is directly
related to its size. Moreover, this is the most difficult question
resolved by the court in the verdict. The amount of the fine is
determined by the court taking into account the gravity of
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the crime, property of the convicted person and his family, as
well as with regard to the possibility of obtaining future salary
or other income. If the amount of the fine will not match the
severity of the crime, it would violate the principle of justice,
and the punitive impact on the offender to be insignificant.
If the size of the assigned fine will be less damage, it is hardly
possible to speak about the achievement of the preventive pur-
poses of punishment. It is important to determine the amount
of punishment that it was feasible to pay, and not become a
means of destruction of the convicted person [2].

Humanization of criminal punishment in light of the
adoption of the new Criminal code of the Republic of Ka-
zakhstan is an important but not the only factor behind the in-
terest penalty at the present stage. The penalties has social
conditionality:

1) the mechanism of execution of the fine is less costly for
the state than any other punishment;

2) charged fines — additional source of replenishment
of the state budget;

3) application of fine eliminates the loss of the convict
socially useful links, which has a positive effect on his future
behavior, eliminates the problem living and working device,
the further criminalization of the individual;

4) sentenced to a fine not withdrawn from the field of
social production, which allows to solve the problem of la-
bor resources in the state. On the other hand, it is possible
to identify the factors adversely affecting the judicial practice
of the imposition of a fine. First of all it is the imperfection of
the legislation governing the imposition of a fine, as evidenced
by the numerous publications on the problems of its applica-
tion. Judicial practice in recent years have provided confirma-
tion of their availability.

The penalty may be assigned as the primary punishment,
as well as an additional penalty, if this is specified in the ap-
proval of the articles of the Special part of criminal code of the
Republic of Kazakhstan.

If we talk about the issues, many lawyers in different coun-
tries were in favor of lowering the minimum amount of the
fine. The extension framework for fine will make it simultane-
ously repressive and feasible for the payment of persons with
different levels of wealth [2].

As was shown by various studies, the courts avoid impos-
ing a fine of criminals with irregular income. The proportion of
unemployed among the convicted to a fine is much less than
among all prisoners. Courts rarely prescribed fine for underage
criminals, since the law was established as mandatory condi-
tions that they have an independent source of income or prop-
erty. According to court statistics, significant parts of the juve-
nile offenders are persons, nowhere students and not working.

Will a statistical case study of the Russian Federation. Therefore,
from 472 teenagers convicted in 2002 in the Ryazan region, 47 %
have never studied and did not work. Among all convicted only
five teenagers was appointed as punishment fine. In the Kaluga
region in 2003, sentenced 648 minor and only two assigned as
punishment fine (0.3 %). A similar pattern was observed in re-
cent years in the whole country. This legislative restriction led to
the violation of the principles of equality of citizens before the
law, justice and humanism. Required its removal [2].

In General, the Republic of Kazakhstan judicial practice
on the appointment of the fine depends on the level of eco-
nomic development of the region. In industrialized regions,
large cities, courts often prescribed fine as a punishment,
because the convicts have more opportunities to find a job,
the higher the level of wages and life, and consequently more
opportunities for the offender to fulfill the requirement of a
judicial sentence. In rural areas, the courts rarely prescribe as
a penalty a fine. The solution of the above socio-economic is-
sues at the state and regional levels have a positive influence
on the expansion of judicial practice on the appointment of
material sanctions, and in the first place, fine [3].

It is well known the impact of socio-economic factors on
crime, its qualitative characteristics. Obviously the influence
of these factors on judicial practice, which is confirmed by
statistical data on the structure of a conviction in the Republic
of Kazakhstan in recent years. In my opinion, socio-economic
factors have a significant impact on the practice of punish-
ment in the form of a fine in the modern period. Such socio-
economic problems as unemployment, lack of a permanent
and legal work for a considerable number of prisoners, the
low level of welfare of these individuals, the lack of valuable
property, not allow many convicts to make timely payment
of the fine on a voluntary basis and to implement the require-
ments of the court decisions in the enforcement of punish-
ment. This implies that social factors determine in practice
the execution of penalties such negative processes, such as the
low level of collection of fines, massive violation of the terms
of compulsory execution of this punishment, the presence
of a significant number of unsold writs to enforce penalties.

In accordance with the classification of the fine belongs to
the group punishment not related to imprisonment. Punish-
ment of this group have in common is that, although differ-
ent in nature, they are not associated with the isolation of the
convict. Sentenced to this punishment is not deprived of fun-
damental benefits of freedom, they do not become detached
from family, work, school or other socially useful activity. Vol-
ume restrictions is relatively small.

Thus, summing up the fine becomes significant alternative
to imprisonment, and execution more efficient [3].
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coercive measures.

Acute problem of restrictions on the freedom of the
individual becomes in an environment where it becomes a
party to the criminal proceedings and is covered by there
strictions, statutory rules of procedural coercion. It is in this
area a person acquires a specific criminal -procedural status
and matching the most “severe” penal system of state co-
ercion. To the recognition of the accused guilty of a crime
latter subject to measures of criminal-procedural coercion by
which the amount of his personal liberty severely curtailed.

Right direction restrictive en force ment in criminal pro-
ceedings follows from the general axioms of state coercion,
which is regarded as a physical or mental effects by causing
personal, material and moral constraints in order of submis-
sion requirements of the state. It is easy to note that in this
definition as the main goal of coercion were exclusively the
public interest. It seems that this definition not fully express-
es the essence of coercion, because the shadow is his right
regulatory nature. We agree with the Kazakhstan scientists
Ahpanov AN, believes that “state coercion follow regarded as
one of the methods of regulation of social relations. Such an
understanding of the essence of coercion allows to allocate
it the most characteristic and basic quality, combines both
the target and the instrumental purpose of coercive mea-
sures”. Under the earmarking author understands “the set of
problems that can be solved with the help of state coercion.
Instrumental purpose determines the choice of coercion and
manipulation of specific means and method sav ailable to
achieve objectives” [1, 34].

Fora full definition of the status of the person, “suffi-
ciency” of the freedom it referred to the Constitution and
other international instruments are needed “certain limits”

for that individual freedom is inviolable, even in circum-
stances where it is involved in criminal proceeding sand is
under going compulsory restrictions. These “limits” out-
lines legal, and above all, constitutional guarantees of the
rights and freedoms of the individual. The rules of crimi-
nal-procedural law guarantees are specified in relation to the
specifics of the criminal process and procedural measures
of coercion.

For example, the Constitution of the Republic of Kazakh-
stan inviolability of the person protected by legal guarantees
in the application of arrest and detention.

The most concise content of these opposing principles
(coercion, freedom of the individual, guarantees the rights
and freedoms) we find the normal of the Constitution. In
Part 1 of Art.16 established thate very one has the right to
personal liberty [2]. In the content of personal freedom leg-
islator puts “inalienable and absolute right a rising by virtue
of the nature of then atural man” Personal freedom is “the
highest social values and principles, which serves as a crite-
rion of human progress” link of the rights and freedoms of
the individual [3, 15]. Constitutional guarantees the invio-
lability of personal freedomin the application of measures of
state coercion used in criminal proceedings in the Republic
of Kazakhstan, in accordance with Art. 16 are:

- The sanction of the court (on house arrest and de-

tention);

—  The right to appeal (court approval);

—  The period of detentionis 72 hours (without a court

order);

—  Theright to counsel (from the moment of detention,

arrest or indictment) [2].
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To date, protection of the individual in criminal proceed-
ings, the inviolability of its constitutional and procedural
freedoms is an issue of national importance, built in compli-
ance with the rank of constitutional legality in the Republic
of Kazakhstan. Based on the general social, moral, psycho-
logical and trends etc, we can also talk about the restriction of
freedoms of those entities-parties to the proceedings, which,
in accordance with the rules of criminal-procedural law en-
forcement measures are not applied. For example, the person
performing the pre-trial investigation, attracting pursuant to
Art. 197 Code of Criminal Procedure to participate in inves-
tigative actions provided for by the law of persons obliged to
explain their rights and responsibilities, as well as the order of
investigative actions [4]. Here citizens fall in to bodies with
public authority and in case of default of its procedural obli-
gations investigator, are “victims” official arbitrariness. In this
case, we mentioned the rights of suspects, defendants, which
correspond numerous duties of investigation and inquiry, the
scope and content of which determines the warranty rights
and freedoms of these persons. For example, in accordance
with Part 3 of Art.14 Code of Criminal Procedure every
detainee be immediately communicated to the grounds for
detention, as well as the legal qualification of the offense of
which he is suspected or accused. The basis of this warranty
contains the norm p. 3 art. 18 of the Constitution of the Re-
public of Kazakhstan, which establishes that the state bodies,
public associations, official sand the media must provide ev-
ery citizen the opportunity to get acquainted with concerning
his rights and interests of the documents, decisions and other
sources of information.

Thus, we are talking about legal guarantees, which are
implemented by rules of law, based on the principles which
are, in turn, the core of the whole industry legislation of
the Republic of Kazakhstan. There fore, actualizing the is-
sue of the rights and freedoms of the individual in criminal
proceedings the legislator has built a strict system of basic
provisions characterized by a certain warranty and compli-
ance. These provisions are determined by the governing and
democratic, humane, the corresponding socio-economic
conditions of development of society; the construction of
the criminal process. It is, of course, the principles of the
criminal process, including the principle of inviolability of
the person took a firm stand.

The basis of the principle of the inviolability of a reme-
dial order of restriction of freedom in the criminal process,
which is carried out through the use of measures of crimi-
nal-procedural coercion: detention, detention; forensic and
judicial-psychiatric examination at the forced placement not
being held in custody in a medical institution; compensation
for damage caused to citizens as a result of illegal deprivation
of liberty, detention in conditions dangerous to life and health,
ill-treatment.

Under the right of inviolability of the person, according to
L. N. Shortto be understood “state-guaranteed personal secu-
rity and freedom of the citizen, as well as any man in general,

consists in preventing, combating and blameworthiness at-
tacks on life, health, bodily integrity and sexual freedom (the
physical integrity of the person); honor, dignity, moral free-
dom (moral integrity); psyche (mental integrity); individual
freedom of man, namely, providing him the opportunity to
have any in its sole discretion to determine the place of resi-
dence (personal safety)” S, 10].

Inviolability as the legal line-up of individual human
rights and freedoms, and the protection of their warranty in
the state. In relation to criminal proceedings security of the
person has inherent refraction, but is not limited to ensur-
ing the rights that are enshrined in Art. 14 Code of Criminal
Procedure. Thus, in particular, Art. 15 is general in nature and
absorbs Art.14, since calls the subject of legal protection of the
rights and freedoms of citizens involved in criminal proceed-
ings (and includes the right to security of person). However,
Art. 14 does not even include a reference to Art. 16, 17,18,
Code of Criminal Procedure, despite the fact that the meaning
of these articles is the principle of inviolability of the person.

In this case, on the face of the costs of legislative technique:
as aresult of the fact that the same problem legislator decides to
become law actually absorbing each other’s rules on compensa-
tion for damage, as well as on the safety of participants in the
process, for example, repeated almost word for word.

The principle of inviolability of the individual is the basic
construction of the beginning of the criminal process; This
means that a person who was in the sphere of criminal pro-
ceedings is initially endowed with criminal-procedural rules
guarantees immunity.

Analyzing the criminal procedure relations Kokorev L. D.
and Lukashevich V.D. rightly pointed out that “in criminal
proceedings some subjective rights of the individual - is a
guarantee of other subjective rights”. For example, the right
to appeal against actions of the investigator head of the body
of inquiry, in fact, acts as a guarantee of the right of a suspect
accused of inviolability [6, 67].

These authors refer to the procedural safeguards and prin-
ciples of criminal justice. In this issue we consider it neces-
sary to understand because principles and guarantees have
completely different meanings. Principles and guarantees — it’s
really different legal categories. Guarantees-it means security;
and principles-fundamental, guiding legal basis. However, in
some cases, actually principles act as guarantor. So, for ex-
ample, the principle of the rule of law acts as a guarantor of the
implementation and enforcement of the rights and legitimate
interests of citizens.

Enum erating guarantee the principles of criminal pro-
cedure by different authors are different lists. Petruhin I. L.
identifies three aspects:

1. control of the court of the legality of detentions and

arrests.

2. Institute of admissibility of evidence as a way to pro-

tect the rights of the individual.

3. limits restrictions on fundamental rights and free-

doms of individuals [7, 60].

78



Realization of the right to personal integrity in the application of coercive procedural measures

A.N. Ahpanov system guarantees the rights and lawful in-
terests of individuals in the field of procedural coercion refers
to as the totality of the following elements:

a) regulatory settlement principles and the general condi-
tions of application of criminal-procedural compulsion
(procedural rules protecting the rights and freedoms
of interested persons in the case of their arbitrary re-
strictions); rights and responsibilities of participants in
the process (or their procedural status) in the area of
enforcement: fixed in the rules of criminal procedure
law procedure (procedure) the application of certain
procedural enforcement;

b) the reasons for decisions on the application of coercive
procedural measures, which manifests it self in the re-
quirement of objectification — in terms of procedural
decisions of the arguments and considerations, by
virtue of which evidence is imparted such a value, is
recognized to be applied the law;

c) the right to judicial protection of their rights and free-
doms and to receive qualified legal assistance; right of
appeal, including the court of the measures of proce-
dural coercion decisions and actions of persons con-
ducting the criminal proceedings in an accessible, not
too complicated and operational form; the duty of the
prosecuting authorities and the courts to clarify the
rights of participants in the process and provide real
conditions for their implementation;

d) the system of departmental procedural control, pros-
ecutorial and judicial oversight of the preliminary in-
quiry and further investigation on the use of criminal
procedure compulsion;

e) measures of responsibility of officials and leading
criminal prosecution for illegal and unwarranted use of
procedural coercive measures, base less and a violation
of the restriction at the rights and freedoms of citizens

(criminal-legal norms of the Criminal Code, providing
for sanctions for unlawful detention, arrest and etc.;
civil-legal, disciplinary — on the basis of representa-
tions of disciplinary proceedings prosecutor, private
court orders, criminal - procedural-return for further
investigation of criminal cases, cancellation or modifi-
cation of illegal and unreasonable decisions related to
the measures of procedural coercion and etal.) 1, 15].

Given the specificity of institutions of criminal proceed-
ings, these guarantees can be modified, supplemented, etc.
For example, in the manufacture of arrest and detention as
an additional safeguard duty of inquiry serves to notify the
family of relatives detained, arrested.

Criminal-Procedure Code literally “stuffed” guarantees
the inviolability of which the ordinary citizen is not aware.
Especially this problem is acute because of the fact that the
accused, the suspect limited freedoms and actions that he
might send to his own defense. In our opinion, this is an im-
portant statement of the issues around legal education and
professional competence of investigation and inquiry, which
in turn implies a special training of professionals.

Thus, determining the safeguards systemas an essential
link Kazakhstan’s criminal trial and their role in the realiza-
tion of the rights and legitimate interests of citizens involvedin
criminal procedure, we can say that the legal guarantees - this
isthe most important legal instrument for the implementation
of the rules and principles of law. Fundamental guarantees
established in the Constitution of the Republic of Kazakhstan.
The absence of such legislation gives legal guarantees a de-
clarative nature, the implementation of which has a very dire
consequences. Turns of legal reforms have also shown that the
practice of lawenforcement and formal rules should closely
interact and relate. The rule of law only has a complete and
logical view of the faithful when it is supported by a guarantee
of implementation - the root cause of her life.
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Handwriting of the person and «graphology>»

Abstract: This article discusses the issues of graphology.

Keywords: the criminalistics, graphology, tests, graphic, documents.

In one of sections of the criminalistics which is engaged in
technical and criminalistic research of documents, handwrit-
ing of the performer of the letter is considered as the com-
ponent which is subject to research of the contents of the
hand-written document. Studying of a structure of handwrit-
ing, its general and private signs is carried out by handwriting
examination, generally for the purpose of its identification.
From the criminalistic point of view, handwriting is habitual
and steady system of movements, peculiar for each person, at
written fixing of the speech.

The letter is the thought of the person recorded by means
of graphic signs and rules of their combination. The semantic
and graphic parties differ in it. The concept of a semantic as-
pect covers the contents, style and a manner of a statement,
lexicon and other features. Handwriting — the system of the
developed movements serving for the image of letters, words,
figures, signs belongs to the graphic party. At research of the
letter both of its parties — semantic and graphic — are con-
sidered in their unity and interrelation.

Here is how it is told in the textbook of criminalistics: “hand-
writing in criminalistics is understood as individual and dynami-
cally steady program of graphic equipment of the letter which is
based on the visual and motive image of implementation of the
manuscript, realized by means of system of movements. It should
be noted that such essential properties of handwriting as identity
and stability, are a studying subject only of criminalistics”

Except the criminalistics such science as a graphology is
engaged in studying of handwriting.

Graphology — the doctrine about handwriting as reflec-
tion of properties of character and mental conditions of the
person, is told in the explanatory dictionary of Russian lan-
guage of Ojegov S.1. and Shvedova N. Yu.

Studying an origin and development of the analysis of
handwriting, the history testifies that the graphology in that
look in what we know it now, arose no more than three cen-
turies ago. At the same time there are many mentions of this
subject in many ancient documents. So, in the letter of the
emperor Neron it is told: “I am afraid of this person because

his handwriting shows that he has a treacherous nature”. In
Confucius’s works it is told: “Be afraid of the person which
handwriting reminds the movement of a reed, waved by a
wind”. The first book which is specially devoted to a graphol-
ogy was published in 1630 and was written by the Italian pro-
tessor Camillo Baldo. Its long name said “Tratto come una le-
tra si cognoscano la natura e qualita del scrittore”, that is “How
to learn the nature and qualities of the person, having looked
at a letter which he wrote”. That book made a certain impres-
sion on the reading public, but no more because at that times
people considered that it is necessary to have the gift of clair-
voyance or intuition to understand character of the person
on his handwriting.

Approximately in two hundred years, people in France re-
turned to a subject of handwriting when the scientific church-
man abbey Flandrin became interested in Baldo’s book. The
abbey decided that it deserves serious discussion and the anal-
ysis. He created a group which participants dealt with an is-
sue and subjected classifications handwritings of the people
differing from each other on interests and by the nature of
occupations. Participants of research developed rules which
formed the basis of the modern analysis of handwritings.

Two Greek words — “grapho” (to write) and “Lagos”
(science), designated this new branch — a graphology.

Flandrin’s pupil abbey Mishon developed graphologi-
cal researches more intensively and surpassed the teacher.
In 1872 he wrote the book “The system of a Graphology”.
So the word “graphology” was used for the first time. Ap-
proximately in 1880 Mishon’s work gained further develop-
ment in Krepye-Zhamen’s researches in which more accurate
methods of classification of various traits of character which
were revealed by the analysis of handwriting were applied.
People became interested in a graphology at first in Ger-
many, then in England where many intellectuals devoted a
lot of time to improvement of the analysis of handwriting.
Amateur handwriting experts were the prime minister —
the minister of England Disraeli and the American writer
Edgar Allan Poe.

80



Handwriting of the person and «graphology»

At the beginning of the XX century the doctor Ludwig
Klages (Germany) created a large scientific work on definition
and justification of the principles of a graphology, methods
of its application and interpretation. Modern researchers of
handwriting consider doctor Klages as the father of a modern
graphology. Since the XIX century there were graphological
societies in various countries. In Europe the graphology is
considered with due consideration and takes a worthy place in
work of the psychologist and psychiatrist.

The graphology is the interesting and valuable way allow-
ing to understand and learn the nature of other people. In the
countries of Europe the graphology is applied in testing of the
specific person directed on knowledge of lines of his charac-
ter agrees the source given the Internet long ago, since recent
time it gained official recognition in the USA.

Use of the samples of the letter of the patient received
under hypnosis became one of the new and most important
directions in research of handwriting. At suggestion to adults
of that they — at children’s age, their handwriting changed
that gave the chance to analyze change of handwriting during
all life, and, as a result, to track development of the person
from children’s to an adult state. Other interesting experi-
ments are connected with detection of specific diseases which
are shown in nature of handwriting.

These tests are carried out by professional handwriting
experts in cooperation with hospitals. Though so far these re-
searches are at an experiment stage, insurance companies treated
them rather seriously and give to handwriting experts essential
financial support. However a graphology — is not panacea from
all troubles and not a miracle. The handwriting expert isn’t able
to change characters of people, his task is reduced only analyz-
ing handwriting signs. On the basis of this analysis of people I
understood the abilities and I managed to use them in the best
way, I tried to adapt the personality for persons of other people
to derive the greatest benefit in any of spheres of the human
relations: personal relations, social, study, business life.

Ability to analyze handwriting is also not gift with which
the person is born. The graphology is based on certain rules
which have to be observed accurately to come to reasonable
conclusions.

If to speak in brief, the analysis of handwriting opens in-
ternal traits of character of the person which are expressed in
writing of letters. Handwritings of people are so various, as
well as their individual qualities as their fingerprints. The
analysis of handwriting has certain limits of opportunities.
First, it is impossible to tell, whether handwriting belongs to
the man or the woman if the text isn’t signed. The dear granny
possessing strong and aggressive nature can appear the author
of the large, wide letter which was written at first sight by the
man. Often small letters with easy pressing which were written
to all appearances by the woman, actually were traced by the
timid man with tendency to sentimentality. The handwriting
expert can’t define a sex of the writing person.

Secondly, handwriting doesn’t show also age of the au-
thor of the letter. Can seem that handwriting of the teenager

belongs to the senior citizen because mind of the teenager
ripened not on age, and the letter of the old person can look
childish because it kept youthful enthusiasm. Therefore the
letter opens intellectual, but not chronological age. Certainly
also, whether that the handwriting expert won’t be able to give
the answer to a question the person is married or is single as
marriage doesn’t change the main traits of character. There-
fore, it is impossible to determine by handwriting, whether
there are at the author of the letter children or not. It is im-
possible to learn a work sort, nature of occupation or hobby
of this or that person as many people are engaged in affairs
for which they initially aren’t suitable on handwriting, but
successfully cope with them thanks to the mind or ability to
adapt to various circumstances or owing to need. At the same
time handwriting can open existence of competitive spirit,
ability to think clearly, to work accurately, show persistence on
achievement of the purpose, presence of a financial thrift, and
also other qualities which help the person to succeed. It is im-
possible to guess on handwriting, whether people belong to
the same family because handwritings don’t possess family
similarity. Even in case people are similar to such an extent
that their own parents hardly can distinguish them from each
other, their handwritings can show existence of absolutely
different lines.

So, as it was already told, it is important to mean that the
analysis of handwriting doesn’t allow to guess or tell the for-
tunes of the person. The handwriting expert can tell the per-
son about his character, his tendencies and temperament that
will allow it to direct the actions. How it uses knowledge of
lines of the personality to define the life in the future, doesn’t
enter competence of the handwriting expert. All that the
handwriting expert can make is to point to existence strong
and weaknesses of the examinee, and the last can use informa-
tion in every possible way to strengthen the advantages and to
minimize the shortcomings.

Stopping on possibility of carrying out the analysis of hand-
writing, it is possible to tell that the ideal example of handwrit-
ing has to be on the big sheet of the usual white paper whichisn't
ruled and without fields. For the text it is better not to copy
something from the book or the newspaper, but to suggest the
person to write that comes to his mind. In this case handwrit-
ing will be more natural. It is desirable to receive also the sig-
nature of the person because the signature differs from other
text. Besides an example of the handwriting received directly
for the analysis, existence of a sample of the letter prepared ear-
lier, when the examinee didn’t know about the analysis of his
handwriting, is desirable. If for a sample the letter consisting
of several pages is chosen, pay attention to the last page as the
author doesn’t make conscious efforts for the end of the letter
any more in order to write more beautiful letters. On the last
page handwriting is most natural. The analysis of handwriting is
carried out equally regardless of the floor writing.

In order to consider hyphens and hooks which often ap-
pear before a letter or in its end with the maximum care, it is
recommended to use a magnifying glass.
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It is necessary to emphasize that any line has no abso-
lute value on the basis of which it is necessary to investigate
each handwriting. Various traits of character shown in hand-
writing have to be considered individually before the adjusted
total is summed up. Let’s say that writing of one letter can tes-
tify to tendency of the person to slowness, but, considering an
example of handwriting in general, we can see that the person
wrote the same letter in a different way or in his letter there are
other signs which don’t allow to claim about sluggishness. In
this case a single indicator which isn’t confirmed with other
data, it is possible not to consider.

The skilled professional handwriting expert quickly catch-
es various variations and compares various signs, reaching the
correct decision. Often opponents of a graphology give as ar-
gument about insolvency of this science that all children at
school are trained to write equally. However we should notice
that people don’t keep further this uniformity. Subsequently,
through a certain period of time, most of pupils start writ-
ing variously and thus show individual traits of character and
mind. Development of mind and change in character inevita-
bly causes corresponding changes in writing of letters. It’s also
remarked that people of one profession don’t write equally.
The answer here follows: “Work doesn’t build up character.
The teacher can be generous and avaricious, modest and ag-
gressive, but it doesn’t mean at all that he isn’t suitable for
teaching work. The doctor can have a sense of humor or he can
be serious, he can be the romantic or the rationalist, but from
this doesn’t follow that he can’t be the good doctor”.

It is possible to hear also statements that the letter is sim-
ple a muscle work. But it is not so. Handwriting is an external
manifestation of mind and other parties of the personality. If
handwriting was only result of a muscle work, it wouldn't open
human emotions. There were cases when the person injured
the right hand, and he had to be trained to write with the left
hand. Though at first sight the words written by the left hand
differ that are written right, the same main lines which are ob-
vious in writing of words this hand open. People who lost both
hands, are trained in use of feet for the writing and even in
these cases the same regularities of character are shown.

It is necessary to notice that it is impossible to give a
certain answer to a question: “Is handwriting good or bad?”.
The handwriting expert analyzes character, but doesn’t take
out judgments concerning it. Each handwriting is individu-
al for the expert and he has to specify the main lines of the

personality which are shown in handwriting, but not to take
out judgment. It is possible to tell that there is the share of
bad and good lines in each handwriting, but for one can be
advantage, for another can be a shortcoming or weakness.

As a matter of fact there is no party of human life where
the graphology couldn’t find fruitful application. It is extreme-
ly useful in the relations between the chief and the subordi-
nate, between the teacher and the pupil, between the husband
and the wife, between the parent and the child.

Not all professional handwriting experts use the same
receptions in the analysis of handwriting. Some of them be-
gin with analysis of separate letters and fine details. Others
prefer to begin with a general view of the page, and then pass
to analysis of various factors and eventually all of them come
to identical results. All of this only proves a graphology sol-
vency as separate science which opportunities are extremely
wide. The graphology — is objective, its rules work irrespec-
tive of desire of the person, therefore graphological testing is
one of the most well-tried remedies on the way of knowledge
of the personality.

That the experience developed by handwriting experts
for many years of persistent work is more valuable. Presently,
when old methods give way to new, more modern theories,
the graphology has excellent chances of becoming one of the
most important methods of personal testing.

Apparently from the aforesaid, results of the analysis of
handwriting, are output by handwriting experts on the ba-
sis of the general and private signs of handwriting. So, such
private signs of writing of separate elements of letters and
signs, an inclination of strokes, dispersal, features of perfor-
mance of separate elements of letters and signs are used in
criminalistics in investigation of hand-written documents.
Thus carrying out the analysis of handwriting, its assess-
ment, as it was already noted above, is possible to be, ow-
ing to such concepts as identity and stability of handwriting
of each person and no more than that. Of course, studying
of handwriting from the criminalistic point of view doesn’t
give the grounds to do any conclusions concerning character
and other personal properties of the performer of this manu-
script. Such task was assumed by the branch discussed in
article under the name “graphology” but as the data usedin a
graphology, scientifically aren’t proved and aren’t confirmed
with practice, therefore perhaps they can have advisory na-
ture, subjective value.
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The current state of the fight against crime, the imperative
of our time, as well as international trends in the development
of the legal system, point at the need for the humanization
of the law in force, on the other hand to strengthen criminal
liability for certain types of crime. In this regard, the impor-
tance for the modernization of modern criminal law was the
development and adoption of the new draft of the Criminal
Code of the Republic of Kazakhstan (May, 2014) [1, 53-54].

Asapproved by the Presidential Decree of August 24,2009
Ne 858 “Concept of Legal Policy of the Republic of Kazakh-
stan for the period from 2010 to 20207, it was noted that the
most important element of the legal policy of the state is
criminal policy, the improvement of which is carried out by
an integrated, interrelated correction of criminal law, crimi-
nal procedure law and criminal-executive law, as well as law
enforcement [2].

It is no coincidence, in the development of this provi-
sion in the President of the Republic of Kazakhstan — Leader
of the Nation Nursultan Nazarbaev to the people of Kazakh-
stan “Strategy “Kazakhstan — 2050”: new political course of
the held state” it was entrusted to the Government together
with the administration to start the reform of the Criminal
and Criminal procedural legislation in 2013.

Emphasis should be placed on further humanization, in-
cluding decriminalization of economic crimes. It is necessary
to prepare and submit a draft 4 of the Code to Parliament:
Criminal Procedure, Criminal, and Criminal Executive Code
and the Code of Administrative Offences. The adoption of
these key legislative acts conceptually modernize the criminal
procedure system and bring our right to a standard that allows
you to adequately respond to current challenges [3].

The adoption of new criminal and criminal-executive
legislation of the Republic of Kazakhstan, which entered into
force on January 1, 2018 significantly affect the law enforce-
ment practice, however, a number of problems, which we
mentioned earlier were not reflected and require further study.

Adverse changes of quantitative and qualitative characteris-
tics of modern crime, costs of law enforcement activity, aggres-
siveness and determination of government policy in the fight
against crime, require new approaches to the understanding of
law and law enforcement, to understanding and rethinking the
existing criminal legislation of the Republic of Kazakhstan.

Availability of crime tensions in society caused by the
crime indicates a problem of criminal law of methodological
order, which together determine the low efficiency of criminal
legal regulation of social relations.

Solution of the problem involves a set of interrelated
problems of social and legal order, imperfection of the norms
of criminal law, the problems of qualification of crimes, the
combination of lawful and reasonable fairness in the selection
and assignment of punishment.

In general, there is the lack of foundation of criminal re-
sponsibility, and therefore, there is a fair conclusion about
unexplored of the legal nature of the crimes in full.

In this context, the relevance of the offense to the position
of a definition of public danger of crimes is not in doubt, such
as it is directly related to the modern comprehension of the
doctrine of crime components, designing of structures in a
single act of law enforcement, general and special issues of im-
provement of legal regulation.

It should be noted that the theory of criminal legal think-
ing in public and state life has been given lack of attention,
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despite the fact that it directly determines the principle of
construction, maintenance and system of criminal legal pol-
icy in conjunction with the political regime, the balance of
political forces, as well as with the state, dynamics and the
structure of crime.

Doctrinal innovations of consideration of new approach-
es to crime prevention at the present stage consists in the that
the traditional subject of criminal law and criminal law regula-
tion reasonably expands due to the achievements of modern
philosophy, sociology, criminal anthropology.

It should be noted that uniform policy in the area of legal
consciousness has not been formed in the law enforcement
environment up to the present moment, and there are many
problems in the investigative and judicial practice in the ap-
plication of the criminal law.

It should be offered the idea in the modern concept of
law allowing to increase the efficiency and quality of law en-
forcement agencies activity in combating crime issues in Ka-
zakhstan. However, the imperfection of the current criminal
legislation and law enforcement practice does not allow to use
the whole potential of the fight against crime in full.

In addition, uniform judicial practice in criminal leg-
islation enforcement and its application has not yet fully
formed in Kazakhstan. These circumstances necessitate deep-
er theoretical understanding of the problem, from a position
of the object of the crime.

Problems in the theoretical aspects of criminal legal re-
thinking of law enforcement activity are closely related with
the content of the criminal law.

Here are some examples.

For example, today it has developed that many of the
provisions of the current Criminal Code of the Republic of
Kazakhstan has long been outdated and in need of radical
revision. However, if you compare the contents of the new
Criminal Code with the current Criminal Code of the Re-
public of Kazakhstan, the most of the articles of both general
and the special part gradually moved to the new edition of the
Criminal Code of the Republic of Kazakhstan.

Available erratical correlation of types of punishments in
the Criminal Code under which the most basic kind of pun-
ishment provided in sanctions by the articles of the Criminal
Code, has not changed in the new draft of the Criminal Code,
but also unnecessarily adjusted in favor of the prevalence of
this form of punishment as imprisonment.

In second place is a fine — 341. Third place is such type
of punishment as restriction of freedom — 332. Than it fol-
lows deprivation of right to hold specific posts and profess
some activity (223), corrective work — 166, community
service — 76, the custody in the guardhouse — 43, limita-
tion in military service — 16, life imprisonment — 19 the
death penalty — 16.

In the Criminal Code, which has been successfully ordered
last discussion in the Parliament of the country dominated such
kind of punishment as imprisonment — 744, than follows a
fine — 471, than it is corrective work — 468. Limitation in

service — 342, confiscation of property — 264, community
service — 152, seizure — 150, the death penalty — 12 [4].

That is a fair conclusion suggests that the installation of
the head of state in terms of the humanization of the current
legislation announced in Address to the Nation of Kazakhstan
on January 29, 2010 by the President of the Republic of Ka-
zakhstan N. A. Nazarbayev are not implemented in full.

So, the President specified that the fines represent less
than § %, corrective work — 0.4 %, community service — 0 %
in our system of punishment. But the main form of punish-
ment is imprisonment. Nobody deals with the rehabilitation
of people released from prison. As a result, they add to the
number of offenders [S].

If we look at the history of sovereign Kazakhstan, the de-
velopment of the Criminal Code accrue to the second half of
the nineties. It was a very difficult time. The collapse of the
Soviet Union, the declaration of sovereignty, the collapse of
the socialist way of production and the transition to a market
economy, rampant crime and chaos in the economy. Therefore,
the Criminal Code of the Republic of Kazakhstan adopted on
July16,1997 and entered into force on January 1,1998, was a
transitional document and its mission to stabilize the difficult
situation in the country has successfully completed [6, 45 ].

In developing the new Criminal Code it is necessary to
proceed from the fact that the criminal law should be tough,
even cruel in relation of ardent criminals, repeatedly convicted
of crimes, committed the crimes intentionally and their pres-
ence in society is an increased danger to others. They should,
of course, be isolated from society.

At the same time, the criminal law should exhibit the
humanity with relation to people who are the first-time of-
fenders, especially when it comes to crimes committed by
negligence.

As you know, the legal regulation in the field of law en-
forcement has social consequences.

Firstly, there is a constant process of intensive increase of
“prison” population.

On average, since 2004 such kind of punishment as im-
prisonment invokes by the courts annually in Kazakhstan
against 17-18.5 thousands of people who are in correction-
al institutions [7].

Thus, according to Deputy Secretary of the Security
Council of the Republic of Kazakhstan K. Zhanburshina
1.2 million people condemned since independence. If we
consider that each family on average has four people, it turns
out that about 5 million Kazakhs were involved in the criminal
environment. The man who served time in prison comes back
as a broken and afflicted person, not a reformed person [8].

According to the Committee of the correctional system of
MIA RK more than half a million people have passed through
the correctional system since independence of our country as
of January 1,2014 [9].

Secondly, when we place the criminal in an institution,
first of all, it means the physical isolation of the convict from
his usual society (it is subject to people who are the first-time
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condemned to imprisonment). In addition to this fact imprison-
ment has increased repressive, as associated with the laying on of
the convicted defined and sufficiently serious legal limitations:
freedom of movement, the possibility of choice to work, work
and leisure time, communicate with friends and relatives, etc.

Thirdly, the conviction of a person to prison is a tragedy
not only for the convicted person (social isolation, loss of
contact with friends, colleagues and even relatives), but also
for his close relatives and friends (negative assessment of the
neighbors, colleagues, spouses, classmates and etc).

Especially when it comes to top-ranking person of the
former Minister, Deputy Ministers or regional akim. Such ex-
amples in Kazakhstan, unfortunately became not uncommon.

Fourth, according to well-known scientists, being gener-
ally the positive tool for influencing the criminal, such punish-
ment as imprisonment causes certain negative effects, often
little-dependent from law enforcement officers. Le, a serious
deformation of the person of the convict is influenced by vari-
ous factors during his staying in prison.

Famous Russian scientist G. F. Hohriakov said: “ Com-
mon sense guides us to suppose that the task of reformation
and rehabilitation in isolation from society ... unattainable.
Indeed, the aim is to adapt to life in human society; it is sepa-
rated from the society; wanting to teach him useful activity
behavior, contain in an environment where each step is paint-
ed that produces passivity; thinking to replace bad habits by
useful in the human mind contain it among his own kind that
promotes cross-contamination, etc.” [10, 74].

Fifth, the stay of persons in prisons contributes to the
criminalization of society.

This problem has economic consequences.

If we take considered problem, the direct costs of the
state to implement this type of punishment as imprisonment
are very large. Thus, the content of one of the convicted person
is 613 thousand tenge per year paid by the state. During 10 years
in Kazakhstan costs of the prison system increased by 4.5 times
and in 2014 they amounted to 47.5 billion tenge [11].

And nobody counted how much cost is required for the
maintenance of ex-convicts after their release from prisons,
but they are also large. For example, 19 thousand cleared from
the penitentiary institutions in Kazakhstan in 2012; 15 thou-
sand people cleared in 2013; in 2014 are about 13 thousand
people [11].

High costs of detention of prisoners caused by their living
conditions.

In addition, you must learn and put into practice positive
foreign experience of penitentiary organizations for the purpose
of that the convict after his release will not become another
burden for the state, and having their savings obtained while
serving their sentences, easily entered into a new life for him.

It should be reviewed the procedure of prisoners parole.
So, instead established in Article 72 of the Criminal Code pa-
role from punishment [4] mandatory deadlines of sentence
not less than one-third of a sentence for a minor crime or
crime of average gravity, at least half of a sentence for grave

offences; not less than two-thirds of the sentence imposed
for the high crimes, not less than three-quarters of a sentence
for the offenses referred to in paragraphs 3 and 5 of the third
paragraph of Article 120; paragraphs 3 and S of the third para-
graph of Article 121 of the Criminal Code; at least one third of
a sentence for a grave crime, or at least half of a sentence for a
high crime, in the case when all the conditions of procedural
agreement will be implemented by the convicted it should be
charged up to 1 year for a minor offenses, up to 2 years for the
crimes of average gravity, up to 3 years for the grave crimes, up
to 4 years for the high crimes.

This will provide an opportunity to stimulate sentenced to
corrective and significantly reduce the prison population and at
the same time to increase the responsibility of prison officers,
as well as significantly reduce the costs on the applicable pun-
ishment. There are practical cases where the person deserves
parole, unreasonably deprived of this right by the legislator.

Moreover the employees of the correctional system with
their experience may well deal with the personality of each
convict who deserves parole, or who cannot be released before
the court sentence becoming in the judgment.

Another equally important issue is the proper organization
of training programs for convicts by post-secondary and higher
education, as well as training and retraining of workers through
the narrow specialties. Forms of learning may vary daily, cor-
respondence and distance. The current system of education in
prisons designed for those who has no primary education.

When amends to existing criminal legislation by type of
punishment, we should also pay attention to the possibility
of a maximum limit of the number of persons sent to correc-
tional institutions. It is about minimizing the involvement of
citizens in the field of criminal justice, the creation of condi-
tions for wider application of criminal law measures not con-
nected with isolation from society.

In criminal law, the state determines their attitude to com-
mit crimes and enforcement.

In order to strengthen the criminal law of the Republic of
Kazakhstan, it would be advisable to take advantage of the Law
“On crime prevention” [12] to bring together all the agencies
and the public to create a new ideology in society in crime
prevention. We should create permanent coordinating body
for the implementation of this law within the country at the
national, provincial, city and district levels. We should involve
all agencies and public organizations, citizens to implement
the Message of the President of the Republic of Kazakhstan
to the people of Kazakhstan, Leader of the Nation Nursultan
Nazarbaev “Kazakhstan-2050”: The new political course of
held state about adherence of state to the principle of zero
tolerance to disorder [3]. We should use the potential of the
country at the highest level (may be the presidential adminis-
tration or the Security Council).

While organizing the crime prevention it should be tak-
en into account the views of the famous scientist criminologist
G.A. Avanesov, he says that crime is generated by the condi-
tions of social life, but it is itself part of these conditions [13, 18].
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It would be useful to consider the process of crime pre-
vention not only as the impact on crime and as a negative
component of society, but also on society, which generates
this crime.

This process should involve a broad and large-scale
events, the implementation of which would contribute not
only liquidation of specific causes and conditions of crime,

but would include the impact on the healthy, law-abiding part
of society. This will reduce the use of the criminal law, and
thereby minimize the process of engaging citizens in the area
of criminal law relations.

Thus, it is necessary to strengthen the preventive orienta-
tion of the state and its agencies, as well as an effective fight
against crime is directly related to national security.
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prevention of international crime

Abstract: This article discusses the issues of international cooperation in the field of crime prevention.
Keywords: prevention, international crime, criminology, International terrorism, Trafficking in drugs and

psychotropic substances.

Today all humanity defining its future in a new age pass-
es its way through the sieve of reflection. The world commu-
nity has the great achievements in Science and Technology,
Culture and Art including different fields of industry. But

they are in a low level in the sphere of social politics particu-
larly in international relations. Failing to establish a good or-
der in this field all effects in the history come at a price for
the humanity.
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If now East and West were not oppose, bipolar, they would
be divided into two groups — highly developed countries and
low developed countries. Despite this causing the opportunity
for stability covering the entire globe this process increases the
distance between the world poles today. From one side this is
the pole of welfare and from the other side it is the pole of low
social standards of living and high level of crime.

The president of the RK N. Nazarbaev made a pointed ref-
erence in the UN Millennium Summit (2000, September 8): “If
the achievements of globalization will be a priority only for the
highly developed countries it could lead to even more big social
cataclysms than those experienced in the past 100 years”[1].

Problems of crime and its prevention attract attention not
only of experts but general public. This issue enters the juris-
diction of criminology. Criminology characterizes crime as a
social phenomenon in the aggregate of crimes committed ina
state orin a particular field of activities committed in a certain
time interval. Crime is a phenomenon changing at every time,
that is it appears at a certain stage of development in the so-
ciety and it undergoes changes of social and economic struc-
tures and historical particularities of certain political systems.
What is the role of a state in crime prevention? Generally it is
performed in preventive, repressive, educational character and
domestic measures. But such measures are insufficient for ob-
taining good results. Partnership between states plays a great
role in crime prevention. Improvement of international Crimi-
nal law, institutions and principles are based on the growth of
crimes at state and international levels.

To determine the field of crimes of international charac-
ter is the one of the main directions to control crime in the
cooperated countries and the aim of their joint measures. The
term “Crimes of international character” was coined by Pro-
fessor I.I. Karpen in 1977 [3].

Capitalization of legal relations causes particularly serious
type of crimes and actions, their international legal contradic-
tions were shown in the corresponding conventions, they can
be classified according to the level of danger to society and
reverse effects to the international interests.

The first group includes crimes affecting usual interna-
tional relations, they are:

- Hijacking (taking in hostages), actions violating

the integrity of civil aviation;

- International terrorism.

The second group consists of crimes affecting social and
cultural development of countries and states. They include:

- Trafficking in drugs and psychotropic substances;

- Production of forged securities and counterfeit money;

- Environmental damage;

Injury to the objects of national cultural heritage.

The third group includes crimes affecting private and state
properties, general human and moral values:

~  Human trafficking (slave trade, trade in women and

children);

- Slavery;

—  Piracy.

The forth group are the crimes of international character
and others. They include:

- Sea cable damage or underwater pipeline damage;

—  Failure to provide care in a collision of ships [4].

Up to this day crime problems are considered as domestic
matters in each country.

But condition of crime prevention at the national level not
only in a given country complicating by the increase of crimes
causing danger to all humanity requires united struggle of the
countries and everyday partnership. A number of factors are
required for such cooperation.

Firstly, steady growth of international crime, international
terrorism, crime in air transport, drug trafficking, arms smug-
gling — all this increases rapidly.

Secondly, there are some difficulties for a single state to
solve crimes as they are made by skilled techniques.

Thirdly, there appeared international criminal organiza-
tions not limited by boundaries. They are well organized, they
have representatives in every country, well-funded and have
technical means, and they established criminal contact with
the human rights bodies.

With the development of human society the objective ne-
cessity in international partnership arises in the field of crimi-
nal law. It is evident that in the international relationship the
structure and the rate of development of international crime
are changing though it is distant.

New types of international crimes such as ecocide, geno-
cide, violation of human rights are appeared in great number.

In accordance with this it is important for countries “in in-
ternational relations to review prevention of international
crime through the strengthening and development of law and
order; to develop international crime law, meet obligations in
full coming from the international treaties in this field in order
to ensure the conformity of the national law to the require-
ments of the international crime law”.

According to P. Panov to justify the concept of the legal
branch it is necessary to identify the object of legal regula-
tion. What are the components of the object of international
criminal law?

Firstly, the partnership in the prevention of crimes in
a specific order as they are provided in the international
treaties and partnership in investigation and punishment.
Secondly, to consider as crimes single actions that can be
dangerous to the international law regulations, to define
court proceedings and jurisdiction, give law assistance in
cases of crime, arrest criminals, duties of the international
organizations in the field of crime control and other issues
of partnership.

Fair judgment, fixation of basic standards, giving talks
with the criminals and grouping of criminal law may be
also included in the object of legal regulation

The UN is the coordinating center for governments
and international organizations in the prevention of interna-
tional crime. This function is performed by way of preventing
of crimes as well as through educational activities aimed to
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direct persons having committed an offence at honest way.
This direction of the United Nations started to function in
1950 as a result of the reorganization of the International Pe-
nal and Penitentiary Commission organized in 1872.

The work of the United Nations in this field is determined
by several factors:

- Considering crime as an objective specific social phe-
nomenon, the necessity of exchange with the gained
experience in crime prevention.

- Fact causing concern about criminal activities of ter-
rorist organizations in the world community.

- Organized crime causes tremendous harm to soci-
ety — they are an integral part of criminal cases in
all countries.

- Foranumber of countries drug trafficking, hijacking,
human trafficking and other crimes are a significant
problem [S].

For half a century the United Nations are resolving con-
flict situations as well as promoting solidarity worldwide. Also
the important role play subsidiary bodies of the UN, such as
the UN Security Council, the Special Committee on the Ad-
ministration of Justice, the Special Committee on Peacekeep-
ing Operations, and others.

Any action from the part of the countries directed to pre-
vent crime should be based strictly on the rules of interna-
tional solidarity as well as on the principles such as:

1. The principle of equality of countries in decision-

making.

2. Do notinterfere in the internal affairs of another state.

3. The maintenance of peace and harmony, as well as
supporting of security in the world.

By the president of the RK Nursultan Nazarbaev in his
Appeal “Stability and security of the country in a new cen-
tury” there was given the evaluation of the development
opportunities in this field and there was shown the ways of
elimination of the threatening danger to the national secu-
rity in our country. From the day of obtaining independence
Kazakh people has implemented the ways of the national
security not only through the strengthening of the military
forces but through the domestic policy of piece, participa-
tion in the international organizations and agreements di-
rected to strengthen security. Kazakhstan determined

300 international conventions and agreements in its way of
democratic development and strengthening authority in the
world community.

Firstly, this is the policy of keeping peace and territorial
stability by the participating countries of the Customs Union.
For instance, during collisions in Ukraine our country acted
as a bridge of peace between East and West in addition to
humanitarian assistance.

Secondly, it is the policy of international security of Ka-
zakhstan and disarmament in CIS area.

Thirdly, presiding of our country in OSCE, participa-
tion in the program of NATO “Friendship for peace” and dis-
armament Convention.

And all this can be considered as a new model of security
and relationship activities and this can prove that Kazakh-
stan has opportunities to keep independence and peace. His-
tory teaches that it is important to gain independence and
freedom and to keep and transmit them from generation to
generation as well.

The United Nations entities dealing with crimes and their
prevention and the issues of association with the lawbreakers
perform discussion and lynch law out-of-court. The UN be-
lieves that only verdict which came into force is a direct legal
basis for prosecution.

The states aiming effective prevention of crimes stand
for international partnership. And organizations have great
role here. Particularly the UN conventions and Interpol are
highly evaluated.

Speaking about objective consent on social phenomena
caused by crimes of international character we can state that
Kazakhstan makes great contribution in guarantying global
security and international partnership. Keeping peace in a
whole world the UN takes an active part in the leading inter-
national organizations including Interpol.

In conclusion I would like to quote the words by great
German poet Goethe: “It is not important where we are
stay now, it is more important which direction we move on”,
Strengthening independence in our country, moving on the
way of the constitutional country, pursuing a policy to enter
the top of 30 competitive states it is greatly important to
give more possibilities to talented, capable and intelligent
young people.
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At its substantive purpose judiciary is a specific form of
state activities in their respective spheres of society. The need
of the state in the judiciary is defined as the necessity to re-
solve recurrent disputes and the necessity to protect the con-
stitutional order, rights and freedoms, the legitimate interests
of man and of civil society.

The Constitution of the Republic of Kazakhstan as a key
priority determines the rights, freedom and legitimate interests
of man and citizen, thus perpetuating the importance of judicial
protection, one of the mechanisms which is judicial control.

As a general rule the essence of judicial control is to ver-
ify compliance with the objectives of monitoring results: the
courts verify that the activities of state bodies and their of-
ficials and the laws of their tasks; record deviations from the
goals and ways to achieve them; take measures to prevent and
bring to responsibility the guilty persons.

Judicial control is primarily aimed at improving the ef-
ficiency of criminal investigations, as well as raising the level
of citizens’ rights protection in criminal procedures, which
provide optimal conditions for the investigator to perform the
main functions, consisting in the prevention and investigation
of crimes.

It is believed that the expansion of judicial control at the
pre-trial stage of the criminal process in the proposed form
would serve a greater enforcement of constitutional rights guar-
anteed by the investigating authorities, which generally serve to
strengthen the rule of law in the Republic of Kazakhstan [1].

The current Criminally-Remedial Law of the Republic of
Kazakhstan in art. 139 CPC RK has determined that a preven-
tive measure is elected to prevent the possibility to the accused
person to escape from the inquiry, preliminary investigation
or trial, to prevent the objective investigation and trial pro-
ceedings, to continue to engage in criminal activities and, to
ensure its execution after sentencing. The list of mentioned

circumstances in the theory either called “misconduct” or pur-
pose, which is achieved by the institute of preventive measures.
In accordance with Art. 140 CPC RK, the Preventive mea-
sures are the following: recognizance not to leave and proper
conduct; personal surety; placing a serviceman under the
supervision of the commander of a military unit; the return of
the minor under the supervision; pledge; house arrest; deten-
tion [2]. Before turning to the issue of arrest sanctioning, it is
necessary to find out what the arrest is a preventive measure.
Detention is the strictest kind of procedural measures of
restraint. Preventive measures are a form of coercive measures
that apply to a person involved in the commission of a crime,
in order to ensure his presence in the criminal process. Preven-
tive measure is to limit the personal freedom of the accused
approved by the prosecutor or the court decision by placing itin
the pre-trial detention in the course of criminal proceedings
Detention as a preventive measure — it is not a criminal of-
fense the accused (alleged criminal). In this case it does not
have punitive value and it has only preventive tone, it applies
not to the guilty but to the accused (in exceptional cases —
to the alleged). Detention creates optimal conditions for the
participation of the accused in criminal proceedings, to sup-
press his opposing to the normal course of an investigation or
proceedings before a court, in order to prevent the defendant
attempts to hide from the inquiry, investigation, trial, to prevent
the establishment of truth on criminal case, re-engage in crimi-
nal activity, as well as to ensure the execution of the sentence.
The principal direction of the current criminal procedural
legislation is to further the implementation of the criminal jus-
tice system of additional procedural means and mechanisms
to ensure the rights, freedom and interests of the individual.
A number of theorists and practitioners believe that one of
these mechanisms could serve as a further extension of judi-
cial control over the pre-trial activity. However, the expansion
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ofjudicial control should not limit the prosecutor’s control in
this area, since one of the main functions of the Prosecutor’s
Office is a control function.

Nowadays, in the scope of further expansion of judicial
control the notion is expressed about the transfer of prosecu-
tor’s power on authorizing a number of proceedings to jus-
tice that limit the constitutional rights of man: arrest autho-
rizing, house arrest as a preventive measure, the extension of
detention and others. Proponents believe that adjudgement
allows conduction of these proceedings, to a greater extent
take into account the legitimate interests of citizens than
prosecutor’s sanction, amenable for uncovering of crime and
performing prosecutorial functions.

Inconsistency of this point of view, in which they try to
present the prosecutor not as a guardian of the law, whose
aims are to provide accurate and consistent implementation
and enforcement of the law, but as a person who is primar-
ily interested in the indictment result of the investigation,
first of all, the prosecutor is not the person amenable for
uncovering of crime

Uncovering of crime and crime investigation is the im-
mediate task of inquiry and preliminary investigation. The
Prosecutor’s Office, in the framework of its supervisory pow-
ers, shall not be obliged to establish the circumstances, subject
to proof in a criminal case; it only provides procedural guid-
ance for the preliminary investigation, which, in particular, is
expressed in giving instructions to a preliminary investigation,
authorize a number of legal proceedings, participation in the
production of certain investigative actions, in the abolition
of unlawful decisions of junior detective, Investigator, head
of the body of inquiry and the investigation department in
consideration of complaints about their actions and decisions
and the implementation of other powers stipulated by law.

Secondly, an indication that the prosecutor performs only
prosecutorial function is incorrect and wrong. In the theory of
criminal proceedings the indictment (indictment activities)
means a series of actions that expose a person committed a
crime and enforce punishment to him.

In accordance with Art. 62 Code of Criminal Procedure of
the Republic of Kazakhstan, the prosecutor is the official body,
performing oversee legality of operational and investigative
activities, inquiry, investigation, adjudgement, as well as crimi-
nal prosecution at all stages of the criminal process within its
competence. Specifying the powers of the prosecutor in the
preliminary investigation stage, Art. 197 Code of Criminal
Procedure states that the prosecutor conducts criminal prose-
cution and supervision of legality in criminal matters [3]. Law
of the Republic of Kazakhstan “On Prosecutor’s Office” refers
oversee legality of the inquiry and investigation and prosecu-
tion to the main activities of the prosecution [4]. These two
activities are different forms of prosecutor’s execution of basic
constitutional function, which is to oversee legality. Therefore,
prosecutor’s supervisory activity is the main mean, and the
charge is just one of the diverse means by which the pros-
ecutor follows the law, and in particular to ensure that in the

course of criminal procedure the rights, freedom and interests
of the individual were not violated

The conclusion is that the statement of court meets legiti-
mate interests and rights of citizens, than the prosecutor is ini-
tially incorrect.

Judicial control and public prosecutor’s supervision in pre-
trial proceedings are two independent methods aimed at ensur-
ing the rule of law in the activities of inquiry and investigation,
which should be used together, but not to be canceled out. Judi-
cial review can not replace the public prosecutor’s supervision.
As the confirmation of this we can cause a number of reasons:

1. Prosecutor performs procedural aspects by investiga-
tion. Realizing their powers to ensure the legality of the pre-
liminary investigation, the prosecutor overseeing the investi-
gation, and it helps him to take the right decision in the case,
particularly, in arrest authorizing. Court procedural guidance
for the investigation does not perform. Respectively, it is more
complicated to court to take the right decision in a criminal
case in pre-trial proceedings.

2. The supervising prosecutor performs oversee inves-
tigation of a particular criminal case. He receives all neces-
sary information on this case. Incoming information gives to
prosecutor more or less complete picture of the produced in-
vestigation, which helps to make the right decision. Carrying
out judicial control over pre-trial proceedings, it is not neces-
sary to the same judge resolve all the questions arising from
the one criminal case. In connection with the existing order of
actions appeal and decisions of the criminal prosecution, the
complaint by one and the same case may be subject to review
even by different courts. Undoubtedly, all this will affect to
the quality of judicial control in the pre-trial proceedings, and
particularly, to the use of detention as a preventive procedure.
Since not having understood the essence of a criminal case,
the court (judge) unreasonably can withheld or on the con-
trary, allow to apply arrest as a preventive measure.

3. Judicial control due to the specifics of judicial activ-
ity can be carried out only occasionally: when considering
complaints against actions and decisions of the prosecution or
when authorizing certain procedural actions (eg, arrest). Pros-
ecutorial supervision is carried out in the pre-trial proceedings
since the initiation of criminal proceedings till the direction of
the finished production criminal case to the court or a deci-
sion to discontinue criminal proceedings, which contributes
to timely detection and prevention of law violations.

4. Prosecutorial response to the questions, emerging in
connection with the investigation are always quicker compar-
ing to justice. This is due to the fact that supervision is the
main content of the Prosecutor’s Office. Judicial control is
not related to the main function of the court to which the
law imposed a difficult and demanding task of administration
of justice. Therefore, in spite of everything, others, except for
the administration of justice, the functions of the court will
act in the background.

Court, that is the subject designed to protect the rights
and freedoms of citizens to administer justice in the state is not
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burdened with an accusatory manner, it is equally interested in
respecting the rights of each party. In contrast to the prosecu-
tor’s office, among other tasks responsible for the confronta-
tion of crime, the court has no common with the prosecution
of procedural interests. In the administration of his power,
he is guided only by the law and conscience (unfortunately,
the legislator does not give an official interpretation of the
concept of “conscience”). However, the transfer authorization
of arrest fully within the competence of the judiciary is fraught
with some serious problems. Like the prosecutors who are in
mutual departmental depending on judicial impartiality can
also affect the position of “investigative” judge, who gave con-
sent for the use of the accused’s arrest as a preventive measure.

If to provide the right to authorize the arrest and de-
tention only to the court, so in this case position will not
be implemented p. 2, Art. 16 of the Constitution of the Re-
public of Kazakhstan to authorize the prosecutor’s arrest and
detention. Ignoring this constitutional provision will mean

a violation of one of the most important legal principles —
constitutional law, binding the legislator to the Constitution
means that the existence of laws that are in contradiction
with — inadmissible.

Thus, analysis of the Criminal Procedure Code of the
Republic of Kazakhstan, in terms of implementation in the
criminal justice figures investigating judge, demonstrates
the importance of this institution, but at the same time the
Constitution of the Republic of Kazakhstan has supreme
legal force in the territory of the Republic of Kazakhstan
and it is the fundamental law of our state; the authorization
of decisions and actions that restrict the rights and freedoms
of citizens, is not peculiar to the legal nature of the court,
because the sanctions for detention will give the court ac-
cusatory character; by authorizing judge bind himself with
the accepted decision at the investigation, this would violate
the principle of objectivity and impartiality of the adminis-
tration of justice.
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Abstract: The purpose of this article is to highlight the procedural status of the victim as a party to criminal
proceedings in accordance with the criminal procedure legislation of the Republic Kazakhstan.
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The Constitution of the Republic of Kazakhstan contains
provisions, concerning the inalienable human rights, security
and legal protection of individuals, whichare belong to every-
one from birth, and recognized as absolute and inalienable;
everyone has the right to recognitionhis personality and has
the right to defend their rights and freedoms by all means not
contradicting the law including self-defense [1, 5].

It all comes down to the fact that any person in the case of
risk of harm is criminal, having a minimum volume of rights
and freedoms which established in the Constitution of the Re-
public of Kazakhstan, have the right to require judicial protec-
tion of their violated rights and freedoms, when applying to the
relevant public authority. Since the judgment when a person is
recognized as injured body, the criminal proceedings, the per-

son whose rights and freedoms have been violated by criminal
act and caused some damage, becomes an active participant in
the criminal proceedings, namely the victim and begins to have
a set of rights and obligations enshrined in the criminal Proce-
dure Code of the Republic of Kazakhstan (v. 75).

The rights and duties of the victim determine its pro-
cedural status in criminal proceedings. During appearance
of victim in his procedural status was different. In general, the
procedural status of the victim is determined by such factors
as thelevel of economic development, public-political regime,
form of government, and more. With the development of
democratic principles in the country, the procedural position
of the victim expands; he turned from a passive participant of
the criminal process to an active participant. He was endowed
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with additional rights, which were mostly brought to life in the
law enforcement and vital.

On the basis of the link between the criminal and criminal
procedural law of the development of individual institutions
of criminal procedural law should take into account not only
the procedural, but also the material law. In particular, for full
defining concept of the victim we should analyze not only the
norms of procedural law, but also the specific offense.

Criminal Law, referring to the victims, in many cases, does
not define this concept. This concept is defined in Art. 75 of
the Criminal Procedure Code of the Republic of Kazakhstan,
which states: “The victim is a person in respect of whom there
are grounds for believing that he directly offense suffered mor-
al, physical or property damage”.

Because of the close relationship of the criminal and crim-
inal procedural law the notion of victim should recognize the
same for these two branches of law. However, criminal-law no-
tion of victim and criminal procedural notion of victim, which
being united in principle, cannot be the same for two reasons.
Firstly, the real victim can not be recognized as such (for ex-
ample, if the crime remains unknown) and therefore does not
become a party to the criminal proceedings. Second, victims
may be the person who has suffered harm or not suffered, but
not as aresult of the crime (eg, as a result of actions deranged).
In this case, the victim in the substantive sense is absent, de-
spite the presence of the appropriate procedural figure.

We should note the various functions of the concept of
the victim in criminal law and criminal procedure. In The
Criminal Procedure Law this concept is necessary in order to
highlight the victim among other participants of the proceed-
ings, give it special rights and responsibilities to achieve the
objectives of criminal proceedings.

Criminal law has other important notion of victim. First,
it necessary for determine the scope of criminal liability and,
secondly, for differentiation and individualization of criminal
responsibility.

Analysis of Art. 75 of the Criminal Procedure Code of
the Republic of Kazakhstan make it possible to formulate the
basic provisions relating to the concept of victim in criminal
procedure law:

¢ Victims may be considered a natural person, but in the
event of financial or moral harm — even a legal entity.

¢ The harm of crime can be moral, physical or property.

For participation to proceedings as the victim and by the
totality of the rights granted to this member of the process, a
person must be recognized as a victim of crime in accordance
with the law.

According to the Criminal Procedure Code of the Kazakh
SSR victims recognized the person to whom the offender suf-
fered moral, physical or property damage. Pointing to the infi-
delity of this formulation, Ya. O. Motovilovker noted that vic-
tims should not recognize the person, who established that he
suffered harm, but the person against whom there is sufficient
evidence giving rise to the recognition of him certain proce-
dural rights [2, 64].

This point of view was supported by many other schol-
ars, and was reflected in the Code of Criminal Procedure of
Kazakhstan, which takes the victim as a person in respect of
whom there is reason to believe that he was suffered some
harm of crime.

Such a definition of victim is correct because it clari-
fies the distinction between the two concepts of the victim:
procedural and material. R. D. Rahunov indicates: “Allowing
the victim to the proceedings means only recognition him
certain procedural rights, but not recognition established fact
of causing harm, just as engaging as the accused person does
not signify his conviction. Recognition of the harm is possible
only in the judgment of the court” [3, 107].

V.P.Bozhyev in his dissertation draws attention to the fact
that criminal law notion of victim and criminal procedural no-
tion of victim has a connection, although there is no identity.
In the criminal law sense, victims can be both physical and
legal persons, the procedural law recognizes victims capable
person [4, 18]. It should be noted that this view is not in ac-
cordance with the criminal procedure law.

These issues are worthy of approval in the renewed crimi-
nal procedure legislation of Kazakhstan, according to which,
in the case of financial or moral harm, victims can be recog-
nized as a legal entity. Earlier, before the entry into force of
the Criminal Procedure Code of the Republic of Kazakhstan,
according to the Criminal Procedure Code of the Kazakh SSR
the legal entity, in the case of causing criminal damage to prop-
erty, acted in the process not as a victim but as a civil party and
used all the rights of the latter, which put legal person in an
unequal procedural position of the victim — physical person.
The civil claimant is not allowed to testify as victim. All claims
of civil plaintiff took the form of plaint, the essence of which is
to specify what specific causes property damage and what is its
monetary value. Authorities, which conduct the criminal pro-
ceedings, deprived important source of information that could
be presented by the organization, enterprise, institution.

In addition, a crime organization could be caused not
only property, but also non-pecuniary damage. The former
law recognition of non-pecuniary damage left without proce-
dural safeguards, while inflicting physical person or property
or moral damage is caused by the recognition of his victims.

Criminal procedural law not only corrected the discrepan-
cy in determining the procedural position of individuals and
legal entities, but also contributed clarification to the concept
of the victim at all.

In cases of crimes, the consequences of which were the
death of the person, the rights of the victim carried close rela-
tives of the deceased.

This question is the subject of debate among scholars in
the legal literature.

Ratinov A. [S, 32] expressed that these persons can not
be allowed to participate in criminal proceedings as victims.
Criminal procedural law otherwise decided this issue by pro-
viding that in cases of crimes, the consequences of which was
the death of the victim, the victim’s rights carried its close rela-
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tives (Art. 75 of the Criminal Procedure Code of the Republic
of Kazakhstan).

V.M. Sawicki and L. I. Poteruzha consider that the rela-
tives of the deceased person involved in the process as his
representatives, and can not be recognized as the victims,
because between the crime and the alleged injury to the
relatives of the deceased person has no immediate direct
link. They believe that the rights of family members in this
case are not violated, since the victim and his representative
are in the process of equal rights. This is not entirely correct.
Representative of the victim, as opposed to the victim, do
not use one essential right: the right to have a representa-
tive in the process. If the relatives of the victim, in the case of
his death, will be involved in the process as a representative
of the victims, it would oblige them personally always act in
the process and to deprive them of the opportunity to have
their representatives.

Relatives of the deceased can not be regarded as his rep-
resentatives, because the basis of representation (except the
representation of disabled) should be based on the parties’
agreement, but this is not the case here.

Close relatives of the deceased person, if they were de-
pendent on him, suffered material damage. But when they are
not suffered material damage but suffered heavy pecuniary
damage, which is much harder experiences of others who are

not close relatives of the deceased, they should be recognized
as a victim of a crime and them should be submitted all the
rights of the victim.

After the death of the victim, harm can be caused to some
of his relatives. Do they all have to be recognized as a victim?
This right can belong to several close relatives. If close rela-
tives of the deceased suffered material damage, they all must
be recognized as the victims and them must be explained the
right to bring a civil action, because each of them can claim in-
dependent plaint and be recognized as a civil plaintiff. If the
relatives of the deceased person suffered a pecuniary damage
they should be recognized as victims. But if by any of the other
relatives of the deceased received an application for recogni-
tion him as victims, this request should be granted. In this
case, in the process will involve multiple victims.

Thus, covering all aspects of the concept of the victim, the
notion of victim in criminal proceedings can be formulated
as follows:

“If an individual or a legal entity suffered moral, physical
or property damage, he recognized as victim. Also, the vic-
tim is a person in respect of whom the preparation of or at-
tempt to commit a crime, he was put under threat of such
harm. Moreover, with respect to an individual, all three types
of harm are possible, but in respect of the legal entity only two
types- material and moral damage”.
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Keywords: biometric, security, identification, security.

The development of information technologies and their
application in medicine, science, industrial sphere forever
changed modern society. The laws of society must obey and
to acquire the data changes. Since PIN-codes, passwords,
identification photographs, credit cards and magnetic sig-
natures are an integral part of modern life, and the problem

of information security one of the most urgent. Currently
greatly increased interest in the topic of digital identity
that is accepted as associated with the growing threat of in-
ternational terrorism, increase the volume of trade transac-
tions conducted via global computer networks, particularly
the Internet.
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Digital identification of individuals using the consolida-
tion of the single person’s unique system number, a feature of
which is that it is being taken even without any additional in-
formation was itself encrypted bears some critical information
about a person (such as the date and place of birth gender, the
body, where this number was generated). Despite the fact that
the automated system code of the person are stored in the
memory, the basis for the digital identity are long used tech-
niques biometrics, namely, a technology that uses a unique
physiological parameters of the subject (fingerprints, iris, and
so on.D.). Obviously, biometrics provides the most reliable
and stable information about a person, such as fingerprint fin-
gers and iris does not change throughout a person’s life [1].

Under biometrics understood area of science that stud-
ies the methods for measuring the physical characteristics
and behavioral traits of the person for identification and au-
thentication of identity. Biometrics man called his measured
physical characteristics or personal behavioral traits, which in
the process of comparison with similar previously registered
biometrics human identification procedure is implemented.

The first steps of mass use of biometrics can be attrib-
uted to Alphonse Bertillon, who in the 90s of the XIX century,
working in the files of the Paris police, came to the conclusion
that the combination of 14 units of measurements (height,
length and head circumference, length of the upper body and
etc.) adult chance coincidence on the theory of probabil-
ity is infinitely small (of the order 3,5x10) and if the pro-
duce carefully measuring each offender and accurately record
the results in the personal card will be possible unambigu-
ously identifying. After a number of major cases, this system
ofidentification was “taken up by the” French police. In place
of the identification by the sum of the measurements came
fingerprinting. In the early XX century Englishman Edward
Henry proposed a method by which the identification of a
print takes a few minutes. After 10 years, the system prints
began to practice in all of Europe.

Today the word “biometrics”, which is firmly established in
our everyday language, and its value is almost no one in doubt.
Biometric identification, biometric scanner, biometric pass-
ports — everyone understands that we have in mind here. More
recently, the term has a much broader interpretation and was
used mainly where it was a question of the methods of math-
ematical statistics, applicable to any biological phenomenon.
Now under biometric technologies often realize automatic or
automated methods of recognizing a person’s identity by its
biological characteristics or manifestations [2].

Any biometric system consists of a biometric scanner — a
physical device which can measure a particular biometric char-
acteristics, and comparing the measured characteristics of the
algorithm with previously registered (biometric template).

There are two possible modes of operation of the sys-
tem — verification (one to one comparison) and identifica-
tion (one to many comparison).

In verification mode the user enters their name, password
or PIN, shows an electronic card or other means to announce

the system, “who he is”. Her task in this case — check “truth-
fulness” of the information received, ie verify the conformity
of the measured biometric with a previously recorded pattern
claimed individual.

In the identification mode, the user simply “makes bio-
metrics”, and the task of the algorithm — to decide whether
the user belongs to a number of well-known individuals, and if
you belong to, then — who he is. In this case, the measured
biometric characteristics compared to a database of previously
recorded patterns of all “known” system of people.

The main biometric techniques currently used in prac-
tice are:

Biometric security on demand fingerprints. This — the
most common static method of biometric identification,
which is based on the uniqueness of each human figure pap-
illary patterns on the fingers. A fingerprint image obtained by
using a special scanner, converted into the digital code and
compared with a previously entered template (reference) or
the set of templates (in the case of authentication) [3].

Biometric Protection for recognizing hand shape. This
static method is built on the recognition of hand geometry,
is also unique biometric characteristic of man. Using a spe-
cial device, allows to obtain a three-dimensional image of the
hand (some manufacturers scanned form multiple fingers),
obtained measurements necessary to produce a unique digital
convolution identifying the person.

Biometric security in pattern of the iris. This method is
based on the recognition of the unique pattern of the iris.
For the implementation of the method requires a camera
provides images of the human eye with sufficient resolution
and specialized software, allows you to select from the result-
ing image iris pattern on which to build a digital code for hu-
man identification.

Biometric security on the spectral characteristics of
the voice. Currently, the development of one of the oldest
technologies has accelerated since assumed its widespread
use in the construction of intelligent knowledge. There are
many ways to construct a code of voice identification, usu-
ally a combination of different frequency and the statistical
characteristics of the person.

Biometric protection based on handwritten handwriting.
Typically, this dynamic method of human identification using
his signature (sometimes writing code word). Digital iden-
tification code is generated by the dynamic characteristics
of the writing, that is, to identify construction convolution,
which includes information on the graphic signature parame-
ters, timing of application signatures and dynamics of pressure
on the surface, depending on the capabilities of the hardware
(graphics tablet, the screen handheld it. d.).

Biometric protection on keyboard handwriting. The
method generally similar to that described above, but in-
stead it uses a signature certain codeword and from the equip-
ment only requires a standard keyboard. The main characteris-
tic, which is based on the convolution for identification — the
dynamics of the set of codewords.
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Biometric protection by thermal drawing, create a struc-
ture of blood vessels. This approach to the problem considers
the thermal pattern generated by the structure of blood ves-
sels face, hands or other body parts. Another approach, also
based their work on the system of blood circulation, drawing
explores the veins and arteries on the back of the hand of man.

Biometric Protection for recognizing facial appearance.
One method, which won considerable popularity — recogni-
tion of facial appearance. People easily recognize each other
as individuals, but to automate such identification at all easy.
Most of the work in this area is related to image processing
using photo or video. This static method is based identifica-
tion of two- or three-dimensional image of the human face.
With the camera, and specialized software image or set of im-
ages of faces are contours eyebrows, eyes, nose, mouth, and
soon. Computed distance therebetween, and other param-
eters, depending on the algorithm used. On these data is based
the image to be converted into digital form for comparison.
Moreover, the number, quality and variety (different angles of
rotation of the head, changes of the lower face in the pronun-
ciation of key words, and so on). The read images may vary
depending on the algorithms and functions of the system im-
plementing the method.

Biometric security by smell. Currently also working on
the creation of “electronic nose”. If the dog can distinguish
people by smell, why not do it with the help of biometrics.

If analyze the factors that influenced the development of
biometrics for the past 10 years, significantly increased the
number of different biometric parameters used for identifica-
tion. Identification of the voice, face, hand, eye in the amount
surpasses the classical system fingerprint identification, which,
in turn, use different principles for fingerprint image, namely,
optical scanners that work on the effect of total internal reflec-
tion of light (we can say that with them, and began the mod-
ern biometrics), capacitive CMOS chips, fiber optic chips
and teploregistriruyuschie chips. Increase in the number of
companies engaged in biometrics and accordingly increased
the number of areas in which biometric systems are real ap-
plication, of which by far the most widespread are mobile, the
passport system and credit card (cash payments) [4].

Events of September 11 have significantly changed the at-
titude to the world of biometrics. At the moment, it is known
that 11 terrorists — organizers attacks on the United States
were known and the FBI sought by US authorities, but the ter-
rorist use of false documents and bureaucratic mechanism of
registration of foreigners have made possible the implemen-
tation of the attack. Furthermore, the absence of biometric
security in managing the aircraft as not to interfere with the
plans of terrorists, although the use of a simple fingerprint
scanner, blocking the transfer of control of the aircraft to an-
other person, it could significantly reduce the consequences
of a terrorist attack. All this helped to increase the popular-
ity of the global biometric solutions among US citizens,
only 10 % of which supports the idea of biometric passports
before 11 September 2001 and 75 % after. However, the pres-

ence of many different solutions of biometric passports and
lobbying by several large companies, their fundamentals ap-
proaches to solve this problem at passport market (IBM, Po-
laroid, Oracle, Microsoft) makes it difficult to adopt a single
decision, and numerous local biometric systems are not com-
patible in the parameters and likely prevent the establishment
of a global network of biometric than contribute to its cre-
ation. A similar situation exists in the field of biometric secu-
rity credit card only as independent states, and services are the
major card companies Visa, Master Card, American Express,
their affiliates and certain banks. However, if the term “threat
of international terrorism” is the most popular phrase in the
mouths of modern statesmen, banks and financial companies,
primarily interested in reducing their costs, maximizing prof-
its and are not ready to implement the relatively expensive bio-
metric solutions. Therefore, despite the fact that the banking
sector is technically ready for the introduction of biometric
security credit cards, no one wants to take on additional costs
for biometric protection, and prefer to hide losses from un-
authorized access, up to a hundred million USD per year [S].

Thus, despite the technical readiness, in the near future
should not expect wide capture of said mass application of bio-
metric solutions. However, the more distant the forecast is little
doubt regarding the biometric passports population. The trend
of political development is that the biometric passport system
may be virtually the only protection for both the developed na-
tions and individual citizens against crime and terrorism, and
many frequent military conflicts beginning of the XXI century
can only accelerate the adoption of a joint inter-state solution.

Expansion of measured and analyzed biometric param-
eters leads to a natural extension of the range of issues ad-
dressed by biometrics. Another most promising direction of
biometrics is the analysis of psychophysiological state, known
as a “lie detector”. Determination of the true thoughts and
purposes of human task is not less ancient than his identifica-
tion. One of the basic principles of psychophysiological de-
tectors is the relationship between the amount received from
the test data and test time. Naturally, to obtain reliable results,
it is necessary to increase or testing, or the effectiveness of
reading biometric information. For classical polygraphs used
measurement of several biometric parameters (usually a pulse,
ECG, galvanic skin response), having a capacity of approxi-
mately 100-200 samples per second, and the test time is sev-
eral hours of use of modern techniques of voice psychophysi-
ological research allows for the testing time in a few minutes
during performance of about 10,000 cps [6].

Foreign experience of biometric systems suggests the fol-
lowing development of human identification using biometric
technologies: most countries of the world community will
have a biometric identity card which information is stored in
government databases, combined in a global internation-
alidentification system; reality will become not only the iden-
tification of the individual, but also the identification of the
thoughts and intentions. When crossing the borders of the
state, or in access to certain objects people will be automatic
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psychophysiological testing during real time. In the future
reality will not only pervasive and instantaneous identifica-
tion of the person, but also the identification of intentions and
motivational structure of the psyche. Become possible sup-
pression planned, has not committed crimes using automatic

psychophysiological testing human cross borders or entering
the building. That is the future, experts predict biometrics.
Thus, in the fight against crime in modern criminol-
ogy has significant potential associated with the widespread
introduction of biometric identification technologies.
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Introduction

“Civilisation works only if those who enjoy its benefits are also
prepared to pay their share of the costs. People and companies that
avoid tax are therefore unpopular at the best of times, so it is not
surprising that when governments and individuals everywhere are
scrimping to pay their bills, attacks are mounting on tax havens
and those that use them” [1].

Capital is accumulated where taxes are low and where
are low regulatory concessions. Tax havens have increasingly
competed for the attention of international investors. Taxa-
tion and fiscal legislative activity and state financial control
are directly related to the state sovereignty. A state is entitled
to tax jurisdiction as a result of its sovereignty. Tax sovereign-
ty reflects the inseparable relation between the sovereign
state and its inherent prerogative to levy taxes within its terri-
torial jurisdiction, as recognised by international law [2, 58].
As a result of the sovereignty recognized by international
law, a state enjoys a significant liberty to determine the ex-
tent of its tax jurisdiction with regard to foreign companies
and entrepreneurs on own territory [3, 3]. In the context of
a tax competition, states may offer to foreign companies and
entrepreneurs to become domestic tax resident. The issue
of tax havens is primarily a problem of an international law
(bilateral international agreements) and the regulation of
relations between Member States of international or global
organizations. The paper describes the institutional and legal
fight of two major international organizations — the OECD
and the European Union — against tax havens and unfair
tax competition.

1. Criteria of tax havens

In 1998 the OECD Member countries published the re-
port entitled Harmful Tax Competition: An Emerging Global Is-
sue. That report focused on geographically mobile activities,
such as financial and other service activities, including the
provision of intangibles. It developed criteria to identify the
harmful aspects of a particular regime or jurisdiction. It set on
four criteria [4, 4-5] in particular:

- no or nominal taxes in the case of tax havens and no or
low effective tax rates on the relevant income in the case of
preferential regimes;

— the lack of effective exchange of information;

— the lack of transparency;

— no substantial activities, in the case of tax havens, and
ring fencing, in the case of preferential regimes.

Still, it is necessary to distinguish between activities: an activ-
ity that is known as “tax optimization” and leads to “paying little
taxes”, is a legal activity to minimize taxes paid, and involves the
use of all active legal exemptions.

On the other hand, tax evasions are always illegal. These in-
clude denial of property, reporting fictitious expenses, etc. Only
moving the headquarters to a tax haven falls under the category
of “tax optimization” and it is not forbidden neither in the Czech
Republic, nor in other European countries.

The definition of a tax haven in Oxford Advanced Learner’s
Dictionary [S] is a place where taxes are low and where people
choose to live or to officially register their companies because
taxes are higher in their own countries. A taxhaven is a country
or an area that exempts foreign investors to hold bank accounts
or to set up companies in its territory because of a low taxes.

The main actions have been aimed at putting pressure on
the governments of tax havens seeking to limit their confi-
dentiality laws and bank secrecy. This is currently being done
through various international organizations, usually under the
banner of combating terrorism, drug trafficking and money
laundering networks. The OECD and the Financial Action
Task Force (FATF), the G20 and the EU are the most active
bodies in this field [6].

2. The OECD

According to the OECD “The lack of effective exchange
of information is one of the key criteria in determining harm-
ful tax practices” [6].

In 2002, the OECD Global Forum Working Group on Ef-
fective Exchange of Information developed a legal instrument
thatis beeing used to establish effective exchange of information
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called Tax Information Exchange Agreement (TIEA). The model
TIEA represents the standard of an effective exchange of in-
formation for the purposes of the OECD initiative on harmful
tax practices. This Agreement contains two models for bilateral
agreements. A number of bilateral agreements have been based
on this Agreement, e.g. the bilateral agreements between the
Czech Republic and the San Marino, the Isle of Man, Jersey,
Bermuda, and the British Virgin Islands. A model template
for requests of information under Tax Information Exchange
Agreements has been designed to assist competent authorities
of TIEA partners in making requests for information [7].

The OECD is at the forefront of efforts to improve interna-
tional tax co-operation between governments to counter inter-
national tax avoidance and evasion. In furtherance of these goals,
in 2004 the OECD set up the ATP Steering Group to act as a
centre of knowledge and expertise on international tax planning.
The Steering Group began with membership of G7 countries
and now has grown to a full working party of the OECD coun-
tries and G20 countries. The OECD’s work focuses on identi-
fying trends in international tax planning and helping govern-
ments to respond more quickly and effectively to emerging risks.

The OECD provides a forum for countries to exchange in-
formation on tax planning schemes, detection methods and
response strategies. The ATP Directory is a secure database
of aggressive tax planning schemes. Access to the database is
limited to the government officials from countries that are
members of the Expert Group on the ATP Directory. The
Directory contains a database of more than 400 tax plan-
ning schemes and a section on hybrid mismatch arrange-
ments with tables that compare the tax treatment of entities
and instruments in various countries in order to facilitate the
detection of hybrid mismatch arrangements. The purpose of
the Directory is to allow government officials from member
countries to share information on aggressive tax planning
trends. Timely sharing of information on ATP schemes helps
member states in understanding new tax planning techniques,
facilitates their detection, enables countries to rapidly adapt
their risk management strategies and to identify appropriate
legislative and administrative responses. A review undertaken
by the Secretariat in 2012 showed that the information on
the directory had assisted some countries to avoid substantial
potential revenue loss (up to EUR 1.5 billion) through the
early identification of previously unknown ATP schemes [8].

3. The Financial Action Task Force (FATF)

The Financial Action Task Force (FATF) is an inter-
governmental body established in 1989 by the Ministers of
G7 countries. It is an international organization affiliated with
the OECD. The objectives of the FATF are to set standards and
promote effective implementation of legal, regulatory and op-
erational measures for combating money laundering, terrorist
financing and other related threats to the integrity of the in-
ternational financial system. The FATF is therefore a “policy-
making body” which works to generate the necessary political
will to bring national legislative and regulatory reforms in these
areas. The FATF has developed a series of Recommendations that

are recognised as the international standard for combating of
money laundering and the financing of a terrorism and prolif-
eration of weapons of mass destruction. They form the basis
for a coordinated response to these threats to the integrity of
the financial system and help ensure a level playing field [9].

4. The European Union

In the European Union, the tax havens seek to limit and
regulate mostly Germany and France. These countries are
the most affected by the departure of their business to the tax
havens. The work in the EU on improving tax cooperation
reflects many of the underlying principles of the OECD fight
against harmful tax competition. Against an unfair European
tax competition, The European Union provides a set of rules
which are binding both for the economic agents — the taxpay-
ers — and the Member States themselves. Here we find spe-
cificlegal instruments which define the limits to the fiscal and
economic behaviour of the Member States and their citizens
and their entrepreneurs on the European Common Market.

The power to levy taxes is central to the sovereignty of the
Member States. The European Union has assigned only limited
competences in this area. The legal basis for it are Articles 110—
115 of the Treaty on the Functioning of the European Union
(TFEU). The EU efforts to pursue harmonisation in this area
are therefore mainly focused on indirect taxation. Alongside
these efforts, the EU is stepping up its fight against tax evasion
and avoidance, which constitute a threat to fair competition and
are the cause of a major shortfall in tax revenues. According to
the Treaty, tax measures must be adopted unanimously by the
Member States. Tax policy is greatly influenced by the case-law
of the European Court of Justice [10].

According to the EU Bodies, The Member States’ need for
amutual assistance in the field of taxation is growing rapidly in
a globalised era. There is a tremendous development of the
mobility of taxpayers, of the number of cross-border transac-
tions and of the internationalisation of financial instruments,
which makes it difficult for Member States to assess taxes due
properly. This increasing difficulty affects the functioning of
taxation systems and entails double taxation, which itself in-
cites tax fraud and tax evasion, while the power of control
remains at national level. It thus jeopardises the functioning
of the internal market.

According to the Commission of the European Union (at
Promoting Good Governance in Tax Matters) globalisation, or the
increasing economic integration of markets that is being driven
by rapid technological change and policy liberalisation, is pro-
viding great opportunities in the world. In a world where money
moves freely, tax havens and insufficiently regulated internation-
al financial centres that refuse to accept the principles of transpar-
ency and information exchange can facilitate, or even encourage
tax fraud and avoidance, negatively affecting the tax sovereignty
of other countries and undermining their revenues [11].

A tax policy issue which ranks high on the EU agenda is
the fight against tax evasion and avoidance. In the EU, around
1 trillion euros in a tax revenue is lost each year to the tax eva-
sion and avoidance, constituting a threat to a fair competition
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and a huge loss of state incomes. The European Union has
taken a number of measures in different areas to ensure adhere
to good governance principles in the tax area [12]:

— Council Directive 2010/24/EU of 16 March 2010 con-
cerning mutual assistance for the recovery of claims relating
to taxes, duties and other measures;

— Council Regulation (EU) No 904/2010 of 7 Octo-
ber 2010 on administrative cooperation and combating
fraud in the field of value added tax;

— Council Directive 2011/16/EU of 15 February 2011 on
administrative cooperation in the field of taxation; this Direc-
tive provides clearer and more precise rules of governing admin-
istrative cooperation between Member States where it is nec-
essary, in order to establish, especially as regards the exchange
ofinformation, a wider scope of administrative cooperation be-
tween Member States. Clearer rules should also make it possible
to cover all legal and natural persons in the European Union in
particular, taking into account the ever increasing range of legal
arrangements, including not only traditional arrangements such
as trusts, foundations and investment funds, but any new instru-
ment which may be set up by taxpayers in the Member State;

— Council Directive 2011/96/EU of 30 November 2011 on
the common system of taxation applicable in the case of par-
ent companies and subsidiaries of different Member States;

— Council Regulation (EU) No 389/2012 of 2 May 2012 on
administrative cooperation in the field of excise duties;

— Commission Decision (2012/C 198/05) of 3 July 2012
setting up the EU VAT forum;

— Communication Com (2012/351) of 27 June 2012 from
the Commission to the European Parliament and the Council
on concrete ways to reinforce the fight against tax fraud and
tax evasion including in relation to third countries;

— Commission Recommendation C (2012/8805) of 6 De-
cember 2012 regarding measures intended to encourage third
countries to apply minimum standards of good governance in
tax matters;

— Commission Recommendation C (2012/8806) of 6 De-
cember 2012 on aggressive tax planning.

Conclusion

The European Union and the OECD Member States face
serious challenges in addressing the latest economic and finan-
cial crisis. The crisis raised concerns about the sustainability
of tax systems in the face of globalisation.

About 3.4% of Czech companies (with 17% of total
capital of Czech companies) have a tax domicile in the tax
havens. To tax havens over 13,000 Czech companies have
relocated, most of them to the Netherlands (over 4,200 com-
panies), to Cyprus (over 2,000 companies), to Luxembourg
(about 1,100 companies) and to the British Virgin Islands
(over 400 companies) [13]. In the Czech Republic, the tax
treatment of income derived from business activities is al-
most alike for natural and legal persons. The starting point
for computing the taxable profits is the profit before tax dis-
closed in the accounts. Taxation is the subject of adjustments
under the Income Tax Act (no. 586/1992 Coll.). The current
rate of corporation tax is 19 %, the current rate of dividend
tax is 15 %. The main reasons why the Czech businessmen
move are corruption, bureaucracy and quickly changing laws.
They don "t leave because of high taxation, because in Nether-
lands, current rate of corporation tax is 25 % (for gross profit
before tax under 275,000 euros is current rate 20 %).

It is a challenge for states and their tax systems to be effec-
tive, fair and advantageous for companies, so entrepreneurs are
not forced to leave to places with better conditions for them.
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