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The establishment of the constitutional order
in Kazakhstan began with the Declaration “On the
State Sovereignty of the Kazakh SSR”, adopted by
the Supreme Soviet of the Kazakh SSR on October
25, 1990, establishing for the first time the indivis-
ibility and inviolability of the territory, defining the
country as a subject of international law, introducing
the institution of citizenship and equality of forms
of ownership.

Three norms were set out there for the first time:
On the supremacy of the constitution and laws of the
republic on the territory of the Kazakh SSR, “except
for matters voluntarily delegated by it to the Union’,
and on the right of the republic “to suspend in its ter-
ritory the laws and other acts of the supreme bodies
of the Union which violate the sovereign rights and
the Constitution of the Republic”; on the exclusive
property of the Kazakh SSR, which constituted the

basis of its sovereignty, “all the national wealth avail-
able in its territory”, and also enshrined “the right
of the Kazakh SSR to its share in the general Union
property in accordance with the contribution of the
Republic, including in the diamond, currency funds
and gold reserve”; on the right of the Kazakh SSR “to
act as an independent subject of international rela-
tions, to determine foreign policy in its interests...”

An important step in the political process was the
Constitutional Law on State Independence of the
Republic of Kazakhstan of December 16, 1991.
Elaborating on the key ideas of the Declaration on
State Sovereignty, the Constitutional Law stipulated
that the Republic of Kazakhstan would build its re-
lations with all states according to the principles of
international law, as an independent state should.
For the first time, a single Kazakhstani nationality
was established. A variety of forms of ownership
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was constitutionalized and the course of the state
towards an independent economic system with its
own financial and credit, tax and customs policies
was consolidated. To protect the independence and
territorial integrity of the Republic of Kazakhstan,
the constitutional law established the creation of the
country’s own armed forces.

The Constitutional Law “On State Indepen-
dence of the Republic of Kazakhstan “recognized”
“the united people of Kazakhstan” as the sole source
of state power. The people of Kazakhstan, together
with the Kazakh nation, the law stated, consisted of
the citizens of the republic of all ethnicities, united
with it by the commonality of historical destiny. This
law became the provisional constitution of indepen-
dent Kazakhstan at the stage of constitution of its de
jure sovereignty. The Constitutional law “On State
Independence of the Republic of Kazakhstan” dated
December 16, 1991 became the continuation of the
Declaration “On State Sovereignty of Kazakh SSR”
of October 25, 1990. The Declaration was the act
of political intention, and the constitutional law put
an end to the process of socialistic construction and
marked the way to another system. Thereby a funda-
mentally new beginning was made for the new, quali-
tative processes of its own system in Kazakhstan, the
independent construction of a new politically and
economically independent statehood.

The Constitutional Law raised the status of the
President, who was given the same authority as the
Supreme Soviet to speak on behalf of the people. The
Constitutional Law on State Independence of the
Republic of Kazakhstan of 1991 also adhered to the
principle of separation of powers. In the case of the
legislative and executive powers, the provisions of
the 1990 declaration had been maintained, while the
judicial power was vested in the Supreme Court and
the Supreme Arbitration Court. The Constitutional
Court of the Republic of Kazakhstan was proclaimed
as the supreme judicial authority for the protection
of the Constitution. A contradiction in the 1990
declaration has also been corrected: The direct elec-

tion of the President of the Republic in December
1991 changed the system of legitimizing the power
of the head of state. Now the presidential vote of
confidence did not depend on the will of the highest
representative body and became independent. The
overlapping of the posts of head of state and execu-
tive in a direct electoral, non-parliamentary election
led to the conclusion that in December 1991 there
was a transition from a semi-parliamentary to a presi-
dential form of government.

The Constitution of the Republic of Kazakh-
stan adopted on January 28, 1993. On January 28,
1993, after two years of attempts to find compro-
mises, the Supreme Soviet of the twelfth convoca-
tion adopted the first post-Soviet Constitution of
Kazakhstan that completed the sovereignty of the
republic de jure and continued the establishment of
genuine constitutionalism. This marked the begin-
ning of the transition to a qualitatively new stage in
ensuring national independence, real guarantees of
civil rights and freedoms, building of a democrat-
ic society and state based on the rule of law in the
Republic. The Constitution of 1993 has opened a
space for positive dynamics in the development of
the Kazakhstani society, abandoning the single-par-
ty political rule, the monopolistic economic system
and the ideology of historical violence. In the tran-
sition phase to a socially oriented market economy,
the Fundamental Law legitimized the Republic as a
new independent state in the world community. The
1993 Constitution declared that Kazakhstan posi-
tioned itself as part of the modern civilization, had
the intention of good-neighborliness, multi-polarity
and mutually beneficial cooperation, and was com-
mitted to universal values.

The greatest value of the Republic of Kazakhstan
has been recognised as the human being, human life,
freedom and inalienable rights. It has undertaken a
constitutional obligation “to carry out its activities in
the interests of the citizen and society” (Clause 3) [1].
For the first time, the principle of the sovereignty of the
people of Kazakhstan was constitutionally formalised.
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The fourth article of the Foundations of the Constitu-
tional Order stipulated that “The people of Kazakh-
stan is the only source of state power of the Republic”,
which it exercises directly and through its representa-
tives. The sixth provision of the Foundations stipulat-
ed that “State power in the Republic of Kazakhstan is
based on the principle ofits division into the legislative,
executive and judicial branches” (Clause 6) [1]. The
Constitution of the Republic of Kazakhstan of 1993,
unlike the former Soviet Constitutions, acquired the
highest legal force and direct action. The Constitution
0f 1993 legitimized the Republic as a new independent
state in the world community.

But the Constitution of 1993 could not help but
bear the stamp of the past. It had been drafted at the
time of the Union of Soviet Socialist Republics and
was being finalised in the early stages of political in-
dependence. It was a kind of compromise between
the need for the nascent presidency and the contin-
ued communist system. The Constitution of 1993
did not establish universal human rights but con-
fined itself to stating the socialist rights of the citi-
zens. The structure of the Supreme Council (former
Supreme Soviet) remained as it was and the system
of checks and balances in the interaction of powers
had not been sufficiently refined. The Constitution
of 1993 did not resolve the question of the specific
form of republican rule.

Under the Constitution of 1993, the President
of the Republic headed a unified system of execu-
tive power, determined the composition of the gov-
ernment, which was responsible to the President.
All the elements of a presidential republic were in
place. But there was no executive authority to deal
with the decline in production, corruption, and po-
larisation of society. Also, the Constitution of 1993
did not provide a clear understanding of the consti-
tutional definition of the nature of the developing
statehood; the established status of languages; the
ambiguous approach to the regulation of citizenship
issues; the legal basis of Kazakhstan’s foreign policy
as a newly independent state. The status and powers

of the President changed slightly in the Constitution
0f 1993: from being “the head of the Republic of Ka-
zakhstan and its executive power” to “the head of the
state and the unified system of executive power — the
guarantor of observance of the rights and freedoms
of citizens, of the Constitution and laws of the Re-
public”. Within the limits of constitutional powers,
the President has the right to speak on behalf of the
people of Kazakhstan [2, p. 64].

The Constitution of 1993 made significant ad-
justments to the legitimate basis of the executive
power in Kazakhstan:

— defined the executive branch as an indepen-

dent branch of state power;

— introduced the concept of a unified system of
executive power;

— made changesin the procedure for forming the
Government. It follows from Article 78(3) of
the Constitution of 1993 that the consent of
the Supreme Council is now required for the
Prime Minister to be appointed by the Presi-
dent, as well as for key positions in the system
of executive power — Ministers of Foreign Af-
fairs, Defense, Finance, Internal Affairs, and
the Chairman of the National Security Com-
mittee. The consent of the supreme legislative
body is not required for the appointment of
other positions in the government;

— Substantially changed the provision on the
responsibility of the executive branch to the
Supreme Council: the Cabinet of Ministers is
responsible to the President; it has a limited
responsibility to the Supreme Council only
for the implementation of laws (Articles 85,
88) [1].

In addition, the role of Parliament in dismissing
the Government was minimised. It was stipulated that
the Supreme Council may raise with the President of
the Republic the question of early dismissal of a mem-
ber of the Cabinet of Ministers only if he has violated
the Constitution and the laws of the state. In general,
the Cabinet of Ministers is responsible to the head of
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state and resigns before the newly elected President
[2]. The Constitution of 1993 took another step in
strengthening the position of the executive branch by
continuing the redistribution of power between the
executive and the legislature in favor of the former.
This was largely due to, among other factors, the low
efficiency of the legislative and judicial bodies and
the weakness of political parties. The constitutional
enshrinement of the possibility of declaring a state of
emergency (the Basic Law of 1993 grants the head of
state the right to declare a state of emergency) also
indicated a strengthening of the executive power in
the person of the President [2].

Under the Constitution of 1993, the President,
along with deputies of the Supreme Soviet, the
Cabinet of Ministers, the Supreme Court and the
Supreme Arbitration Court, had the right to initi-
ate legislation. Under the Constitution of 1995, as
the highest official to whom both the legislative and
executive branches of power could appeal, the head
of state had no such initiative and was empowered to
issue decrees with the force of law in strictly defined
cases. Also under the Constitution of 1993, the Pres-
ident had a veto power which had to be overruled by
a qualified majority (Article 78(2)).

The Constitution of the Republic of Kazakh-
stan of 1995. A significant event in the life of Ka-
zakh society was the Constitution of the Republic
of Kazakhstan in 1995, which was adopted by ref-
erendum with 89.14% of the votes of the citizens of
the Republic participating in the voting (8,091,715
citizens or 90.58%). The number of citizens who
voted against the new Constitution was 800839 or
9.90% of the citizens of Kazakhstan who took part
in the referendum. As a result, the Constitution of
1995 was adopted by the people of Kazakhstan, and
the people of Kazakhstan themselves became co-au-
thors of the ideas of this Basic Law together with the
President of the Republic of Kazakhstan N. A. Naz-
arbayev. The Draft Constitution of 1995 was devel-
oped under the leadership and with the direct par-
ticipation of N. A. Nazarbayev. More than 3 million

34S thousand Kazakhstani citizens took part in the
discussion of the Draft, which took place from June
30 to July 30, 1995. 31 thousand 886 proposals and
comments were made, which led to the amendment
of 55 articles out of 98 articles of the Final, Fourth
Draft. The adoption of the Constitution of 1995, its
spirit and letter opened up new prospects for the
further development and strengthening of the inde-
pendent state.

The Constitution of 1995 defines the foundation
of Kazakhstan’s new independent state in Article 1,
Section 1, “General Provisions’: “The Republic of
Kazakhstan claims to be a democratic, secular, legal
and social state whose highest values are the indi-
vidual, his life, rights and freedoms” (Clause 1). The
Constitution of 1995 formulates and enshrines the
rights, freedoms and duties of the individual and the
citizen. Article 10 unambiguously enshrines that “cit-
izenship of the Republic of Kazakhstan ..
“Irrespective of the grounds of its acquisition”, the

. »
. 1S one.

same article of the new Constitution notes, “citizen-
ship of the Republic of Kazakhstan is equal”. Also the
state language is defined as the Kazakh language, but
with a clarification: the Russian language is officially
used in state bodies and local authorities on an equal
basis with the state language [3, p. 70].

Under Article 40, Section 111 of the Consti-
tution of the Republic of Kazakhstan of 1995, the
President, as the head of state and its highest official,
who determines the main directions of domestic and
foreign policy of the state and represents Kazakhstan
within the country and in international relations,
serves as:

— first, as a symbol and guarantor of the unity of

the people and the state power;

— second, it ensures the coordinated function-
ing of all branches of State power, as well as
the responsibility of its bodies towards the
people of Kazakhstan;

— in addition, the President is vested with the
right to issue laws and decrees having the force
of law. He forms the Government in the man-
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ner prescribed by the Constitution. In all its
activities, the Government is responsible to
the President. The President may dissolve Par-
liament, but in strictly defined cases:

- avote of no confidence in the Government
by Parliament;

— when Parliament twice refuses to give its con-
sent to the appointment of a Prime Minister;

— in the event of a political crisis resulting from
an irreconcilable disagreement between the
chambers of Parliament or between Parlia-
ment and the other branches of Government
(Article 63);

— the President, on an individual initiative, has
the right to decide to terminate the powers
of the Government and to dismiss any of its
members. The dismissal of the Head of Gov-
ernment entails the resignation of the entire
Government (Article 70(7)).

Under Kazakhstan’s model of a presidential re-
public, all elements of the system of government are
aligned, forming a mechanism of checks and balanc-
es. Under the Constitution of 1995, the President is
realistically and equidistant from both the executive
and the legislature. The presidential system is the in-
stitution that ensures the coordinated functioning of
all branches of state power and their responsibility
to the people (Article 40(3)), and the President of
the Republic of Kazakhstan has constitutional pow-
ers of arbiter in matters of maintaining the balance
of powers. Evidence of the arbitration functions of
the President of the Republic of Kazakhstan can also
be found in such state-legal institutions as the right
to dissolve both Parliament and the Government in
certain cases (Article 63).

The main distinctive aspect of the system of gov-
ernment in the state of Kazakhstan under the Consti-
tution of 1995 is the strengthening of the institution
of the presidency. The President of the Republicis the
legitimate representative of the Kazakhstani people.
The Head of State embodies the unity of the people
of Kazakhstan. According to the fundamental consti-

tutional norms he has the unlimited right to speak on
behalf of the people and the state. The Parliament has
the right to speak on behalf of the people “within the
limits of its constitutional powers” [3, p. 75].

The President of Kazakhstan according to the
Constitution of 1995 is endowed with the dual status:
first, as the Head of State, and second, as the high-
est official [4]. Determining the main directions of
domestic and foreign policy, the President of the Re-
public of Kazakhstan does so equally in relation to all
branches of the state and acts as the head of state. En-
suring the implementation of the main directions of
domestic and foreign policy of the state, the President
of the Republic of Kazakhstan interacts with each of
the branches of power. In cases where the President
directly directs the Government, he acts predomi-
nantly as the highest official. For example, in relations
with the Armed Forces of the Republic, the President
acts as the Supreme Commander-in-Chief [5].

Under the Constitution, the President of the Re-
public is the guarantor of human and civil rights and
freedoms in Kazakhstan. The Head of State has es-
tablished and operates the Commission on Human
Rights as a prototype of the institution of the ‘om-
budsman), the state’s commissioner for human rights.
The Constitution of 1995 gives the President the
right to declare a state of emergency in the country
(Article 44(16)). This is when the democratic institu-
tions, independence and territorial integrity; political
stability and security of citizens; and the normal func-
tioning of the constitutional organs of the state are
threatened. The Constitution of 1995 legally provides
for a presidential form of government, but, according
to Kazakhstani political analysts, one may speak of a
non-classical presidential, or super-presidential form
of government, because the constitutional powers of
the head of state are significantly strengthened in
comparison to the 1991-199S period and the classi-
cal presidential republics. The Constitution of 1995
was the result of Nursultan Nazarbayev’s consistent
and balanced course. It laid the foundation for politi-
cal stability, a fuller implementation of the principle
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of separation of powers, and the formation of a mod-
ern and professional bicameral Parliament operating
on a permanent basis. The Constitution of 1995 be-
came the foundation for the systemic modernization
of Kazakh society through profound economic and
political transformations.

As part of the 1998 amendments, 19 articles
were amended. For example, the presidential age
limit of 65 was removed and the term of office in-
creased from five to seven years; the age limit of 60
for civil servants was removed; parliament was di-
vided into two chambers, the Senate and the Majilis;
parliament’s legislative function was divided among
three institutions — the president, the government
and members of parliament; the Supreme Council
was abolished; and the Constitutional and Arbitra-
tion Courts were abolished.

The constitutional reform of the Republic of
Kazakhstan in 2007. Nursultan Nazarbayev pre-
sented amendments to the Constitution to Parlia-
ment in May 2007. The President announced the
beginning of a new stage in Kazakhstan’s democrati-
sation. The head of state proposed transforming our
republic from a presidential to a presidential-parlia-
mentary one. This implies a serious strengthening of
the role of representative power, both centrally and
locally. In addition, the importance of political par-
ties, public associations and the Assembly of the Peo-
ples of Kazakhstan will increase, the judicial system
will be improved, the death penalty in the republic
will actually be abolished, and the presidential term
of office will be reduced from seven to five years. The
author of the constitutional reform was President
Nazarbayev. The head of state personally headed the
State Commission on Development and Concretiza-
tion of the Program of Democratic Reforms and the
Working Group on Preparation of Amendments and
Additions to the Constitution. Our leader took this
decision for the sake of the future of the country and
its prosperity as a democratic state. Concrete inno-
vations of the constitutional reform and the ensuing
legislative tasks:

— The President proposed to go along the lines
of such a constitutional change, whereby the republic
remains presidential, but with a significant increase
in the powers of Parliament. This would transform
the model of our republic from presidential to pres-
idential-parliamentary. According to Nazarbayev, it
is reasonable to reduce the term of presidential rule
from seven to five years;

— Parliament passed an amendment initiated by
a large group of deputies, whereby Nursultan Naz-
arbayev, as the first President, the founder of the
modern Kazakhstani state and generally recognised
national leader, was given the exclusive right and op-
portunity to run for the post of head of state beyond
the two terms established in the Constitution;

— Democratization of the electoral system. The
president developed the proposals of the state com-
mission, which proposed electing half of the deputies
on a majoritarian system and half on a proportional
one. Nazarbayev proposed a transition to the elec-
tion of deputies to the Majilis under the proportional
electoral system, which ensures representativeness
and takes into account the specific features of Ka-
zakhstan. The new form of elections in Kazakhstan
should provide political parties with additional op-
portunities to strengthen their role in the political
system of the country by ensuring a real reflection
of the balance of political forces and the actual will
of the population;

— The proposal of the State Commission to in-
crease the size of the Senate by increasing the presi-
dential quota, which now rises from 7 to 15 deputies,
was adopted. The Majilis is proposed to be increased
to 107 deputies. 98 deputies are elected under the
proportional system, while 9 deputies represent the
Assembly of People of Kazakhstan, elected according
to the law. This is necessary to take into account the
interests of large ethnic groups and will serve to fur-
ther consolidate society. Thus, the number of depu-
ties in Parliament is increased by 38 people and will
make up 154 deputies. This is a normal proportion
for our 15 million population;
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— As for the functions of the chambers of Par-
liament, the Senate will be able to pass laws on its
own if the Majilis terminates its powers premature-
ly. Also, the upper house will approve the chairman
of the National Bank. Deputies will henceforth be
bound by an imperative mandate to uphold a single
party’s position in the voting. Parliament’s author-
ity to control the government will be strengthened.
In particular, the procedure of passing a vote of no
confidence in the central executive will be simpli-
fied. The Prime Minister will be required to raise
the issue of confidence in the Cabinet of Ministers
before a newly elected Majilis. The composition of
the government will be formed on the prime min-
ister’s proposal;

— Changes and amendments to the basic law of
the country related to strengthening the role of po-
litical parties. According to Nazarbayev, the election
of Majilis deputies under the proportional system is
a historically important step in enhancing the role
of political parties. In addition, the Prime Minister
will represent the parliamentary majority party. The
implementation of such an approach would, first, en-
hance the role of political parties in forming the gov-
ernment; second, it would result in the parliamenta-
ry majority party being responsible for the formation
and subsequent actions of the government, which
would have to implement the programme of the win-
ning party or coalition. The new amendments will
abolish the ban on public funding of public associa-
tions. The parties will be able to count on the support
of the national budget. The importance of parliamen-
tary groups of political parties will increase;

— Develop civil society institutions. The role of
NGOs and the media will increase, but, as the presi-
dent noted, so will their responsibility to the public.
The head of state initiated the establishment of a Civ-
il Forum, under which the Civic Alliance of Kazakh-
stan was created. A chamber of public experts under
the Majilis was established to ensure its participation
in Jaw-making processes. This will establish a high
level of dialogue between the authorities and non-

governmental organizations, thus strengthening the
role of civil institutions in the social and economic
life of society;

— changes and additions with regard to local
self-government issues. Maslikhats will become a
full-fledged instrument of people’s power at the local
level. The proposed amendments to the Constitu-
tion will allow rural akims, along with the perfor-
mance of state functions, to legitimately address the
tasks of local self-government. The term of office of
maslikhats is determined to be five years; this will
contribute to much greater stability of local power.
Akims of oblasts, cities of republican significance
and the capital will be appointed with the consent
of the respective maslikhats. Akims of other levels
will be appointed according to the same scheme.
According to the President, it will now be easier for
the maslikhat to express no confidence in the akim,
which will automatically increase the responsibility
of the local executive power;

— Judicial authorisation of arrests has been intro-
duced. In addition, the qualification collegium of jus-
tice is abolished. Its function of selecting candidates
for judicial positions is transferred to the Supreme
Judicial Council. The Assembly of the People of
Kazakhstan was also updated. The Assembly of the
People of Kazakhstan has been given constitutional
status as an organisation that ensures representation
of different ethnic groups of the country in public
and political life [6].

Overall, the constitutional reform signifies Ka-
zakhstan’s entry into a new historical era. A transition
to a more democratic and institutionally sustainable
form is being implemented, with a slight shift in the
power centre from the executive to the legislative
branch. The constitutional changes can certainly be re-
garded as another step towards further modernisation
of Kazakhstan’s political system. President Nazarbayev
was the author of all the changes and confirmed his
status as an outstanding reformer and statesman. This
reform vividly confirms as never before the large-scale
strategic thinking of the leader of Kazakhstan.
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The constitutional reform of 2007 expanded the
powers of Parliament, increased the role of political
parties in the formation of the legislature, and strength-
ened the influence of local representative bodies.

In addition to its legislative functions, the Sen-
ate of Parliament is directly involved in the person-
nel policy of the state by giving its consent to the
appointment by the President of the Head of the
National Bank, the Prosecutor General and the
Chairman of the National Security Committee; it
elects and dismisses the Chairman and judges of
the Supreme Court and participates in the forma-
tion of the Constitutional Council, the Central Elec-
tion Commission and the Accounts Committee for
monitoring the execution of the national budget.
The Senate is empowered to issue laws during the
temporary absence of the Majilis caused by the early
termination of its powers. Time has shown the effec-
tiveness of the 2007 constitutional reform.

As part of the amendments of 2007, more than
40 significant amendments were introduced. The
amendments and additions were so serious that one
can say that a virtually new Constitution has been
created: democratic principles equal for all have been
enshrined as the highest values of the people of Ka-
zakhstan; the presidential term of office has been re-
duced from seven to five years; the definition of “First
President”, who is not subject to the restriction of elec-
tion for more than two consecutive terms, has been
introduced; a proportional-party system has been
established; political competition and diversity has
emerged; the status of parliament has been enhanced
by the introduction of a rule on the approval of the
prime minister by a parliamentary majority; gave the
Assembly of the People of Kazakhstan constitutional
status and the right to delegate its representatives to
the Majilis of Parliament, according to a set quota.

As part of the 2011 amendments, only one
amendment was made to the Kazakh constitution,
establishing a constitutional basis for the appoint-
ment and conduct of extraordinary presidential elec-
tions, which enshrined the status of Elbasy.

The constitutional reform proposed by Presi-
dent Nursultan Nazarbayev in 2017 was a defining
moment in Kazakhstan’s political history, as the con-
stitutional amendments have positively influenced
the further trajectory of domestic statehood. The
political reform has become a major support for the
modernisation of Kazakhstan. What amendments
are introduced by this reform?

Strong President

Kazakhstan remains a presidential republic. The
Head of State retains the functions of guarantor of
the Constitution and stability, supreme arbiter be-
tween the branches of power, determining the strat-
egy of foreign and domestic policy, and ensuring the
security and defence capacity of the country. The
statutory powers that ensure the President’s status
as Supreme Commander-in-Chief and the powers
of the Head of State in the area of national security,
law and order are not subject to transfer.

The Head of State will have the right to appeal
to the Constitutional Council to verify the constitu-
tionality of laws not only before they are signed, but
also after their enactment [7].

Strong Parliament

The rules allowing the President to issue decrees
having the force of law and for Parliament to delegate
legislative powers to the President are excluded from
the Constitution. The law would not allow the Head
of State to declare the consideration of a draft law
urgent. The Head of State reserves the right to pri-
oritise the passage of draft legislation in Parliament.

Following the hearing of the report of a member
of the Government by a majority of not less than
two-thirds of the total number of deputies of the
chamber, each chamber shall have the right to appeal
to the President to dismiss the official in the event
that he fails to obey the laws. In this case, the Presi-
dent shall dismiss the member of the Government.
The right of the President to reject an appeal of the
deputies of the chamber to dismiss a member of the
Government is excluded, i.e. a corresponding appeal
of the chamber to the Head of State to dismiss a par-
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ticular member of the Government shall be subject
to acceptance [7].

Strong Government

According to the constitutional reform, the gov-
ernment will be fully responsible for the state of af-
fairs in the socio-economic sphere. The authority to
approve state programmes in consultation with the
President is transferred to the Government. The ex-
ecutive branch bears the burden of responsibility for
the documents it develops and implements. The same
applies to the power to form and abolish agencies that
are not part of the government, and to create state-
owned enterprises. The competence of the executive
branch includes the formation of the republican bud-
get commission, the creation and abolition of special
economic zones, the introduction of a special curren-
cy regime, the approval of alist of public holidays, and
the establishment of city boundaries.

The constitutional reform will expand the re-
sponsibility of the Government and the entire execu-
tive branch system and ensure their accountability
to Parliament. The Head of the Government in the
lower house of Parliament should answer questions
from party factions at least once a quarter on his
work on the social and economic development of
the country.

The role of Parliament in relation to the execu-
tive branch has been redefined. The Government
is now responsible to the President and Parliament
in its activities. The Prime Minister will now make
proposals on the structure and composition of the
government after consultation with the Majilis. The
exceptions are the ministers of defence and foreign
affairs, who will be appointed by the head of state in-
dependently. It is envisaged that the government will
resign before a newly elected Majilis. The procedure
for dismissal of members of the Government at the
request of members of Parliament will be simplified.

New amendments to the Constitution will tight-
en the requirements for judicial candidates. The role
of law enforcement agencies in fulfilling the tasks of
ensuring the rights and freedoms of citizens, state se-

curity, law and order and the rule of law will change.
Each law enforcement agency would have to per-
form its tasks in good faith under public scrutiny.
The Constitution revises the functions of the Pros-
ecutor’s Office. Its tasks are defined succinctly and
precisely, i.e. to supervise the observance of the rule
of law, to represent the interest of the state in court
and to prosecute.

One of the constitutional amendments affecting
the activities of local state administration and self-
governance bodies concerns the early termination
of the powers of the maslikhat. The President retains
the right to terminate the powers of the maslikhat
early, but the Head of State takes such a decision only
after consultation with the Prime Minister and the
chairpersons of the parliamentary chambers. There-
fore, the decision to dissolve the maslikhat involves
representatives of the two branches of government -
the legislative and the executive.

The new version of the Constitution deals with
the appointment or election to the office of akims of
other administrative-territorial units, except for the
akims of oblasts, cities of republican significance and
the capital. Unlike the current constitutional norm,
according to which the procedure for appointment or
election to the post of akims of these administrative-
territorial units was determined by acts of the Presi-
dent, such procedure will now be determined by law.
Thus, this power of the Head of State is proposed to
be transferred to the Parliament, which will establish
by law the procedure of appointment or election to
the position of akims of a district in a city, a town of
district subordinance, a village, a settlement and a
rural district. The President only retains the right to
dismiss akims. The amendments to the Constitution
proposed by the Head of the State contain another
fundamental innovation: the right of private own-
ership of any lawfully acquired property extends to
each person staying on the territory of our country
irrespective of the citizenship of which country he
belongs or is a stateless person. This provision is the
result of the positive evolution of our society.
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Expanding guarantees of private property rights
would further encourage foreign investment in the
country, boost entrepreneurial initiatives by citizens,
and promote the growth of the middle class as the
basis of the state’s sociopolitical stability.

Important changes relate to the legal security of
the key issue of the inviolability of state indepen-
dence. The stability of the Constitution and the
inadmissibility of changes to its provisions establish-
ing the independence, unitary and territorial integ-
rity of the republic and the form of its government
are determined by the indispensable existence of an
opinion of the Constitutional Council before the rel-
evant amendments to the Basic Law are submitted
for consideration.

The reform proposed by the Leader of the Na-
tion was a major step towards democratisation of the
country’s political system. The President was guided
by the imperative to further strengthen statehood for
the well-being of the citizens of our country.

The list of specially protected constitutional val-
ues was expanded by the law: “The independence
of the state, unitarity and territorial integrity of the
republic, the form of its government, as well as the
fundamental principles of the republic, established
by the Founder of independent Kazakhstan, the
First President of the Republic of Kazakhstan — El-
basy, and his status are unchangeable” (paragraph
2 of Article 91 of the Constitution). As the Consti-
tutional Court of Kazakhstan noted in its decision,
thus the historical mission of Nursultan Nazarbayev
as the Founder of new independent state of Kazakh-
stan is constitutionally confirmed, who provided its
unity, defense of Constitution, rights and freedom
of man and citizen; who made due to his constitu-
tional status and personal qualities crucial contribu-
tion to the formation and development of sovereign
Kazakhstan, including the constitutional values of
Basic Law and fundamental principles of activity of
the republic. The law provides for a mandatory opin-
ion of the Constitutional Council on the compliance
of amendments to the Constitution with the above

requirement before they are submitted to a national
referendum or to Parliament [7].

The amendments significantly strengthen the
human rights potential of the State. The right of the
President of the Republic to address the Consti-
tutional Council to review a law or other legal act
that has entered into force for compliance with the
Constitution is linked to the interests of protecting
human and civil rights and freedoms, ensuring na-
tional security, sovereignty and the integrity of the
state, which derives from the constitutional and legal
status of the Head of State, enshrined in Article 40
of the Constitution.

On the initiative of the Head of State, Article 73,
para. 4 of the Constitution, which provided for the
right of the President of the Republic to submit ob-
jections to decisions of the Constitutional Council
and regulated the procedure and consequences of
their consideration, has been deleted. We perceive
the adopted decision aimed at strengthening the
Constitutional Council as a demonstration of a high
degree of confidence of the President of the Republic
in the Constitutional Council, whose staft is deeply
aware that it increases the responsibility and stricter
requirements for the activity of the body of constitu-
tional control. As many foreign experts note, thanks
to these constitutional amendments, the Constitu-
tional Council of Kazakhstan now becomes equal
in its competence to constitutional courts of some
European countries.

Giving constitutional status to the Ombudsman
for Human Rights in the Republic and regulation of
the procedure of his/her appointment and dismissal
corresponds to the provisions of paragraph 1 of ar-
ticle 1 and paragraph 2 of article 12 of the Constitu-
tion, according to which the Republic of Kazakhstan
claims to be a democratic, secular, legal and social
state, the highest values of which are man, his life,
rights and freedoms [7].

Provisions on the Ombudsman are contained in
the constitutions of several countries: Albania, Aus-
tria, Croatia, Estonia, Finland, Georgia, Hungary,
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Poland, Romania, Russia, Slovakia, Slovenia, Spain,
Sweden and others.

The Venice Commission on the Status of the
Commissioner for Human Rights in the Republic
of Kazakhstan (2007) noted that the establishment
of the Commissioner for Human Rights should have
guarantees at constitutional level setting out the sub-
stance of the institution’s characteristics and powers
and the basic conditions for its appointment, pro-
viding for the selection of this person by a qualified
majority in Parliament.

The higher requirements for presidential can-
didates, in particular the introduction of a higher
education requirement (Article 1(5) of the Law),
are justified. A regulatory decision of the Consti-
tutional Council of April 9, 2004 explains that the
constitutional requirements for citizens exercising
passive suffrage are significantly higher than those
for the rest of the majority of voters, since they are
to bear the burden of legislation and state deci-
sions.

The law has democratically modernised the
presidential form of government by strengthening
the role, autonomy and responsibility of Parliament
and the Government and by redistributing certain
presidential powers between Parliament and the
Government.

According to the amended Article 49 (1) of the
Constitution, Parliament “is the supreme represen-
tative body of the Republic, which exercises legisla-
tive power”. This provision of principle is supported
by the exception of the competence of the head of
state to issue laws, decrees having the force of law;
to exercise legislative power if Parliament delegates
them to him, as well as to give instructions to the
Government to submit a bill to the Majilis of the
Parliament (article. 45, clause 2, article 61, clause 2
of the Constitution, article 44, subclause 3) of the
Constitution). At the same time, the President of the
Republic retains the right of legislative initiative and
the right to prioritise the consideration of draft laws,
meaning that they must be passed by Parliament as a

matter of priority within two months (Article 61(2)
of the Constitution).

The Law expands the role of the Majilis of the
Parliament in the formation of the Government. The
Prime Minister, after consultation with the Majilis
of Parliament, submits a nomination for members
of the Government to the Head of State. An excep-
tion is provided for the posts of Ministers of For-
eign Affairs, Defence and Internal Affairs, who are
appointed and dismissed independently by the Presi-
dent (new wording of Article 44, subclause 3 of the
Constitution).

A fundamental innovation is the provision estab-
lishing the resignation of the Government before a
newly elected Majilis of Parliament (amendment to
Article 70(1) of the Constitution), which is logical
when the Government is formed with the active
participation of political parties represented in the
Majilis.

The control powers of Parliament and its cham-
bers over the Government and its members have
been considerably strengthened. To this end, it has
been established that the Government is accountable
in its activities to the President and to Parliament.
The Prime Minister is now obliged to report on the
main directions of the Government’s activities and
its most important decisions not only to the Presi-
dent, but also to the Parliament. The Chambers of
Parliament, after hearing the report of a member of
the Government, have the right to appeal to the Pres-
ident of the Republic to dismiss the minister if he
has not fulfilled the laws. In such a case, the Head of
State shall dismiss the member of the Government.

The right of the President of the Republic to re-
voke or suspend the acts of the Government and the
Prime Minister has been abolished, which increases
the independence and at the same time the respon-
sibility of the Government.

The government has been given the authority by
the Head of State to approve state programmes, a
unified system of financing and remuneration of em-
ployees for all bodies financed from the state budget,
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which will be implemented by the government in
agreement with the President.

Article 86 of the Constitution introduces a new
requirement that the powers of the maslikhat be ter-
minated prematurely by the President of the Repub-
lic after consultation with the Prime Minister and the
Chambers of Parliament. This means that there are
elements of collegiality in making such a decision,
which is intended to ensure its legitimacy and validity.

The power to determine the procedure for ap-
pointing or electing, as well as dismissing, akims of
other administrative-territorial units is to some ex-
tent transferred from the Head of State to the Parlia-
ment, which will exercise it by passing a law.

The reform adjusts the constitutional basis of the
judiciary and the prosecutor’s office. Article 79(3) of
the Constitution establishes that the requirements
for judges of the courts of the republic shall be de-
termined by the Constitutional Law.

The new wording of Article 81 of the Basic Law
provides for a clarification of the functions of the
Supreme Court —instead of the provision on super-
vision over local and other courts, it is defined that
the Supreme Court shall hear court cases within its
jurisdiction as provided by law.

The amended Article 83 Clause 1 of the Consti-
tution provides that the Prosecutor’s Office shall,
on behalf of the State, exercise supreme supervi-
sion over the observance of the rule of law within
the limits and forms established by law, and also ex-
pressly states that it shall represent the interests of
the State in court and conduct criminal prosecutions
on behalf of the State. This more clearly delineates
the contours of prosecutorial supervision, the limits
of which will be determined by law. This makes it
possible to regulate the scope of the powers of the
Prosecutor’s Office without each time the Constitu-
tion is amended.

All these measures help to alleviate the problems
that occasionally arise in the modernisation of law
enforcement, as well as providing a constitutional
basis for deepening the transformation.

The redistribution of powers between the
branches of government, as noted by the Constitu-
tional Council, does not affect the foundations of the
presidential form of government and the status of
the President as Head of State, its highest official,
who determines the main directions of domestic and
foreign policy of the state, symbol and guarantor of
the unity of the people and state power, inviolabil-
ity of the Constitution, human and civil rights and
freedoms, ensuring the coordinated functioning of
all branches of government and the responsibility of
the authorities towards the people.

However, not all of the amendments proposed
for public discussion were accepted. Because of the
negative attitude of a certain part of society, the
Head of State decided to delete the amendments to
Article 26 of the Constitution and to retain its cur-
rent wording. It should be noted that the proposed
amendments to this Article were legally correct. The
Venice Commission in its opinion expressed its re-
gret that Article 26 of the Constitution on property
rights was excluded at the stage of submission to the
Parliament, which it deemed to be in line with inter-
national standards.

Addressing Parliament, the President drew atten-
tion to the need for a more thorough examination of
the issue, explanatory work and compromise.

Aspart of the amendments in 2017, 31 amend-
ments were made to the Constitution. For instance,
the powers of Kazakhstan’s parliament were changed,
affecting its constitutional and political status; the
President can no longer object to decisions of the
Constitutional Council; the Constitutional Council
interprets the Constitution, gives opinions on the
correctness of presidential and parliamentary elec-
tions, republican referendum and the compliance of
laws with the Constitution; the Council became the
main constitutional body of Kazakhstan; a special
legal regime in the financial sphere was established
within the capital city.

The amendment 0f 2019 made one change, the
renaming of the capital of Astana as Nur-Sultan.
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The Head of State in his message “New Kazakh-
stan: the path of renewal and modernization” outlined
Kazakhstan’s transition from a “super-presidential”
model to a “presidential” model with a strong Parlia-
ment and an accountable Government. To implement
the message of the Head of State in the framework of
the amendments of 2022, 56 amendments to 33 ar-
ticles have been proposed to the Constitution, which
the President submitted for public discussion in a ref-
erendum on July 5, 2022. In particular, amendments
have been proposed to the Constitution to reformat
the model of checks and balances.

A draft law “On introducing amendments and
additions to the Constitution of the Republic of
Kazakhstan” was submitted to a national refer-
endum with the following question wording: “Do
you accept the amendments and additions to
the Constitution of the Republic of Kazakhstan
as set forth in the draft law of the Republic of

Kazakhstan “On introducing amendments and
additions to the Constitution of the Republic of
Kazakhstan”, published in the media on May 6,
2022

According to Tokayev, the constitutional reform
is aimed at a comprehensive transformation of the
entire state model. “The amendments are designed
to consolidate the final transition from a ‘super-pres-
idential’ form of government to a presidential repub-
lic with an influential parliament and an accountable
government. The constitutional reform will signifi-
cantly strengthen the representative branch of pow-
er, reinforce the system of checks and balances, and
increase the subjectivity of maslikhats”, the president
said. The introduction of a mixed majoritarian-pro-
portional model for the election of deputies to the
Majilis and regional maslikhats will allow to more
fully cover the full range of views and opinions of
voters, the head of state added [8].

Table 1.

June 5§ National

10 Striking examples of Constitutional change

and fauna, and other natural re-

sources areowned by thestate:

Referendum
E Current text in force New text
Article 6(3) 3. Land and its subsoil, water, flora |3. The land and its subsoil, water, flora and fauna, and other

natural resources belong to the people. The state shall exer-
cise the right of ownership on behalf of the people.

Article 15(2) 2. No one has the right to arbitrarily

deprive a person of his life. Fire-

2. No one has the right to arbitrarily deprive a person of
his life. The death penalty shall be prohibited. 3.

Article 43

The current wording contains no
such requirements.

3. The President of the Republic of Kazakhstan shall not
belong to a political party during the term of his office.

4. Close relatives of the President of the Republic of Ka-
zakhstan shall not have the right to hold positions of politi-
cal state employees, heads of quasi-public sector entities.

Article 46(4) #—Thestatusandpowersof thefirst-
Presidentof Kazakhstarrshattbe-

1 + redtbv-the-Comstitati :
He-Republ : trtiormat v

4, Exclude.

Article S0(3) 3. The Majilis consists of 107 depu=
tres elected according to the proce-
dure established by constitutional

law.

3. The Majilis consists of 98 deputies elected in accor-
dance with the procedure established by constitutional
law under a mixed electoral system: proportional repre-
sentation in a single nationwide constituency, as well as in

single-member territorial constituencies.
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the unitarity and territorial integ-
rity of the Republic, the form of
government,as-wellas the funda-
mental principles of the activity of
the Republic, established-by-the-
founderof independent Kazakh=
stan, the First President of the
Republicof Kazakhstamr=FElbasy;
andhisstatus are inviolable.

Table 2.
E Current text in force New text
Paszaea VI Constitutional Council Constitutional Court

Article 72 There is no such provision in the | 3. The Constitutional Court, upon applications of citizens,

current wording. shall review for compliance with the Constitution of the
Republic of Kazakhstan normative legal acts of the Republic
of Kazakhstan directly affecting their rights and freedoms
enshrined in the Constitution.

Article 83-1 | There is no such institution in the | 1. The Commissioner for Human Rights in the Republic of

NEW current wording. Kazakhstan shall assist in the restoration of violated human

and civil rights and freedoms and promote human and civil
rights and freedoms.

Article 87(4,5) | 4. Akims of regions, cities of 4. Akims of regions, cities of republican significance and the
republican significance and the capital shall be appointed to office by the President of the
capital shall be appointed to office |Republic with the consent of deputies of maslikhats located
by the president of the republic | on the territory of oblast or deputies of maslikhats of cit-
with the consent of maslikhats of |ies of republican significance and the capital respectively.
oblasts, cities of republican signifi- | The President of the Republic shall propose no less than
cance and the capital respectively. |two candidates, on which vote shall be held. The candidate

who receives a large number of votes of the deputies of
maslikhats, who took part in the voting, shall be deemed to
have received consent.

Article 91(2) |2. The independence of the state, |2. The independence of the state, the unitary and territo-

rial integrity of the Republic, its form of government and its
fundamental principles, as established by the Constitution,
are inviolable.

Consequently, the status of the Elbasy and of the First Presi-
dent in the new version is completely excluded.

Amendments to the Constitution are aimed at
modernising the country’s political system, ensur-
ing equal conditions for the development of all par-
ties; simplifying legislative procedures; strengthen-
ing parliamentary control over the execution of the
national budget; increasing the electoral activity of
citizens and their involvement in the comprehen-
sive modernisation of the country; and protecting
citizens’ rights and freedoms (Constitutional Court
and the Commissioner for Human Rights in Ka-
zakhstan).

The modern pace of development of Kazakhstan
in the context of the ongoing reforms generates the
need for a deep comprehension of the ideas and prin-
ciples of constitutionalism, the extent of their spread
and the dynamics of implementation in the national
legislation. The Constitution as the main form of em-
bodiment of these legal postulates is the highest po-
litical and legal act regulating the fundamental social
relations, and its further improvement in accordance
with the global challenges and needs of state devel-
opment is necessary and demanded. The content of
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the Basic Law of the state must reflect both universal ~ economic, political, cultural, humanitarian and other
and national ideals and meet the demands of socio-  spheres of life of society and the state.
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